Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


"".A     ceil  .   46.     ^. 


LL       £     1^^ 


I  LL  I 


THE 


FIRST      PART 


OF    THE 


INSTITUTES 


OF    T^B 


LAWS  OP  ENGLAND. 


IN  THREt  VOLUMES. 


Yoi..  UU 


>f 


*  ,  » 


H 


NOTES 


ON 


LORD  coke's  first  INSTITUTE, 


O  R 


COMMENTARY    cpon    LITTLIETON. 


i^BH^Mi*-. 


By   FRANCIS    H  AR  G  R  A  V  E,  Esq. 


.AND 


CHARLES    BUTLER,   Esq. 


OF   LINCOLN'S^INN. 


»    ■   t— 


ILontlott  : 

Printed  for  E.  and  R.  BROOKE,  Bell-Yard^  near  Temfle-Eak. 

M,DCC,XC1V. 


i°.h     a:i.  .  HS. 


\JJ/' 


\ 


L  I 


£      \7i 


V 


C    67  2  nl^ 


\ 


^3 


A 


3 


Bedell's  cafe,   ao.  b.  lu  t,    49.  t.  n.  t. 

Bedford  (earl  of)  cafe,         46.  a.  n.  6. 
a».  b*  n.  5.    46.  b.  n. ». 


INDEX     of    e  A  S  E  9. 

Bowcs*s  (firTho.)  cafe,  170.  b.  A,  f, 

Bowles'9  (iLewis)  a(e,  154.  b.  n.  (« 

Bowofum  V.  Yates,  24*  b.  n.  3; 


Bedford's  (counttis  of)  cafe,  as.  b.  n.  ](.  j^rediojtn's  oafe,    146.  a.  n.  j.    3x1.8. 
Bedingfieid's  (Ann)  cafe,     59.  a.  n.  3. 
Beecher's  cafe,  161.  a.  n.  4.  fe6t.  i  &  5. 


Bennet «.  Box, 
Berkley's  caSe, 

Berrington  «.  Packhurft, 
Bettifworth^s  cafe, 
Beverley's  cafe, 
Bevirs  cafe, 
Bewick  v.  Whitehead, 
Beynonv.  GoIIins,. 


so8.  b.  n.  r. 

19%  a.  n.  a. 
254.  b.  n.  I. 

48.  bt  lit  8. 

89^  a.  n.  16. 

r  J4.  b.  n.  4* 

iii8.  b.  n.  a. 

290*  b.  n.  I. 
*     fe<^.  12. 


Bill  V.  Humble,  290.  b.  n.  t.  feA.  12. 

Bingham's  cafe,  152.  b«  n.  4. 

Biihop  of  London  v.  Fytcbe^       206.  b. 

n.  I. 

Bifhop  of  Litchfield's  cafe,  or  cafe  of 
Commendam,  120.  a.  n.  4. 

Blackleach  v,  Smal^  48.  b.  n.  8. 

Blackafper's  cafe,  4$.  a.  n.  7. 

Blaxton  V.  Heath,  46.  b.  n.  3: 

Blencowe  v,  Bugby,  223.  b.  n.  r. 

Blois  V.  th6'€0unteii>  of  Hereford,'  35*1.  a. 

n*  I. 

Blundell  v,  Baugh,  57.  a.  n.  3.    330.  b. 

n.  r. 

DIunt's  cafe, 

Bodmin  V.  Vandebendy, 

Dodvill's  (fir  John)  cafe, 


Bredon's  cafe, 
Breu'fler's  cafie, 
Bndgewater  v.  Egerton, 
Bh>mley  v.  Littleton, 
Brookes  v,  Brookes, 
Broughton  v.  Erringten, 
BrougbtoD  v,  Langley,. 


n.  I. 
42.  a.  n.  6/ 
5J.  b.  n.  7. 
18.  b.  n.  7, 
32.  b.  n.  4. 
26.  b.  n.  4* 
36.  b«  n.  6» 

271.  b.  n.  f. 

feA.  3,. 

48.  b.  n.  61 

f2.b«  n.2. 

24*  b«  n.  3* . 

208.  a.  n.  I** 

270.  b.  n.  u 


Bole  V.  Hortoo,       , 
Bond  V,  Weft, 
Bonifent  v»  Greenfield, 


Boon  V.  Comforth, 

Boothby  v.  Vernonj 

Borafton's  cafe, 

rofwclif .  Brandcr, 

•fioteler -o. AUington,  290.  b.  n.  t.fcGt.  6. 

Boudon's  (Vifcountefs  of)  cafc^  38,  b. 

Ji»  I, 


380.  b.  n.  I. 

208.  a.  n.  1. 

271.  b.  n.  I. 
feA.  3, 

373.  b.  n.  2. 

2x6.  a.  n.  2* 

290.  b.  n.  I. 

tea.  7. 

x8*  b,  n.  7. 

28t  a*  n,  8« 
2^25.  a.  n.  I. 
351.  a.  lu  I. 


Brown's  cafe. 

Brown  tr.  Taylor, 

Brown  i>.  Barkliam^ 

Brown  v.  GIbbs, 

Brown  v^  Wiikfnfonv 

Brown's  (fir  Anth.)  cafe,  220.  b.  n.  r. 

Bruerton's  cafe,  47.8.  n.  7.   148.  b.  n.  5. 

Buckler's  calie,  48.  b.  n.  r.    49:  a.  n.  4^ 

Buck  worth  v.  Thirkell,     241.  a.  n.  41^, 

27r.b.  n.  z.  fe^t.  ^ 

Hunting  v^  Stonard,         ■  290.  b.  n.  r, 

fei5t.i2« 
Bunting  «•  Williamfon^      391*' a.  n.  2. 

fea.  3. 

Burchett  9.  Durdant,  24.  b.  n.  3. 

27r.  b«^  n.  i.  fed^.  3* 

Burden  V.  Burville,  1195.  b.  n.  i. 

Buxgcfs  ««•  Wheate,  rgi.  a.  n.  5^ 

fir7r.  b.  n,  i,  2^ 

Burglary  v.  Ellington^        222.  b;  n.  a* 

Burgoin  v^Spuriing^ 


Burley  v.  Read, 
Buftenfliaw  v  Wcikii% 
Bufbell's  cafe, 
Buihnajiui- Polly 
Butler  «.  Bakefv  . 
3utlc!r  V.  Ridgcly,- 
.Butler  ^:  Duncombei    • 
BdttS  cafe,  147.  a.  n.  2» 
By  fig's  (adatirat^.  c^f^ 

i 


60.  a.  n.  2.. 
62.  a*  n.  41 1. 

47.  a«  n»  14, 

264.  a.  D.  3» 

r5S.  b.  n.  5. 

.  3*51.  «f.  n.  i> 

tBy.  b;  xi.  2. 

42.  a.  n»  6fc 

237.  a^  n;  x'.- 

247.  b.  n.  2V 

110.  a.  XL  j:' 

•  w 

C  Calvia% 


INDEX     bf    C  ASt$i 


it;,  a.  n.  t. 
241.  b.  n.  J. 

a6.  b.  n.  4. 
103.  b.  m  I. 

29.  a.  n.  6. 


Calm*8  cale»  2.  b.  n.  6.     123.  a.  n.  4. 

a.b.  n.  I.    2.  b»  mg.  120.  a.  n.  3. 

120.  a.  n.  4*     141.  b.  n.  2. 

Campbell  v.  Leach,  271.  b.  n.  i. 

fea.  3. 
Oumd  9.  Buckle^  264.  b.  n.  2. 

€apefl*scafc,  87.  a.  n.  i. 

Car  v.  countefs  of  Burlington,    208.  b. 

n.  I. 

Caiew's  (fir  Peter)  cafe,  58.  b.  n.  4. 
Carlos  and  Shuttlewood  v.  lord  Dor- 
mer, ^)9*  ^*  ^*  '* 
Carpenter  V.  Collins,  5S*^*  ^*  ^^- 
CaiTv.  Singer,  60.  b.  n.  i. 
CanrePs  cafe,  88.  a.  n.  1. 
Cairick  (Rofe)  v.  Barton,  203.  b.  n.  i. 

Cart  f.  Reeve,  35'*  ^*  ^«  '• 

Caiter  V.  Barnardifton^       tpi.  a.  n.  i. 

Carter  V.  Butcheri 

Carter  9.  Ta(h, 

Carye's  cafe, 

Caibome  v,  Scarfe, 

Caibbom  r.  Englifh, 

Ci{;tall'8  (fir  Geo.)  cafc^  271.  b.  n.  1. 

fca.  3. 

Galley's  (mifs)  cafe,  89.  a.  n.  i6. 

Chaddockv.  Cowley,         22$.  a.  n.  t. 

Chamberlain  v.  Ewer,         41.  b.  n.  i. 

Chamberlain  (great  of  England)   cafe 
relative  to,  20.  a.  n.  I. 

Champernon's  cafe,  23.  a.  n.  2. 

Chaplin  v.  Chaplin,         298.  a.  n.  82. 

Cbapman  v.  Brown,  2 7 1 .  b.  n.  i .  fe£t.  3. 

Cafe  n.  Box,  1 76.  b.  n.  8. 

Cheddiogton's  (redor  of)  cafe,     48.  b. 

n.  J. 

Chefman  «.  Nainby,  206.  b.  n.  1. 
Criefler's  (bi(hopof)  cafe,  44.  a.  n.  i. 
Cbefler  (carjdom  of)  165.  a.  n.  4. 

Cheilerfield  (earl  of)  <t;.Jan(ren,  4.  a.  n.  i. 
Chicheiler  (prebend  of)  4;.  carl  of  Arun- 


Chudleigh'8  cafe,  214.  a.  fl.  f . 

271.  b.n.  X.  fe6t.  2  and  jt 


^burche's  cafe. 
Church  V.  Cudmoiv^ 
Clare's  cafe, 
Clark  V.  Snaith^ 
Clarke's  cafe, 
Clarke  v.  Samfon^ 
Cleer's  cafe, 
Clelandv.  Cleland^ 
Clere's  (fir  Edward)  cafe. 


77*  a.  n.  i* 

89.  a«  n.  16* 

j8.  b.  n.  3« 

J2.  b.  n.  3« 

77.  a.  n.  2. 
184.  a.  n.  i4 

78.  a.  n.  2* 
351.   •  n.  x« 

T12.  a« 


n.  I  &  2.    2x6.  a.  n.  %^ 

Clerk   of  the   court  of  wards'  cafe, 

120.  a.  n.  4. 
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Fitzgerald  v.  LonJ  Fauconberg,  271.  b. 

n.  I.  fe6l.  3. 

ntzherbert's  cafe,  49.  a.  n.  4. 

Fitzwiliiam's  cafe,  185.  b.  n.  i .  2 7 1 .  b. 

n.  I.  ft£l.  3. 

Flivelltj.  Ventrice,  241,  a.  n.  4. 

Fleetwood  (Sir  Gerard)      209.  a.  n.  i. 

Koyer  v.  Lavington,  203.  b.  n. .  j. 

Foley  V.  Burrell,   290.  b.  n,i.  fet^.  xo. 

Far.ncreau  v.  Fonnercau,   299.  b.  n.  i. 

Ford  V.  Hoikins,  59.  b^  n.  6. 

Ford  V.  lord  OlFulAon,         24.  b.  n.  3. 

Fonefcuec.  Abbott,  225.  a.  n.  i. 

Farter's  (Sir  William)  cafe,  1 1 5.  a.  n.  5. 

F*>x  V.  Collier,  45*  a.  n.  t. 

Foic.  Markham,  35.  b.  n.  7. 

Foy??.  Hinde,  379.  b.  n.  1. 

IraT.pton-y,  Gerrard,       ^  123.  a.  n.  8. 

Fnincb's  cafe,  158.  b,  n.  2. 

Francib  v,  Wyatt,  47.  a.  n.  14. 

Franck*s  (fir  Lcventhofpe)  cafe,  26.  a. 

n.  3. 

Francklyn  v.  Fern,  ^03.  b.  n»  1. 

Franklm  v.  Cooper,  19.  b.  n.  11 5. 

Fnnklm's  cafe,  *5S-  b.  n.  5. 

Frankly n  v,  Myn,  60.  a.  n.  3. 

{{ed^mock  r.  Pcrryman,    155.  a.  n.  3. 


French  v,  Chichefler, 


290.  b.  n.  I. 
fe^.  12. 


Frogmorton  v.  Wharrey,    24.  b.    n.  3. 

26.  a.  n.  3. 

Fuller  ^.  Terry,  59.  a.  n.  i. 

Fulwood*s  cafe,    154.  a.  n.  11.   190.3. 


n.  2. 


Gage  V,  A(^oh, 
Galley  v,  Sclby, 
Galton  V.  Hancock, 
Gardner  v.  Griflith, 
Garfoot;  v,  Garfoot, 
Garnoiis  v.  Kenton, 
Gaikin  v.  Gafkin, 


264.  b.  n.  2. 
203.  b.  n.  1- 
208.  b.  n.  I. 
903.  b.  n.  1. 
113.  a.  n.  2. 
35.  b.  n.  6, 
i9o.b.  n.  4. 


Gates  (the  wifij  of  lir  John)  her  cafe, 

41.  a.  n.  3. 

Gee's  cafe,  44.  a.  n.  x. 

Gerrard's  (Jady)  cafe,  31.  b.  n.  3- 

Gerrard  V.  Boden,  X44.  b.  n.  i, 

Gibfon  V.  Tenant,  36.  a.  n.  7. 

Gilbert  v.  Witty,  195.  b.  n.  i. 

Girling  V.  Lee,  208.  b.  n.  i, 

Gloucefter's  (bifliopof)  cafe,  44.  a.  n.  i, 

Gloucefttr  (bifliop  of)  v.  Wood,  44.  b. 

n.  7. 

Godwin  v,  Munday,  237.  a.  n.  i, 

Goffe  V,  Thiirflon,  35*  b.  n.  6. 

Goodman  V,  Cook,  271. b.  n.  i.feft.  ^. 

Goodrlght  v.  Cator,  254.  b.  n.  !• 

Goodtitle  v,  Whitby,         925,  a.  n.  u 

Goodtitle  v.  Morgan  and  David,  290.  b. 

n.  X.  Se£l.  x3«. 

Goflagc  V,  Tayler,  26,  a.  n.j.  ^19.  a. 

n.  3, 

Gower  V,  Grofvenorjt  18.  b.  n.  7. 

Govver  t;.  Mead,  208.  b.  n.-i. 

Grantham  r.  Hawley,  55.  a,  n.  j, 

Gravenor's  cafe,  54,  b.  n.  4. 

Graves's  cafe,  53.3-^3. 

Gray's  (lord)  cafe,  15.  b.  n.  3, 

Grten  V.  Bury,  60,  a.  n.  i^ 

Qrecnwood  v.  Tyler,  9^6.  b.  n,  2,  48.  b. 


(a)  I 


n.  I. 
Gregory 
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Gregory  v.  Badboumci  48.  b.  n.  2 
Oregon  tr.  Ranifon'y  306.  a.  n.  x 

Grendpn  v,  the  biihop  of  Lincoln,  z2o 

>.  n.  4 
GreriU  v  Bnipebridg^  290.  a.  n.  i 
Grey  v.  Richardfon,  29.  a.  n.  3 

Griefley's  cafe,  i6|.  a*  n.  4.  Sed.  i 
Grindal's  cafe,  44*  b.  n*  2 

GufTorth's  (Sarah)  cafe,  247.  a,  n.  2 
Guy  V.  Dormer,  271.6.  n.  i»  fed.  13 
Guy  V.  Rey,  58.  b.  n.  4 

CwiUiam  y.  Rowel,  >  U*  ^r  ^^ 

'      H. 

Hainfworth  v.  Pretty,  i^.  b.  n.  2.  240. 

b«  n.  3* 

Hales*s  (lord)  cafe,  23.  b.  n.  i. 

"iizlei'^lGr  Edward)  cafe,  120.  a.  n.  3, 4. 

Halt  V.  Brooker,  208.  b.  n.  ^ . 

HaU  V.  DIgby  and  others^  190.  b.  n.  4. 

if  all  V.  Mather,  3S«  b«  n.  6, 

Hall  V.  Potteoy  206.  b.  n.  i. 

Halt  V.  Terry,  237.  a.  n.  i. 

Haliled  v.  Vanleyden|  2io.b.  n.  z. 

Hamlen  v.  Hamlen,  59.  a.  n.  4. 

Hampden's  cafe,    ^9.  a.  n.  x6.  156.  a. 

n.  5. 

Hamftead  V.  Oldham,  I4S<  b.  n.  i. 

Hancock  V.  Field,  291*  b.  n.  i. 

Hunnan  v.  Roll,  232.  a.  n.  z. 

Ilarcourt  V.  Pole,  214.3.  n.  i. 

Harpur's  cafe,  25.  b.  n.  i. 

Harris  and  Hales  v,  Nichols,      z66.  b. 

n.  2. 

Harvey  v.  Afton,  f^}?***  n.  x, 

Harvey  v.  Afliley,  36.  b.  n.  7. 

HaHel  v.  Hamerton,  {9.  a.  n.  4. 

Hatton's  (lord)  cafe,  J  ijv  a.  n.  5. 

Haverhill  V.  Hare,  203.3*  n.  3. 

Hawes's  cafe,  32.  b,  n.  4. 

Hawes  v.  Hawes,  Z90.  b.  n.  4. 

Hayes  V.  BickerftafF,  384.  a.  n.  z. 

^ttyward  V,  Fulcher,  36.  a«  n.  5. 

V.  Grecnoiipli,  52.  a.  n.  2. 


Heat  V.  Allea,  206,  b.  n.  i« 

Hclyar's  cafe,  49.  b.  n.  j. 

Hennings  v.  Paucharden,  48.  b.  n.  z, 

Hereford  (bifhop  oO  v.  Story  45.  a.  n.  3. 

Herring  V.  Brown,  342.  b.  n.  x, 

Hexon  «.  Wythan,  208,  b.  n,  1, 

Heyward's  (firR.)  cafe,  49.  a.  n,  i* 

Hickmot's  cafe,  232.  a.  n.  z, 

HiUv.  Adams,  208-  a.  n.  z, 

Hillv.  Good,  93S-^*  n.  z. 

Hill  V.  Giles,  26.  b.  n.  4* 

Hinde's  cafe,  48.  b.  n.  6« 

Htnde  v.  Lyon,  |2.  b,  n.  9« 

Hitcham's  cafe,  57»b.  n.z« 

Hobby's  cafe,  X2.  a.  n.  7. 

Hodgkins  v.  Robfon  and  Thornborougfa, 

Z48.  b.  n.  .z« 

Hodgkinfon*s  cafe,   22.  b.  n.  4.  26.  b. 

n.  3, 

Hodgekinfon  v.  Wood,  Z4.  a.  n.  6, 

Hodgfon  V.  Rawfon,  237.  a.  n.  z. 

Hoe's  cafe,  52.  b.  n.  2. 

Holland's  cafe,  Z7*  b.  n.  {• 

Holland  (fir  Thomas)  v.  Bonis,  27Z.  b* 

zi.  t.  fe6^.  3. 

Holmes  v.  Meynell,  Z95.  b.  .n.  i. 

Holt's  (fir  Thomas)  cafe,     x8.  a.  n.  4, 

Z9.  b.  n.  z« 

Hogan  v.  Jackfon,  Z9r.  a.  n.  10. 

Hooker  V.Hooker,  28.  a.  n.  8.  239.  b. 

n.  3. 

Hoole  v.^Bell,  162.  b.  n«  z. 

Hoole  V.  Sales,     290.  b,  n.  z.  fe^.  Z3. 

Hopkins  v.  Robinfon,         Z22.  a*  n.  6. 

Hopkins  v.  Hopkins^         27 z.  b.  n.  z. 

fcA*  3. 

Howard  V.  Bartlett,  235.  b.  n.  z. 

Howard  «•  Cavendifli,      .   37-  b.  n.  2. 

Howard  v.  Harris,     203.  n.  z»  208.  a« 

n.  z. 

Howe  V.  Whitebanck,       2zo.  a.  n.  z. 

How's,  cafe,  270.  b.  n.  z. 

Howell  V.  Price,    208.  a.  n.  z.  208.  b* 

n.  z. 

Hughes's 
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Hag]bes*s  cafe,  58.  a.  n,  u 

Hi^gh^  V.  Robo^haii)^  338.  b.  n,  z. 

Hull  V.  Horoer,     •  Sfc6i.  a.  n.  i. 

Hulm  v.  l^eylockf  a4p.  b.  n.  2. 

UumbcrftoDC  v.  HumherfioDc,  271.  b. 

n.  1.  fc£l.  3. 

Hun^te*s  (Ann)  cafe  247.  a.  n.  2. 

Hungerfoodv.  Havylaad^  93.  a.  n.  2. 

Himtv,  Gilbert,  33.  b.  xi.  10. 

Haotcr  V.  Galiien,  223.  b.  n.  i. 

Huntingdon  (eail  of)  v,  lord  Mountjoy, 

165%  a.  n.  I. 

Hoodey's  cafe,  213.  b.  n.  i. 

Huifi  V,  the  eacl  of  Winphelfea,  12.  b. 

lU  2. 

Hufley's  ^aft^  04*  b.  n.  3« 

Huiley  V.  Mooi^  l6l,«  a.  xl  4.  fedl.  1. 
ilu^hins  V.  Foy,  237.  a.  n.  i. 

Hmchttifoa's  cafci  247.  a.  n,  2. 

Hynde's  caie^  147.  b.  n.  5. 


Jackfon'scalc,  49.  a.  n.  i. 

Jacobfon  V.  Wilfiams,  35 1*  a.  n.  i. 

James  v.  Ricfaardfoo,  24.  b«  n.  3. 

Jebbv.  Abbotti  290.  b«  n.  i.  fed.  12. 

Jeffcrey's  cafe,  62.  a.  n.  i. 

Jeffcries's^cafe,  '^9.  b.  n.  3. 

Jemmett  V.  Cowle)^  203.  a.  n.  3. 

JeokiDS  V.  Hcj'rick,  .371.  b.  n.  1. 

fed.  3. 

Jenkiiit  v»  Yotingi  :A 7 1  ^  b.  n*  i . 

fca.  3. 

Jcnnuigsv.  Ward,  '.203.  b.  n.  i. 

Jcrajyn  v.  Arfcot,  ^a  3 .  b.  n.  i . 

ingrain's  (fir  ArthuG^caie,  120.  a.  n,  3. 

JohnfoQ^s  cafe,  >]  57.  b.  n.  8.. 

Johnfonn.  Morri$,  13.  b.  o.  2. 

Johniba  v.  Norway,  13.  b.  n,  2. 

i^mci  (l^y)  V.  lady  Say  and  Sel^,  290.  b. 
n.  I.,  fe^fi.  6.  376.  b.  n.  3. 

Jones  V.  Smith,  x  t.$.  a.   n.  8. 

Joitbn  V.  Savage,  36.  b.  n.  5. 

iiham  y.^oiris,  47.  b.  n.  9. 


IHington  (probis  Hominlbus*}  cafe  of, 

3.  a.  n.  3. 

Ithill  V.  Bean,    '  290.  h.  n«  i.  fed.  i2« 


K. 


Keeche  v.  Name, 
Keilway's  cafe^ 
Kenn's  cafe, 
Kent  V.  Haipool, 
Kettleby's  cafe, 
Kimp  V,  Cruwes, 
King  James's  caie. 


203.  b,  n.  I. 

SJ.  b.  n.  3, 

243.  a,  n.  2. 

28*  a*  n-  8« 

}2.  a.  n.  3« 

47.  b.  n.  3* 

i6.a.  n.  i« 


King^.  the  bifbop  of  Norwich,  120.  a. 

n.  3. 

King^.  Beny,  4$.  a.  n.  8, 

King  V.  Dfyden,  1 59.  a.  n.  2« 

King  V.  Hobbs,  52,  b.  n.  2» 

King  V,  Holland,  2.  b.  n.  2* 

King  V.  KnoUys,    16.  b.   n.  3.   9^.  a, 

n.  3, 

King  V.  Lord,  59*  b.  n.  2« 

King  V.  Meillng,  203.  b.  n.  i. 

King  V.  Poole,  155.  b.  n.  jr 

King  t?.  Rnmball,  225.  a.  n,  i. 

King  v.  Withers,  237.  a.   n.  x. 

KinnerQey  1?.  Qrpe  and  another,  308.  a. 

n.  X. 
KnoU's  cafa,  53  •  «• .  n.  ^ . 


Lade  v.  Barker,  58.  b.  n.  4. 

Lambert's  cafe,  34.  b.  n.  i. 

Lampett's  cafe,  20.  a.  n.  ;.    3  5  x .  a.  n.  i . 
Lancafter's  (earl  of)  cafe,   249.  b.  ii.j 
Lane  v.  Cotton,  89.  b.  n.  3. 

Lane  v.  Dighton,  2901  b.  n.  i.  feft.  8. 

Lan^  V.  Paunell,    26.  a.  n.^.    219.  a. 

n.  3. 
Laughter's  cafe,  525.  a.  n.  x. 

Lawrence  v.  Lawrence,       36.  b.  n.  x. 
Latham  V.  Atwood,  SS-b.  n.  i. 

Lee's  cafe,  58.  b.  n.  7. 

Lee  V.  Boothby,  58.  b.  n.  7. 

Lee  V.  Vernon,     290,  b.  n,  i.  fe^.8. 
(a)  4  Leggc 
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Legge  V,  Archer,  249.  a.  n.  2.  llVIartin  v,  Strachan, 

Lciccftcr's  (carl  of)  cafe,    J42.  b.  n.  1. 

290.  b.  n.  I. 


Lc  Neve  V.  Le  Neve, 

Leonard's  cafe, 
Lewis's  (Hugh)  cafe. 
Ley's  cafe, 

Leyfield's  (dodor)  cafe, 
Lichden  v.  Winfmorc, 
lilbu.-fic's  (John)  cafe. 
Little  vi  Heaton, 


Martyn  v.  Rew, 
Martyne  v.  Hardie, 


fe£l.  II.}  Matthew  f  .  Whetton, 
Matthefon  v.  Trott, 
Maund's  cafe. 


49.  a.  n.  T. 
347.  a.  n  2. 
2c6.  a.  n.  I. 

3;.  b.  n.  6. 
338.  b.  n.  3. 

68.  b.  n.  6. 
202.  n.  3. 

26.  b.  n.  2. 


Littleton's  cafe, 

Lloyd  V.  Care%r,    327.  a.  n.  2.  fed.  6. 
Lloyd  V.  Evelyn,  20^.  b.  n.  1. 

Lloyd  V.  Gregory, 


a.  n.  I.  ! 


Z2.  b.  n.  2. 
$8.b.  n.  I  J. 
47.  b.  n.  10. 

59.  a.  n.  4* 

240.  b.  n.  2. 

48.  a.  n.  $.     144.  b. 

n.  I. 

Maunsfield's  cafe,-  33.  a.  n.  8. 

May  V.  Hook,  246.  a.  n.  i . 

Mayor  of  London  v,  Alsfbrd,     240.  b. 

.         n.  2. 

290.  b.  n.  I. 
fea.  12. 

203.  b.  n.  I. 

28.  b.  n.  I. 

78.  a.  n.  3. 


Mead  v.  lord  Orrery, 

Mellorv-*Lee$, 

r  Melton's  cafe. 


122.  a.  n.  I. 
113.  a.  n.  2. 
115.  a.  n.  5. 
216.  a.  n.  2. 
237.  a.  n.  1. 


Lo^n  V.  Lo£lon, 
Loniax  v.  Holmden, 
Long  V.  Heming, 
Lo%'clI  v.  Barnes, 
Lovelace's  (lord)  cafe, 
Lovic's  (Leonard)  cafe, 
Lowthcr  V.  Condon,  ' 

Lucye's (fir Richard)caic,   16.  b.  n.  8. 
Luttrell  V.  Weflon,  59.  a.  n.  4. 

M. 

Mach^I  V.  ClarjLe,  33,.  a.  n.  i. 

Mic^cnzle  v.  Robinfon,    203.  b.  n.  i. 

338.  a.  n.  I. 

187.  a.  n.  2. . 

26.  b.  n.  2. 

203.  b.  n.  I. 

235.  b.  n.  I. 

351.  a.  n.  1. 


Tr  7  «   ^  i  Menfield's  cafe, 
i^^.  d.  ri.  4< 

113.  a.  n.  2. 

244.  a.  n.  2. 


> 

t  Metcalfe's  cafe,   139.  b.  n.  1.     168.  a. 

n.  2. 

MUdmay's  cafe,     19.  b.  n.  %,    223.  b. 

n.  I.     379.  b.  n.  I. 

Miller  v,  Manwaring, 


M3gcnnis  tr.  M^icculloh, 
Majrr  v.  lord  Coventr)', 
MandevlUe's  cafe, 
Manlove  v.  Bell, 
Manne's  cale, 
Planners  v.  Martin, 
M-nr.;ng's  cafe. 


Mitchell  V.  Revnolds, 
Molton  V.  Hutchinfon, 


35.  b.  n.  7- 
46.  b.  n.  io« 

208.  a*  n.  I* 


120.  a.  n.  I. 

20.  b.  n.  2- 

29$.  a.  n.  I. 

46.  b.  o.  9. 


20.  a.  n.  5. 
Manning-s  (Matthew) cafe,  351.3.  n.  1. 
Manfeiv  cafe,  174-  b.  n.  4.  j  Mofely  v.  Taylor, 

^laiTtel  V.  Manfcl,  290.  b.  n.  i.  fed.  3.    Mofs  v.  Galltnnore, 
MarcLc's  (counte&oO  cafe,  33.  a.  n.4. 
Marlborough  (duke  of)  t..  lord  Godol- 
P*'-^'^  271.  b.  n.  I.  fed.  3. 

Marlow  t..  Smith,  ■  203.  b.  n.  1. 


271.  b.  n.  I. 
fe6i.  3. 

Money  and  others  v.  Leach,     155.  b. 

If.  5. 

Moiiopolies,-cafe  of, 

Moor's  cafe. 

Moor  V.  Rov, 

Moor  V.  Mufgrave, 

Moore's  (fir  William)  cafe,  163.  b.  n.  4. 

Moore  v.  Parker,  299.  b.  n.  i. 

Morc's  (Margety)  cafe,      187.  b.  n.  2. 

Morgan  v.  Jones,  239.  b.  n.  3, 

Morgan  v.  lord  Shcnard,  208.  b.  n.  i. 

26.  b.  n.  3. 
172.  b.  n.  4» 

2c6.  b.  n.  I. 
31.  b.  n.  5* 

203.  b.  n.  I. 
Mounfon  v.  Weft,  156.  a.  n.  x  &  2. 
Mount  and  Hodgken,  46.  b.  n.  10. 
Moyle's  cafe,  53.  a.  n.  8. 

Mufchamp^  cafe,  223.  a.  n.  i. 

N.  Ncdfaam's 


Morris  v.  Maule, 
Moidell  V.  Middleton, 
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N. 

Kedfaam's  cafe,      x8.  a.  n.  4.    232.  a. 

n.  I. 

Needier  v.  the  biihop  of  Winchefter, 
120.  a.  n.  4.     247.  a.  n.  2. 

Newconib  v.  Bonham,      203.  b.  n.  i. 

Xcwman  V.  Newman,  15.  a.  n.  4. 

29.  a.  n.  3. 

Newport  (carl  of)  v.  fir  Henr)'  Mild- 
may,  380.  b.  n.  i. 

Nichols's  cafe,  180.  b.  n.  2. 

KichoU  o.  Nicholl,  271.  b.  n.  i. 

fea.  3. 

Nicbolfon  v.  Gowcr,  36.  b.  n.  i. 

Nightingale  v.  Lawfon,     29Q.  b.  p.  i. 

fe^.  9. 

Nokes'scafe,  384.8.  n.  i. 

Norfolk's  (duke  of)  cafe,    20.  a.  n.  5. 

327.  a.  n.  2. 

Norris's  (lord)  caie^  35*  ^*  °-  6* 

North- V.  Cox,  122.  a.  n.  6. 

Norton  v.  Sims,  206.  b.  n.  i. 

Noflcv.  Foot,  168.  a.  n.  2. 

Noairgham*s  (earl  of)  cafe,  271.8.  n.  2. 

Oats  v.  Frith,  213.  b.  n.  i. 

O'Briaa's  (Revaif)  cafe,       9$.  a.  n.  4. 

Office  of  lord  chamberlain,   cafe  of, 

15.  b.  n.  3. 

Oghnder  v.  Bailon^  SS^*  3*  i^-  <• 

Okey  and  others,  cafe  of,  1  $7*  b^  n.  8. 

Oldis's  (doAor)  cafe,  74.  b.  n.  i. 

Oldfield's  ca(e,  153.  a.  n.  2. 

01dford*s  cafe,  46.  b.  n.  7. 

Omicfaund  v.  Barker,  6.  b.  n.  2. 

172. b.  n.x. 

Oncfby's  (major)  cafe,  »S5»  h.  n.  ;. 

Dnnond's  cafe,  31.  a.  n.  4. 

OfTulilone'^  (lord)  cafe,  27.  b.  n.  4, 

Owcn's.cafe,  ISS*^*  ^  S* 

Owen  V.  App-Rees,  45.  a.  n.  4. 

Owen  V.  Price,  48.  b.  n.  1 . 

Pxford  (earldom  of)  27.3.  n.  5. 


P. 

Packington  v.  Packington,  220.  a.  n.  t, 

Pagett's  cafe,  218.  b.  n.  2. 

Pain's  cafe,  19.8.  n.  2. 

Paine's  cafe,  19.  a.  n.  3. 

Palmer's  cafe,  53- s*  n.  lo&iu 

Palmer  t%  Wilder,  82.  b.  n.  i. 

Paradine's  cafe,  18.  a.  n.  4. 

Parker's  cafe,  60.  a.  n.  i. 

Parker  v.  (ir  John  Lawrence,       2 32.  a. 

n.  !• 

Parkyns's  (fir  William)  cafe,      256.  a. 

11.  5« 

Parrot's  (Herbert)  cafe,  247.    .  n;  2« 

Parfons's  (Richard)  cafe,  235.  b.  n.  t. 

Pawlett  V,  Pawlett,  237*  >•  ^^  '• 

Peake  v.  Tucker,  122.  a.  n.  7, 

Pearfon  v.  Humes,  206.  b.  n.  u 

Peafe  v.  StUeman,  210.  a.  n.  t« 
Peck  V.  Channell,  335.  a.  n.  2.  fedt.  xo« 

Peers  v.  Peers,  220.  a.  n.  u 

Pendrel's  cafe,  226.  a.  n.  2« 
Pendrell  v.  PendrcU, 


Penhay  v,  Hurrel, 
Penn  v.  Meade, 
Pennington's  ca(e, 
Pcnrice's  cafe. 
Penman  v.  Pierce, 


244.  a.  n.  2* 

:^i6.  a.  n.  2. 

255.  b.  n.  5, 

23J.  b.  n.  X. 

32.  b.  n.  4« 

10.  b.  n.  2. 


Perkins  v.  Micklethwaite,  195.  b.  n.  i* 

Perkins  v.  Pccke,  182.  b.  n.  2. 

Perryn  v.  Blake,  342.  b.  n.  i. 

376.  b.  n.  I. 

Peryman's  cafe,  49*  *•  "•  ^•' 

Phillybrown  v.  Ryland,       39 1 .  a.  n.  2. 

fc£t.  3. 

Pickering's    (Thomas   and    Margaret) 
cafe,  lis- a.  n.  j. 

Pickering  V.  Bowles,  290.  b.  n.  i. 

Pierce  v.  Leverlagej  $2.  b.  n.  7. 

Pierce  v.  Wife,  379-  ^-  **•  ^* 

Picrfon  v,  Hughes^     .        368.  b.  n.  i. 
Pigott  V.  Clarke^  156.  b.  n.  2. 

Pimb'* 
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Panb^s  cafe. 
Piper  V.  Madcn, 
Fut  f .  Hunt, 
I^tt  V.  Jackfon, 
f  Itt  V.  P^lham, 
rktfield's  cafe, 
Flunkett  v.  ({olmcs^ 
Flunkett.v.  Kirk, 
Pockley  v.  VoMty^ 
Fodgex's  (MargL)  (Afr, 
Folydore  VirjjU's  caff,.- 
Fbole's  cafe, 
Fbphafn  «.  Bamfidd, 


13.  a.  n.  7. 

I  j.  a.  n.  5. 

551^9.  JQ*  X. 

ayub*  I).  I.  ieft.  3. 
1 13.  a.  Q.  3. 
S37^  a.  n.  i. 

ftS.  a.  n.  8. 
ao8.  b«  lu  I. 
floS.  h.  n.  I* 
451.  a.  lu  cr 

46,  -b.  q.  7^ 

379.  b.  n.  I. 

ft;!,  b.  n.  1* 
fea.  3- 

.636.  a.  n  I. 

59.  b.  iL  {. 


Fortcr's  cafe, 

Foiter-v.  Porter, 

Fortington's  (Mary)  caf«^  233.  b.  n.  u 

379-  ^  n.  i^  . 
Pbwcl  V,  Weekes,      ,  3:^,  a.  ix.  9, 

Fowktt  V.  Attorney  Geoen^      303.  b. 

n.  s. 

Potter  v.  North,  ia».  a,  n.  6. 

•    •     • 

iVecentor  of  Paul's  cafe. 


Radnor  (lady)  %  Rothcram,  20S.  a.  il  /. 

Radnor  (lady)  v.  Vanidebcndy,   208.  a. 

n.  f« 
Radwdl   Oohn)    V.  Henry  Radwdl, 

233,  b.  n*  f » 

Ra^cjal  tr-  Jenkins,  ii^.z,  n.  5. 

Ratclife's.  cafe,        x  k  a.  n*  i.    12.  a. 

XL  2«    88.  b.  n.  X2.    157.  b.  n.  8- 

lUw^  «.  Chichefter,  290.  b.  n.  i. 

fed.  9, 
RajKjw'«  cafe,     41.  b.  n.  i.     135.  b. 

n.  i« 
lUadaad  Morpeth  «.  Eiriagion,  330.  b. 

n.  X. 
Re^aats  holding  axj  office  cafe  ag^dnft, 

120.  a.  n.  4* 
Reeve.  V.  Long^  398.  a.  n.  3. 

^^'*?*^?"'s<thc  widow)  cafe,  23^.  b* 

n.  X* 
Requifiie  «.  Requiihe^  247.  a.  n.  a. 
Reynifb  v.  Martin,  237.  a,  n.  i^ 

Richards  V.  lady  J3er^v«nny,%2.  a.  n.4» 
Richmond's  cafe,  47.  a*  lu  8. 


lu  3. 6.  &  ^.     47^  a.  n.  3. 
F^wct  V.  Drake,  32*.  a.  n.6. 

Price  V.  Pcrrie,  A03.  b.  n.  i. 

Fride  v.  the  earls  of  B^  and  Monta- 


944.  b.  n.  I. 

X20.  a.  n.  4. 
I  $9.  b.  n.  2. 

1^,  b,  n.  ft, 
20.  a.  n.  3. 

28,  a.  n. '8. 
i^i.  a.*  n.  I. 

94.  b.  n.  3. 
fti6.  a.  n.  2. 


gue, 
FxinceN  (the)  cafe» 

Pufbeck's  (lord)  cafe, 

Pupefcy  V.  Rogers, 

Pybus  V.  Milferd, 

<ineen  KlJzabeth  v.  an  illegitimate  child 
of  fir  John  Penot,  123.  a.  n.  8. 

Quick's  cafe,  xp.  b.  p.  4. 

R* 

Radcliffe's  cafe,  10.  b.  n.  a. 

IU4nor  <U)rd)  v.  Vandcbcndy,    ao8.  a. 

n.  r. 


Robinfod  tr.  CiimmiD% 
Rohinfoa  v.  HardcafUe^ 
Whanty, 


lofCadogaxi^ 
r9j.  b.  n.  x* 

P5.  b.  n.  !♦ 
fea.  3. 

271.  k  n.  xu 
fed.  5. 

ftxg.  a.  n.  5. 


Rocheftcr'6  (dean  olj  cafe,  1 7.  b.  n.  4. 
Roger  V.  Scudamore, 
Rogers  «.  SkilUcorn^ 


Rolt  V.  lord  SooierviUc^ 

Rooke  V.  Richard^ 

Rous  f».  Artois, 

RowaW«<Edward)  cafi^    ijei.  a.  n.  %^ 


220.  b.  n.  i^ 

^90. b.  n.  I. 
fea.  12. 

218.  b.  n.  2. 
ft20.  a.  n.  u 

46.  b.  n.  8. 

58.  b,  n.  6. 


€acheircrtrs  cafe,  53.  b.  n.  7, 

Sache>  erell  v.  Frogatt,  47.  a.  n.  ^ 

Salop's  (coiintefi  of)  cafe,    57.  a.  n.  i^ 
Salter's  cafe,  41.  b.  n.  4! 

Sanuiics*.  Payne,  241.  a.  n.  4. 

Saxxk 
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Sands  v.  Drury,  {8.  b.  n.  9. 

Saunders's  cafe,  43.  a,  li  2 .    45.  a.  n.  4. 


Sawley  tr.  Gower, 
Scamler's  cafe^ 
Schohfiica^s  cafe^ 
Scot  *.  Bitwefter^ 
Scribblehill  v.  Brcttf 
Scn)gg*s  cafe, 
SelBager's  cafe, 
Sdwin  V.  Brows, 
Sevan's  cafe. 


008.  b.  n.  X. 

3.  a.  n.  4. 

^23.  b.  OL  2. 

45.  a.  A.  ^. 

006.  b.  21.  2. 

3.  b.  21.  3. 

2  25.  a.  11.25. 

264.  b.  n.  I. 

256.  b.  2i«  a. 


seven  bifliops,  the  cafe  of,  220.  a,  n.  4 
Seymour's  cafe,      •  373.  a.  21.  a. 

Sevs  V.  Price, 
Shaftebury's  (lord)  ca&, 
Shapland  v.  Smith, 


36.  b.  n.  7. 
89.  a.  n.  25. 


Shephard  v.  Gray, 
Sheriff's  (the)  cafe, 
Sherman  V.  Collins, 
Sherwcfl's  cafe, 
Sho[dand  v.  Ridler, 
Sldne]^  V  Perr)-, 
SaFcfterv.Wiiron, 

Simfon  v.  Turnery 


Shele  V.  Arnold,  55.  b.  n.  2.  and  7. 
Skete  V.  Oxenbridge^  26.  a.  n.  3. 

SJaning's  cafe,  $2.  a.  n.9. 

Smak  V.  Dales,  B43.  b.  n.  2. 

Smith's  cafe,  52.  a.  n.  5.  2  8.  a.  n.  2. 
Smith  V  Ciay,  290.  b.  n.  i«  fe^.  14. 
Smith  V.Guy  on,  290.  b.  n.  2.  fed.  22. 
Smith  V.  Stafford,  264.  b.  n.  2. 

SiiithvjTrendcr,  333.  a.  n.  2.  fe6t.9. 
Smith  V. Trig.  22.  a.  n.  2. 

Soiitb  V.  Trinden,  44.  a«  n.  2. 


Santh  V.  Tyndal,  3^17-  a.  n.  1, 

Smyth  V.  Farnaby,  a98,  a.  a.  i. 

Snape <^,  Tumm,  «72.h.  n.  1.  teSLj'^ 

Scb»ff.  Hedgely,  ^32.  a.  n.  i. 

Somerfet's  (the  ne^)  cale,  79.  b.  21. 2. 

227.  b.  a.  J* 

So2iday's  cale, 

Southcot's  caf^ 

Southcott^  Stowdli 

Southwell  If.  Wadi^ 

Spalding  «.  Shaji^^ 


290.  b.  n,  2. 
fca.  6. 

Sheir  v.  Penter,  44.  b.  n.  7. 

Sheffield  (lord)  v.  Radcliffe,  269.  b. 

n.  2.  331.  a  n.  2. 

ShcDey's  caft^  22.  b.  n.  4.  24.  b.  n.  3. 
26.  D.  a.  2.  342.  b.  n«  2.  376.  b.  n.  i. 

48.  b«  21*  8. 
220.  a.  n.  4. 
237.  a.  n.  I. 

37.  a.  n.  2. 

58.  b.  n.  3* 

239.  a.  n.  2. 

290.  b.  n.  T. 
{ea.6. 

209.  b«  n«  2. 
{e£k.  I.  and  6. 


379.  Ik  n.  f« 

'45.2.  n.  I.' 

94.  b.  n.  5« 

23.  b.  ji««. 

d90.b«  su  !• 
fe^  12* 

$4.b.  21.4, 

48.  b.  A.  6u 

30.  a.  n.  4« 

226.  a.  21.  2. 


Sparkea^  cafe^ 

Sparks  ^«  Darcy  • 

Spairey 'g  cafi^ 

Speed  V.  I>avt$, 

Spencer's  cafe,  jj.b.  11, «.  384,  a.  h.  i. 

Sprint  V.  Hlckes,  2  7.  b,  n.  4. 

Squibb  if.  Wynnes  352.  a.  n.  !• 

Stafford's  (lord)  cafe,         226.8.  ru  a, 

Stafford  (earl  of)  v.  Buckley,  20.  a.  n.  4. 

Stanhope  v.  earl  Verney,   390.  b.  n.  t. 

fed.  23. 
Stapleton  v.  Colville^ 
Starkey  v.  Starkey, 
JStarling  v.  Elrick, 
Staunton  v.  Chambers, 
Stellicom  v,  Hayes, 
Stephens''$  cafe 
Stewart's  (firThomas)  cafe,246.  b.  n.  2. 
Stone  V.  Newman,  33  5.  b.  n.  i. 

Stratford  v.  Dover^  273.  a.  n.  2. 

Street's  cafe,  46.  b.  n.  8. 

$troud  tr.  Marfhal,  247- a.  n.  2. 

Stuige's  cafe,  36.  b.  n.  r. 

Suffolk's  (duchefs  of)  cafe,    26.  b.  n.4 

Swan's  cafe, 
S>wan  V.  firoome, 
l>wannock  v.  Lifford, 
Sydenham  v.  Cops, 
Sylnfon  v.  Butcher, 


Ao8.  b.  n.  x^ 
24.  b.  n.  3« 
24.  b.  n.  3. 
36.  a.  n.  6« 
41.  l>.  21.1. 
22.  a.  n.  7. 


88.  b.  n.  c. 

» ■' 

135.8.  2U  U 

208.  a.  2L.  I* 

44*  b.  n.  I. 

225.8.  2L  I. 


T.  Talbot's 


INDEX     of    CASES. 


Thomas  c.  Boys, 
Thomas  v^SorrcUp 
Thomas  v.  Waters, 
Thompfon  v.  Leach, 


T. 

Talbot's  cafe,  148.  b.  n.  5. 

Talbot  V.  Braddyl,  203.  b,  n-  i. 

Taltarum's  cafe,    i  a  i .  a.  n.  i .  3  79*  b. 

n.  I. 

TapficW  c.  Rogers,  44.  b.  n.  7. 

fTaniftry  (Irifti)  cafe  of,      110.  b.  n.  i. 

Taylor'*  (Mathcw)  cafe,    330.  b.  n.  1. 

Taylor  V.  Shaw,        *        379'^*  ^*  *• 

Taylor's  (the)  of  Ipfwich  cafe,    lao.  a. 

n.  4. 

T^iont  V.  Browne,  1 1  j.  a*  n.  a. 

Tcyoham  tbdy)  v.  Lpinardi     8g.  a. 

n.  %6. 

1^0.  a,  n.  4. 

120.  a.  n.  4. 

1 20.  a.  n.  4. 

202.  b.  n.  2. 
337.  b.  n.  I. 

Thong  V.  Bedford,  290.  b,  n.  i. 

feci.  6. 

Thore  v.  Thomas,  54-  3.  n.  10. 

Thomborough  V.  Baker, .  208.  b.  n.  i. 

Thornby  v.  Fleetwood,  132.  b.  n.  x. 

Thome's  cafe,  54.  b.  n.  9. 

Thoroughgood's  cafe,  48.  a.  n.  4. 

Thorp  V.  Wilbv,  239.  b.  n.  1. 

Throgmorton'b  cafe,  35.  a.  n.  3.  26.  b. 

,  n.  4. 

Thyn  v.  Cholmlcy,  i  S3«  h.  n.  2. 

Thynnc  v.  Thynne,  3--  b.  n.  4. 

Tibbcit  V.  Lee,      27 ».  b.  n.  x.  fe^fl.  3. 

Twnberly  v.  Gregg,  270.  b.  n.  i. 

Tfmmins  c.  Rowlinfon,      270.  b.  n.  i. 

TH^p*"igv.  Cofin,  376.  b.  n.  1. 

Tiilen  V.  Clarke,  239.  a.   n.  i. 

Tomfinfon  v.  Dighton,      271.  b.  n.  i. 

fea.  3. 

Townley'o  {Mr,)  cafe,        1 58.  b.  n.  2. 

Towmend  c  Whales,  52.  b.  n.  2. 

Traffbrd  V,  TrafFord,  18.  b.  n.  7. 

TjncLawney  (ftr  John)  and  the  btfliop  of 
WincheHer,  44.  a.  n.  x. 

TrcvilpuN  cafe,  52.  a.  n.  3  &  7.  52.  b. 
X  n.  2. 


Trevor  v.  Perryor,  208.  b.  n.  r. 

Trotman's  cafe,  5*-  a.  n.  3* 

Tudor  V.  Samyne,  3S'-  *•  ^'  ^' 

Turner's  (fir  Edward)  cafe,  35 r.  a.  n.  i. 
Tyrrell  v.  Mead  and  Philfon,      3  3 1  •  a. 


n.  X 


U. 

Van  V.  Clarke, 
Vane  i\  lord  Bernard, 
Udal  v:  Udal, 
Vick  "J.  Edwards, 


237.3.  n.  i« 

220.  a.  n.  I. 

218.  b.  n.  2. 

191.  a.  n.  yS. 


Villareal  v.  lord  Gal  way,  36.  b.  n.  6. 
Vllliers  v.  Villiers,  290-  b.  n.  i.  feft.  1 3. 
Viflctt  V.  Longdon,  36.  b.  11.  3. 

Union's  cafe,  84.3.  n.  2. 

Upton  V.  Dawkins^  122.  a.  n.  7. 

W. 

Wainwright  v.  Bendk>e^     208.  b^  n.  i. 

Wakc^s  (lord  of  Liddel)  cafe,     1x5.3. 

n.  15. 

Walker  v.  Lamb, 

Walker  v.  Nevii, 

Walker  v.  Saundcr% 

Wall  V.  Baker, 

Walfingham's  cafe, 

Walfop  V.  Derby, 

Wankford  v.  Wankford,  264,  b.  n.  i. 

Ward  V.  Walthew,  1 87.  b.  n.  2* 

Wamford's  cafe, 

Warraine  v.  Smith, 

Warfcomb  v,  Carrcll, 

Wafe  V.  Pretty, 

Watcrer  v.  Freeman, 


44*  a.  n.  I . 
32.  b.  n.  4. 
351.  a.  n.  I. 
24.  b.  n.  3* 
18.  a.  n.  4* 
31.  a.  n.  4. 


53.  b.  n.  ^a. 
72.  a.   n^\,. 


247.  a.  n.  2. 
59*  a.  n.  2. 

x6x.  a.     n.  4. 
fed.  4. 

Waterford's  (merchants  of)  cafe,  120.  a. 

n.  4. 

Wats  V.  Dicks, 

Watfon  V.  Major, 

Watts  V.  Wainwright, 

Webb  V.  Hepin^, 

Webb  V.  Porter, 

Weedon's  cafe. 


49.  a.  n.  I. 

44*  b.  n.  8. 
19J.  b.  n.  I. 
22 J.  a.  n.  I. 

21.^.  D.  7. 

15.  a.  n.  2. 


w«te 
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Weeks  V.  Peach, 

Weg  c.  ViUcrs,  48.  b. 


298.  a.  n.  2. 1 

n,  8.    $2.  b. 
n.  3.1 

34.  b.  n.  10. 

120.  a.  h.  4. 

57.  a.  n.  4. 

133.  a.  n.  2. 


Wcntwoith's  cafe, 

W^tworth's  (lord)  cafe, 

Weft  V,  Trcude, 

Weyland's  cafe, 

Whaky  «.  Tancred,    330,  b.     n.   r. 

332.  b.  n.  I. 

WTiiftter's  cafe,  I2t.  b.  n.  2. 

Whitchurch  «.  Whitchurch,    290.  b. 

fe6L  13. 

White  V.  Bacon,  330.  b.  n.  <. 

Wiiitehead  and  others  ^  Tracers  and 


159.  a.  o.  4: 
32.  a.  n.  5. 

214.  a.  n.  I. 

254.  b.  n.  X. 

9.  a.  IV.  3« 

59.  b.  n.  I. 

128.  b.  n.  i« 

236.  a«   n.  I. 


others^ 

Whitley  V.  Bcft, 

Whitlock's  cafe, 

WTgfall  V,  Brydon, 

Wild's  cafe, 

Wilde  V.  Francis, 

Wilks-s  (Mr.)  cafe 

WiUunfon  V.  White, 

Willes  and  otheis  v,  Paimcr  and  others, 

164.  a.  n.  2. 

W21ion  and  Berkley,43.  b.  n.  i,  x6.  a. 

n.  2.  \J4^  a.  n.  I. 

WjUoughby  «.  WiUoiighby,    290.  b. 

B.  I.  f(^.  13. 

WiUooghby  (lord)  r«  Wlinbifli,  304.  a. 

n.  I. 

WlIlove*s  cafe,  60.  a.  n.  x. 

Wiifon  «.  Fielding,  ao6.  b.  n.  x. 

Wimby's  cafe,  29.  b.  n.  i. 

Wiocheliea  (lord)  v,  Norclilfe,  208.  b. 

n.  I. 

Wiocheficr^s  (marquis  of)  cafe,  26$.  a« 

n.  I. 


28«a.  n.9. 
155.  b.  n.  s« 
351.  a.  n.  T. 
12}.  a.  fi.  8« 
23$.  b.  n.  T« 
2o8.  a.  n.  i« 


i 


Winchcombe's  cafe,  120.  a.  n,  ^ 

Windfor's  cafe,  x8.  a.    n.  x.    120.  a» 

n.  ft. 

Wifcot's  cafe,  184.  b.  11.  2. 

Withepole's  (fir  William)  cafe,   158-  a. 

flu  u 

Wollendone  v.  Croft  and  Long,  208.  b. 

n.  u 

Wood  V.  Ingelfolc. 

Wood&ll'0  cafe, 

Worral  v.  Marlar, 

Worfeley's  cafe, 

Wortley  v.  Watkinfon, 

Wray  v.  Williams, 

Wright  V.  lord  Cadogan,  Hoi  ford  and 

otners,  19  j«  b.  n.  r. 

Wroth's  (fir  Thomas)  cafe,  144.  b.  n.  i* 
Wyat's  cafe,  373- 2i«  "•  i- 

Wyatt's  (fir  Thomas)  cafe,  213.  b.  n.  r. 
Wyndham's  (juftice)  cafe,  i89.b.  n.  u 
Wynn  v.  Humphreys,         2 1 5.  a.  ti.  i*. 
"VV^yth  ^.  Biackman,  18.  b.  n.  7. 

Wytham  V,  Watcrboufc,     351- a»  p.  u- 

Yates  V.  Compton,  113.  a.  n.  2. 

York's  (archbiihop  of)  cafe,  33.  a.  n.  3. 
Young  V,  Steele,  44.  a.  n.  r* 

Young  v.  Wright,  120.  a.  n.  4* 

Young  V,  Young,  '  3  S-  b.  n.  i^ 

Z. 

Zenger's  (Peter)  cafe,         >SS-  b.  n,  5. 
2k>uch's  cafe,  247.  b.  n.  i. 

Zouch  V,  Parfons,  ji.  b.  n.  3.   246.  a, 

XL  I* 
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E  H  II  A  T  A. 

•  »  ^  •  t 

Ub.  i^   NbCt  77.  <o  page  191.  .Section  IV.  laft  line  but  7,  inrteaTl}  of 

EiiPopi,  thf,  read  Eur^pg.    Tl>e,  Sec 

Lft»  3*    Note  77»  to  page  19^1*.  Sea.  V.  S.laft  line  bat  tiiro»4if^r>jpi2»* 
tmre,  iakn  infavomr  rftbi  Crmun  fy  3.  Uitu  8.  C  39.  an^f,  &c. 

—         » 
lib.  3*    Note  tiz.  to  page  19;.  a»  in  Hue  3»  after  fjjej^^  in(er^  jt 

^/efiidim  right* 

Lib.  3»    Note  249.  to  page  a9o..  b.  IIL  inftead  of  Sir  Ftancii  Mowe, 

read  Sir  OrUmdo  Bridiman^ 

Lib.  3*    Note  Z94*.page  .337.  b.  \yaots  mark  .of  reference  from  the 

text*  on  che  fubjed  of  Surrenders. 

Lib.  3'*    Note  346.  to  page  591^  a.  want$  a  mark  of  reference  60m  the 
vtxi,  where  mention  is  made  of  the  penalties  of  friMuaurcp 


Ti  /i6f  Binder. 

The  Table  of  Heads,  and  the  Table  to  the  Firft  Part 
of  the  Inftitutcs,  to  be  placed  at  the  End  of  the 
Second  Volanie. 


NOTES 


N     0      T     E      S 


ON    THE 


FIRST      PART 


OF    THB 


IN    STITUTES 


OF    THp 


LAWS    OP    ENGLAND. 


Chap«  I.  Ffce  fimple.  ScCt.  t. 


r  1     (i)O^K  Thomas  Smith  and  Dr.  Cowell  find  fkolt  with  Litdeton     [  l^ote  x.l 

I  J  i3  for  this  explanation  of/e^i  but  without  the  leaft  reafon.      ^ 

Thoujgh  fii»  in  its  ^tntral  acceptation,  ii^nifies  land  JMen,  as  dif- 
tinguiihed  from  Uuui  allodial  $  yet  in  onr  law,  it  b  mod  frequentlv 
nTed  in  a  farticmlar  fenfe,  to  denote  the  quantip  of  edate  in  land» 
which  b  always  the  fenfe  of  the  word  when  we  (ay,  that  one  b  tnuuu 
tnjei/ed  in  fa.  Therefore  Littleton  is  not  mertU  jufttiied  in  writing, 
thaty^f  is  the  Janu  as  inheritantt.\Aoi  if  in  deicribing  who  is  tenant 
in  ft§  finplit  he  had  explained  the  word  otherwife,  he  would  have 
nifled  the  ftudent.  The  cenfure  of  Littleton  would  have  been 
fpared,  if  the  difference  between  attempting  to  give  the  etymology 
iifie  and  its  gtntral  fenfe,  and  profeffing  only  to  explain  a  parti* 
iuUur  nCe  of  the  word,  had  been  attended  to.  See  Smstb^s  Common*' 
nntalth  of  Engl.  b.  3.  c.  10.  Cmv.  Intorf.  verbum /^f ,  and  Wriffht'f 
Ten.  149.  In  thb  laft  book  Littleton  b  well  defaided.  Lord 
CdGe't  commeat  fx^fi^  19  very  fuU  to  the  iame  purpofck    Se« 

pOR*  !•  bt 

(B)  *(i)A« 


Lib.  I.      Cap.  I.  Of  Fee  fimplc.  Scd,  i. 

[Note  2.]        ( 1 )  An  annuity  of  inheritance  is  held  to  be  forfciublc  for  trea-     F^    a  1 
fon  as  an  hereditament,  7.  Co.  34.  b.  yet  being  only  perjomal,  it  is      ^  ^ 

not  an  herediument  within  the  ftatute  of  mortmain  of  the  7.  E.  i. 
It  2.  nor  is  it  intamble  wxihia"  tKe  fiatute  A  dnU.  S^  poft. 
2.  a.  b.  »  20.  a.       -  . 

(Note  3.  ]        ( I )  Therefore  «n  a  covenant  to'ftand  feifed,  an  nfe  will  arifc  for     fa.  b.l 
anahcn.  Godb.  275.    But  Igr  4^  ^ /* w,  as  by  ^Trw/,  he  cannot 
even  /«^f  for  the  benefit  of  the  Kn'g.     7.  Co,  Calvin's  cafe,  25.  a, 
Po^  31.  b.  and  1.  Ventr.  417.    See  in  Dy,  2S3.  b.  the  cafe  of  a 
feottmcnt  to  an  alien  and  another  to  ufes. 

[Note  4.]  (2)  If  the  purdirfe  &  made  with  flic  imf/ iteeMce,  it  feems  that 
he  may  hold*  See  14.  Hen.  4.  20.  How  the  law  is,  where  an  alica 
purchafes  m  the  name  of  a  truftee,  fee  King  and  Holland.  Styl.  20^ 
Sec.  All.  14.  and  1.  Ro.  AEr.  1^.  See  alfo  13.  Geo.  3.  c.  14. 
which  enables  aliens  to  lend  money  on  land,  &c.  in  the  Wcfl-Indies; 

[Note  5.]       rUy  Bat  not  ftfore  office,  except  in  cafe  of  the  alien's  dfath- 

T  ?;,  P*  ^*'  ?•  ,  ^^^^'^  ^^^»  rec6very  by  an  alien  tenant  ia 
tad  will  bar  remainders.    Adj.  Gouldfb.  102.    4.  Leon.  84. 

[  Note  6.]  (4)  If  an  aHen  purchafes  a  copyhold,  it  is  faid  that  it  fliaU  ef- 
cheat  to  the  lord.  Dy.  z.kih  ma^.  but  fee  1.  iMod.  17.  and 
aU.  14.  ' 

[Not.  7.]  (7)  Bat  32.  H.  8.  ^  i6,  f.  15.  makes  void  a»  lorfes  of  hovTe. 
or  Ihops  to  in  ^ka  being  tta  drttfiar  or  handkraMhubi.  thti  Uw. 
however  omtraiy  it  nujy  feem  to  good  policy  anl  the  fpirit  of  com! 
inerce,  fhU  remaiM  unrepealed;  bat  in  £ivoar  of  alienT.  it  has  been 

135-    3- Mod.  «     3- S;Uk.  i  J.    In  tbe  latter  book  a  leafe  to  an 

hnTfTtr  "  H*°  "^  5>l««»>»e  to  tJ»e  king  «  common  hw  ; 
bot  for  thil  extraordmary  doarme  no  arithority  is  cited.  As  to  tie 
capacity  of  aliens  to  take  perfdnal  chittels,  fee  2.  Ro.  Rep.  93. 

[Nott  8.]  (8)  Contra  1.  And  25.  N.  BendL  36.  See  in  Cro.  Cha.  8.  a 
cafe  where  adminiftration  to  an  inteftate  alien  was  granted  to  his 

":&  oneT SryS.".:'"  "^  ''^'  ^'  ^'«^  ^  '<^^ 

tNole  9.]  .  (9J  if  this  j,e  t^e  cotnmbn  law.  ooght  hot  its  feverity  to  be  cor- 
rS.fe,^*  >J:S«flatUre  ?  To  deny  ^e  right  of  tdting  a  fcorfeTr 
halMUtion  to  alien,  n^  being  mirciams.  S  like  fbrbidling  aU  X 
fcrngncrs  to  wme  ahd  relide  hire.  See  7.  Co.  ealvin^cTi  tT 

Swf«  Ir  ^"fe*^*"*  »°  «*P«6  hlnifelf  without  dSuiC 
between  aliens  bewg  mftrchaou  and  other  aUens.         ^        * 

[Note  10.]  Jl°)  T^J^.}^  t»i» »  ««jhy  of  numler,  ahd  before  conviaioa 
levies  a  fine.  It  wa»  a  queftwn,  whether  the  fine  ftoald  bar  the 
iZf-&  J«;d>.  benefit ,  and  the  oourt  inclined  to  Zk^t  k 
ihouldi  but  no  judgment  was  giveh.    i.  Wflf.  ».  Part  aao. 

(Note  II.]  vJi5}£V'^n "«"«  Wrongly,  tkat  ti  iKincbtapw  n>«ya,lead 
fc  i^  2  °  Y°^  ^  "y'V»«»  «  w«B  as  an  infi^  lii.  l«St 
»r.2oi.  Steepoft.2+7.a.  &  b.  much  cttrio«  karning  oa  S  iS 


I 

Lib.  T^  Of .  Fee  fimples  Seft^  i . 

}c&,  and  alfo  2.  Bbckft.  Com.  ed.  $.  p.  29 1»  wheft  tb^  prdgrefs  of 
tbex)pinions  on  tliis  fabjedl  is  critically  flated. 

r  2-  a.  1  (0.  Adjudged  ace.  in  Chancery.  2.  Vera.  385.  and  3.  Mk,  ^2.  [Note  12*] 
Bat  the  doctrine  muft  be  underdood  with  various  limitations.— -i. 
Though  the  hufband  cannot  coni^y  to  the  wife  immediately^  yet  he 
may  give  tp  a  truflee  for  her  benefit^  and  the  gift  will  be  good* 
Therefore  he  may  convey  land  to  her  by  way  of  ufe,  as  by  en-^ 
feoi&ng  or  covenanting  with  another  to  Hand  feifcd,  or  furrender- 
iqg  a  copyhold  eflate,  to  her  ufe.  See  pod.  1 1 2.  a.  4.  Co.  29.— 
2.  Accoitiing  to  fume  books,  by  caftom  of  a  particular  place,  as  of 
Yoik,  the  wife  may  take  by  immedifUe  conveyance  from  the  hufband.^ 
Fitz.  Bnfcription  61.  Bro.  Cuftm  56.-— 3.  The  hufband  may  give 
to  hb  wife  by  lafinuilh  becaufe  fuch  gift  cannot  take  effe^  till  his 
death,  when  the  coverture  Is  determined.  Pod.  Se£l.  168.— 4!  It 
fcems  that  a  donatio  mortis  cau/a  by  hufband  to  wife  may  be  goodi 
becaufe  that  is  in  the  nature  of  a  legacy,  i.  P.  Wms.  441.  lloyir 
t^e  wife  may  give  her  feparate  perfonal  property  to  her  huflban^* 
fee  2.  Vef.  669. 

(4)  Ace.  as  to  churchwardens.  Finch's  law,  8vo.  ed.  I78.    Se^  [Note  13.] 
Keilw.  32.  a.    But  by  9.  Geo.  1.  c.  7.  they 'arc  enabled  to  purchafe 
a  workboufe  for  the  poor ;  and  by  cuflom,  in  fome  places,  as  in 
London,  the  paHbn  and  churchwardens  are  a  corporation  tp  pur-- 
chafe  lands.     Cro.  Jam.  532. 

r  ^.  b,  1        (1)  The  feveral  reports  of  the  cafe  cited  by  lord  Coke  in  the   [Note  iJ^\ 
^  ^  margin  differ  very  'muchi    According  to  Nby  and  Moore,  it  was 

held  by  all  but  Popham,  that  the  remainder  was  good,  though  the 
baftard  was  not  born  till  after  creating  it;  and  Rolle  reprefents  i^he 
cafe  as  if  the  opinion  had 'been  for  the  remainder.  But  Crokd 
agrees  with  lord  Coke,  and  writes,  that  a  majority  of  the  judges  held 
the  remainder  void ;  though  indeed  it  appears  by  his  report,  that  the 

S'arty  at  length*  claiming  as  lawful  ij/ue,  it  became  unneceilary  to 
ecide  what  would  be  the  tStSt  of  a  remainder  to  an  unborn  baftard. 
*The  only  modern  cafe  I  meet  with  on  the  fubjed  is  one,  in  which 
lord  chancellor  Macclesfield  inclined  againft  fuch  a  remainder,  even 
though  to  a  child  en  ventre  fa  mere,  i.  P.  Wms.  520.  However^ 
the  do^rine  doth  not  feem  fully  fettled.  If  the  objection  againU 
the  limitation  to  a  baftard  not  in  effe  is  uncertainty  of  defcription,  it 
jnuft  certainly  fail  where  he  Is  delcribed  hy  the  motbtr  only ;  and 
even  where  the  father  is  named,  it  may  fometimes  be  poSble  ta 
afcertain  him  alfo  fulHciehtly,  as  well  where  the  limitation  pre- 
cedes, as  where  it  follows  the  ba(hird's  birth.  See  Bro.  Grant.  17* 
^.  Ro.  Abr.  43.  44.  But  if  the  objedion  is  2,  policy  oflaiv,  which,  for 
|he  encouragement  of  marriage,  creates  a  difahility  of  providing  foi  . 
illegitimate  children  before  they  are  born,  then  lord  Cokeys  doc- 
trine is  true  in  its  full  extent.  See  Cro.  Eliz.  j  10.  Which  of  thefe 
is  the  true  principle  of  objedtion^  is  left  to  the  judgment  of  the 
learned  reader. 

(4)  Ace.  Scamler*scafe,and  I.  Ro.  Abr.731.  J.  andCrO.EUz.    rfjote  15.) 
636'.     But  the  cafe  in  March.  41.  is  contra ;  and  there  mr.  juilice         .     . 
Jones  affirms,  that  Scamler's  caie  was  alfo  contra.    However,  in 
Cro.  Cha.  556.  lord  Coke*s  doftrine  feems  admitted  where  the  of- 
j^c  is  not  granted  fo  as  to  be  exercifeable'by  a  depiity^ '   ' 

■^  (Ba)  ($)  Ac«. 


Lib.  I.      Cap.  1.  Of  Fee  fimplc.  Sc&.  i . 

[Note  i6.]        (s)  Ace.  f  i.  Co.  4.  a.    W.  Jo.  i6a.    1.  Lev.  145.  and  Caf. 

temp.  Talb.  99.  but  contra  where  it  has  D«fen  the  iifag^  fo  to  grant, 

W.  Jo.  311.  Hardr.  2C7.    z,  Ventf.  1S8.  and  it  is  faid  that  the 

[  «  king  may  fo  grant  witAont  any  ufage.    March.  42.  4.     Mod.  zfo. 

Dy.  29s  • 

[Note  17.]  (7)  But  it  feems,  that  this  dofbine  is  now  become  inapplicable; 
fbr  there  is  no  longer  any  legal  eftablifhment  for  fnftJjU  perfons 
in  England^  and  bnr  law  never  took  notice  offtcign  profejjfons,  Seo 
poft.  132.  b.  a.  Ro.  Abr.  43.  C.  Wright^s  Ten.  28.  1.  Satk. 
162. 

[Note  18.]  (l)  Since  fir  Edward  Coke's  tiiiie«  the  rate  of  intereft  has  been  [  4*  &•  ] 
gradually  reduced  to  c  per  cent.  See  21.  Ja.  i.  c.  17.  12.  Cha.  2. 
c.  I  J.  and  ta.  Ann.  ft.  2.  c.  t6.  But  a  greater  rate  of  intereft  is 
ftill  allowable  in  Ireland  and  ouf  Plantations.  It  has  been  doubt- 
c^d  whether  the  12.  Ann.  did  not  extend  to  money  lent  on  lands 
in  Ireland  or  our  Plantations,  where  the  mortgage  is  executed  in 
Great- Britain ;  but  the  14.  Geo.  3.  c.  79.  declares  all  fuch  recun« 
ties  made  previoufly  to  that  ad  to  be  valid,  notwithilanding  tlie 

f  \  12.  Ann.  where  the  intereft  is  not  more  than  the  eftabliflied  rate  of 

the  particular  place ;  and  that  9SX  future  (ecurities  of  a  like  kind  (hall 
alfo  be  valid,  where  the  intereft  is  not  more  than  6  per  cent.    It  is 
ifnpoflible' in  the  com^s  of  a  note  to  cite  the  namerous  cafes  on 
the  ftatutes  of  ufury.    One  of  the  moft  remarkable" for  the  great' 
learning  and.  variety  of  the  arguments  is  that  of  the  earl  of  Chef*-  , 

i  >" '  terfield  and  janfien,  i,  Atk.  501.  and  2.  Vef.  325. 

TNote  10.1        (')  Contra  Keilw.  1 18.  and  Palm.  174.    Alfo  in  i.  Ventr.  393.   [4.  b*  j 
^  it  is  argued  by  North  attorney-general,  that  'veftun  of  land  means 

It//  the  profits.  But  4.  Leo.  43.  and  Ow.  37.  are  with  dr  Edward 
Coke.  Indeed  his  interpretation  b  conformable  to  the  ufe  of  the 
word  in  feme  ancient  deeds,  and  feems  warranted  by  4.  £.  i.  ft.  i. 
f.  4.  and  13.  £.1.  ft.  2.  c.  25.  f.  to.  It  alfo  appears  moft  agree- 
able to  the  derivation  of  the  word,  which  is  from  'veftio.  See  Cow. 
Interpret,  ed.  1727.  voc.  Fefiura  and  Vtfiun.  Note,  the  difference 
taken  in  Palm.  175.  between  nfifiuram  terra^  pimam  'vefturam  tef' 
t^,  and  primam  ^efturam  terf^  from  oue  quarter  to  another ;  and  be* 
cween  fuch  grants  by  the  king^  and  thofe  by  a  fubjed.  As  to  pre- 
fCribing  iotfila  veftura^  fee  poft.  122.  a. 

[Note  20.1  (^)  A^*  £2^*  *^^*  ^'  ^"^  ^^  contra  by  lord  ch.  j.  Holt,  in  a* 
Salk.  637.  The  truth  is,  that  the  authonties  on  this  fubje£l  are 
very  numerous,  and  feem  contradictory.  Some  agree  with  fir  Ed- 
ward Coke;  according  to  others,  one  having  k  Jeveral  ^^txy  msi/i 
be  owner  of  the  foil ;  and  again  fome  hold,  that  a  /c*viral  fifher/ 
jind  the  foil  mw^  be  in  different  perfons,  but  that  they  flull  be  tre* 
fumti  to  be  in  the  fame  perfon  tiU  the  contrary  is  pleaded.  Beudes 
tlie  books  cited  in  the  margin,  fee  17.  £.  4.  6.  b.  10.  H.  7.  26. 
Bro.  Praecipe  33,  and  Dav.  55.  b. 

IWAf#^  «f  1        (0  C««/rfl  as  to  the  garden,  Keilw.  57.    Mo.  24.    Dal.  in  N.  F  <•  b»  1 
woic  a  I.  J    ^^  ^^     g^j  fg^  ^^^  p^^  ^^  ^  ^^^  ^     Y\o^6..  171.    2,  Co.      -^  "^ 

3  a.  2.  baund.  401.  S.  p.  adj.  ace.  in  cafe  of  a  dcvife.  3.  Leon, 
a  14.  and  Cro.  Eliz.  89.  See  ace.  2.  Cha.  Caf.  27.  See  further 
Liu.  Rep.  6.  where  the  court  held  thar  the  devife  of  a  mcflu^gft 

i  was 


[6.  a.] 


V  Lib.  J .  Of  Fee  iimple.  Sc<a.^.  : 

'  wis  not  fufficlent  to  pnfs  two  acres  four  miles  diAant  from  the  ine(^ 
faagCy  though  occupied  with  it.  In  Keilw.  57.  a  difference  is  taken 
betu'een  mejfuag€  and  domus ;  and  it  is  there  faid,  that  meffuage  ex-^ 
tends  to  the  curtilage^  though  not  to  the  garden  ^h^it  that  domus  only  • )  • 

comprehends  buildings.  Alfo  in  fome  of  the  cafes  cited,  particu- 
larly that  from  Plowden,  the  grant  was  of  a  mejfuage  with  the  ap" 
fmrteuaucai  on  which  Uuttr  word  fome  ftreCs  feems  to  have  been 
laid. 

(a)  This  differs  from  the  common  acre*  becaufe  each  perch    [Note  22.] 
nfuaby  contains  16  feet  and  an  half.    In  fome  places  the  cudom  is 
to  meafure  by  a  perch  of  24  feet,  and  in  others  by  one  of  20  feet. 
$eeCrompt.on  Coarts^a^,  '^ 

\l)  Here  /M'tourfi  feems  to  be  tinderftood  for  land  afed  as  a  [Note  23.) 
fieep-nioalAi  but  the  word  has  various  other  fenfes.  Sometimes  it 
fignifies  land  to  which  is  appurtenant  the  fole  right  of  folding  the 
cattle  of  others.  Sometimes  it  means  merely^rit  right  of  folding.  It 
is  alfo  u(ed  to  denote  the  right  of  foidini^  on  another's  land,  which 
is  called  common  oi  faldage.  See  in  W.Jo.  375.  and  Cro.  Cha. 
432.  a  cafe,  in  which  common  offaldagc  was  claimed ;  and  2.  Ventr. 
139.  one  in  which  the  right  of  folding  the  cattle  of.  others  is  pre-  .  . 
fcribed  for. 


1 
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-(3)  See  further  as  to  htreditiunent,  ante  3.  Plowd.  58.  Mo.  176.    [Note  24.^ 
5.  Cow  2.     Dy.   323.  b.  pi.  3.0.     With  the  word  hereditament  lord 
Coke  ends  his  laborious  enquiries  about  the  names,  by  which 
things  will  pafs  in  grants  and  other  conveyances.     His  etymologies 
and  explanations  of  the  feveral  words- are  certainly  open  to  many  • 
obfervations,  beiides  the  few  made  by  the  editor  of  this  edition.  ' 

But  the  omiffton  on  his  part  proceeds  from  the  nature  of  his  under- 
taking, which  confines  him  to  narrow  limits.  To  fupply  his  una- 
voidable deficienciei  in  this  inllance,  and  for  the  fake  of  recom- 
mending affiflances  which  are  too  much  negleAed,  he  refers  the 
ftudent  to  the  Gloffaries  which  are  fo  v^jculiarly  adapted  for  tHe 
libraries  of  fuch  as  ilody  £ngH{h  law,  hi/lory,  and  antiquiucs.  Of 
thefe  a  good  lift  is  given  in  a  traft  by  Dr.  Thomas  Barlow,  iniitled  ^ 

Dire^ions  for  the  otudj  of  Engli/b  Hiftory  and  Antiquities^  and  pub- 
Ii(hed  in  1742  by  Dr.  Taylor,  with  his  Commentary  on  the  De- 
cemviral  Law  De  inofe  Dehitore  in  partes  dijecando.  To  this  lill 
of  Gloffaries  fhoald  be  added,  Du  Frefne*s  Gloffary  ad  Scriptorei 
Med,  et  Infim,  Latin  ed.  Far.  1733,  the  GleJ^arium  Novnm  by  Char- 
pentier,  ed.  Par.  1766,  the  Gloffary  by  Dr.  Kennet,  at  the  end  of 
his  Parochial  Antiquities,  that  at  the  end  of  Wilkins's  Leg.  Anglo* 
Saxoi^.  and  Lye's  Did.  Sax.  Se  Gothic.  Latin,  ed.  1772. 

(4)  Sec  Cro.  Eliz.  347.  Cro.  Cha.  442.  Noy  145,  In  all  [Note  2C.1 
of  thefe  books  it  is  faid,  that  in  the  cafe  of  conveyances  to  ufes  the 
poffeflion  of  deeds  appertains  to  tikc  feoffee  or  covenantee,  and  not  to 
cefiui  fttt  nfe\  and  the  r^fon  given  is,  that  it  was  fp  at  common 
law;  and  the  ftatute  of  ufes,  though  it  transfers  the  legal  effate  to 
cefiui  que  ufe,  doth  not  transfer  the  deeds,  ^ut  this  do&rine  feems 
qaeflionable.  '- 

(6)  See  further  as  to  bocUand  txAfolkland.    Reliq.  Spelm.  12.     [Note  26.] 
39.  and  Dalrymp.  Feud.  Prop.  9.    In  this  laft  book  the  very  fpi- 
(ited  writer  attempts  a  new  diftin£>ion  betwce^i  the  two  kinds  of 
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landy  and  to  fiiew  HoLtiocJUafui or  i&Mf  Lmd mtt/auU,  and  that 
jf9li  or  nvilaml  ^  %m  aUodial. 

[Npt^  zyj\        (i)  But  according  to  the  modem  cafes,  it  is  the  iMfmi^  of  the  T^.  b.l 

crime,  and  not  of  the  pumftmuHt,  which  dUiaoalifies  from  being  a  ^    *      '^ 

witnd^;  and  .therefore  perfons  (tigmatized  by  an  infaxMus  punifli* 

inent,  fuch  as  being  fet  on  the  pillory,  are  admifiibl^  witneites,  un- 

lefs  the  puniihment  was  infli6ted  for  forgery,  perjury,  or  any  fpe- 

cies  of  the  cpmenfalfi,  or  any  other  crime  of  an  infamous  nature. 

See  further  on  this  fubjedt,  Gilb.  Law  of  Evid.  i'4f«'the  Law  of 

IMifi  Prius,  ift  ed.  413.  and  u  W^f.  part  f.  p.  i^. 

£Note  28.]  (2)  But  now  it  is  fettled,  that  all  perfons  prpfefCng  tp  believe 
in  a  God,  though  neither  believing  in  the  Qld  or  New  Telhunent* 
.  may  be  witnettcs,  if  fworn  according  to  the  ceremonies  of  theic 
pwn  religion.  See  in  i.  Atk.  if.  2.  Eq.  Caf.  Abr.  397.  and  x. 
"^ilf.  part  I.  p.  £(4.  the  great  bkfe  of  Omichund  and  Barker,  in 
which  lord  chancellor  Hardwicke,  affiled  by  the  two  chief  juitice^ 
and  the  chief  baron,  determined  that  the  depoiition  of  one  who  wa^ 
of  the  Gentoo  religion  ihquld  be  read  in  evidence. 

» 

FNotc  2Q.1  (^^  There  are  many  exceptions  tp  this  rqle,  as  well  at  commoq 
r  '^'^    law,  as  under  ads  of  parliament.    See  Gilb.  Law  of  Evid;  135^ 

Law  of  Niii  Prius,  ifl  ed.  435,  See  further  as  to  admitting  or 
fl .  refufing  the  evidence  of  the  wife  or  hufband  aeainit  each  other,  ii^ 

Caf.  fi.  R.  temp.  Hardwicke,  265.    Rep.  of  Caf.  i).  R,  temp, 

Hardw.  140.     1.  Atk.  451**    2.  KeL  62. 

TNote  to  1  ^7\  ^^^  ^^^  pbjeAion  fails  where  the  debtor,  preyipufly  to  hit 
r  ^  '-*  .  examination,,  has  paid  the  money  borrowed,  there  being,  as  it  ir 

faid.  no  remedy  to  recover  the  money  back  again;  and  therefore 
in  fuch  a  ca^e  his  teltimony  hath  been  received.  See  the  addic 
refer.,  fupra  in  marg.  letter  [/f]  and  Caf.  6.  R.  temp.  Hardw.  z6i. 
and  Gilb.  Law  of  Evid.  ^27. 

FNote  31.1  ^0  Bcfides'the  books  already  cited  on  the-fubjedl  of  evidence,  T—  ^  ^ 
^  '  '  T  *■!  fee  Duncombe^t  Trials  per  Pais  in  the  chapter  on  evidence,  the  Lanti  L/^  *\ 
of  Eitidenc€y  and  the  title  Ewdence  in  the  feveral  Treatifes  on  the 
Pleas  of  the  Crown,  and  in  the  feveral  Abridgments  of  Law  ah4 
Equity.  As  to  the  book  intitled  the  Ueory  rf^wJenci,  \i  is  in<f 
eluded  in  the  Law  0/ Niji  Prius.  The  writings  of  the  civilians  on' 
evidence  arc  very  numerous ;  and  the  curious  reader  may  fee  an 
account  of  them  in  Bunder us^s  edition  of  the  BiUiotbica  Juris  feledn 
by  Strwvius.  Amongtt  the  moft  admired  of  their  pr6feffed  writers 
on  the  fubjed  are  MtnocbJus  d»  Prefumfticn^hM^t  Mafcardus  de  Pro* 
iationihtiSy  Everbardus  de  Tejkhus  et  fide  Inftrumentortunf  and  Fari-^ 
vacius  de  TejHbus^  Struvius's  Bibliotbeca  Juris  iVill  be  found  very 
ufeful  to  the  diligent  iludent,  by  introducing  him  to  a  knowledge 
pf  the  principal  books  on  the  law  pf  nature  an4  nations,  the  civi| 
fnd  caQon  law,  and  the  laws  of  moH  of  the  countries  in  Europe^ 
and  of  the  charadlcrs  of  the  feveral  writers,  ^t  is  to  be  wi(hed» 
that  we  had  a  Biili^sbeca  JwrU,  Anglscimi»  written  on  the  fame  cri« 
ticai  and  enlarged  plan.  Such  a  work  has  been  attemJ3te4  by  Mr. 
^atzeru  a  Qcrman  writer  who  has  lately  publiihed  at  Gfottingei^ 
a  book  entitled  Commentatio  Juris  Exotici  Hiftorico-LitUrarta  di 

Jure  Qo:nmum*4*^li<t.    But  though  N^n  Qatzert,  when  the  difad- 

'  •    -  V    ••-•••..  '  '  .    ^^-        yantago 
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vantage  of  hU  beii^  ft'iforeigiker  ia  coQfi4ewd,,  has  really  done  woa- 
idcrs;  yet  it  is  not  to  be.cQPceiyed».tlat  fuch  a  wprkc^n.ever  \fe 
executed  wkh  the  reqaifite  Judgment,  accuracy,  aqd  nicety,  up$il 
the  talk  is. undertaken  by  one  of  oor  own  Qomitry,  who  hath.be^n 
jPQgularly  trained  in  the  Andy  of  the  Engi(h  law,  and  is/^miliarly 
acquainted  wiUi  all. the  writers  on  our  Jaw$,  cp^t^Opn,  add 
hiilory. 

(a)  In  the  Second  Inflltute,  fir. Edward  Coke  .fe^s  to.  think»   [Note  32.I 
that  che.daufe  of  ujle  t^e  ipfo  was  firft  introduced  into  the  kuig,'s 
grants  in  the  tin)e  ^i  Richard  the^r^;.  but^Mr.  M^^xd^tes  |J)e 
ufe  of  it   much  earlier,  and  gives  an  inftance  in  the  reign  of 
Kichaid  the  firft.    See  .Svlafi.  77.  and  Mod.  Form.  Anglic.  Dif-  ^ 

.iercp.  32. 

(j)  The  cafes  in  3.XeQn..33..ao4  2.  Ro.  Abr,  $6.  pL  13. aye    fNotc  33.! 
€mitra.     That  in  Cro.  Eliz.  902.  and  917.  alfo  feems  cuntra  on  the    ^  ^^*' 

.  firft  reading ;  chough,  on  e^minatipn,  the  qiielfcion  appears  to.  have  '  " 

i>een  rather  on. the  manlier  pf  pleading  the  deed,  than  on  the  ope^ 
ration  of  it.  Butin  Car.  {l^p.  123.  thefe  is  a  cafe  of  the  21.  aivd 
Z2.  £liz.  in  .which  the  two  du^f  j.uiUces  ;ind  the  chief  baron,  certi- 
ted  to  the  chancellor,  th^it  a  leaTe  was  good  in  law,  though  the 

Jeilee  was  naioed  in  the  ^41^41^^. only;  a^d  the  cafe  in  AUen  41. 
is. alfo  with  lord  Coke. 

Ft    b  1         ^^^  '^^  ^*^'*'  ^*''  V^^^  ^  Henry  by  Pope  I,eo  X.  in  CQ^fe-    [Note  34.  J 
L/*  ^*J    .quencepfthe  king's  pgbUihiqg  his  book,. in  defence  of  the  ieyen 

facraments,  a^ainft  Martin  Luther,  and  dedicating  it  p  the  ppp9* 

ColL  EccL  Hid.  v.  iL  p.  1 1.  to  17. 

(5)  ThOQgh,  Hfsnry  the.  8th  and. Edward  the  6th  had  both  nfed    [Note  35.^ 
the  tide  of  king  of  Ireland,  yet  pope  Paul  the  4th,  diiiei^bling  no- 
tice of  it,  conferred  the  fame  title  as  a  mw  oue  upon  Philip  and 
Mary,  in  order  cbat  the.  world  might  deem  their  u(e  pf  the  title 
merely  the  effed  of  his  power.    UeyL  UilL  Refomu  (^^^  70. 


[8,  a.] 


(i)  Jf -theyW^^  in  this  cafe  is  to  be  fuppofed  a  wUural-horH    [No-e  36.) 
:  fiibje^  at  .the  birth  of  the  iifue,  the  child  would  now  be  alfo  ^ma-  '   ^  '* 

tmral'hom  fulled  by  force  of  the  7.  Ann.  c.  5.  and  4.  Geo.  2.  c  21. 
.  But  the  children  of  perfons  attainted  of,  oc  liable  to  the  penalties  of 
tti^on,  pr  in,  the  fervice  of  a  foreign  .ftate  in  enmity  with  Greats 
» Britain^  are  excepted  firom  the  benefit  of  this  provifion.     See  the 
2$.  £d^  3^  ih  2.  whiph  declares,  that  at  jcoromon  law,  the  children 
ot  the  king,  wjier^ver  .bom,  pay  inherit.   .The.  fame.ftatute  enables 
diildren  bom  abroad  to  inherit,  if  at  their  birth  hotb  their  parents 
aap  within  the  king's  allegiance,  and  their  mothers  pafs  the  fea 
with  the  licence  of  their  hufbands.    Amon^  the  MSS.  in  Lin- 
,c9l|iVinn  Jii>rary,.. there  b.  a  .very  .leanieddvtlogue  between  two- 
ferjeants  on  the  25.  £.  3.    See  lib.,  no.  .80.    See  alfi)  ppft*  iz8.  b, 
129.  and  Cro.  Cha.  6oi* 

<       •  •  •» 

^2}  In  the  cafe  of  Collingwood  and  Pace,  the  court  denied  tlijs    [Note  3f .} 

topeUw;  and  held,  that  the  fons  of  aliens  wejre  inhcriubleto 

;Cach,9thcr.    Sec  in  i  .Sid.  193.  and  i.  Ventr.  413.  the  vpry 

'fJ^borate  fpeech  by  lord  chief  jullice  Hale,  on  giving  the  judgment 

of  t^e  court.    Alio  now  by  the  11.  and  I2«  W.  3-  c.  6.  natural- 
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born  fnbjeAs  may  derive  a  title  by  defisent  throngh  their  parents^ 
thoufi;fa  aliens;  bat  the  35.  Geo.  2.  c.  40.  confines  the  benefit  of 
the  tormer  ftatnte  to  fnch  heirs  as  ihall  be  living  and  capable  of 
taking  at  the  death  of  the  perfon  laft  dying  feifed,  nnlefs  fach  heirs 
happen  to  be  daughters^  and  there  is  afterwards  a  fon  or  another 
daughter,  for  which  cafes  the  ftatitte  makes  a  fpecial  provifion. 

[Note  38.]  ( j)  The  priticiple»  on  which  it  has  been  adjudged  that  the  chil- 
dren ofan  alien  may  be  heirs  as  between  themfelves,  though  not  to 
their  iather»  fe^ms  to  reach  the  cafe  of  children  born  a^r  thrfr 
fitther's  attainder.    See  the  cafes  cited  in  n.  2.  fnpra. 

[Note  j^.  j  (7)  Brooke  queftions  this  doctrine;  from  which  it  feeras  as  if  he 
thou^t  it  reafbnable,  that  the  circumilance  of  the  cafe,  inftead  of 
the  choice  of  the  iiTue,  ihoald  determine  who  is  the  &ther.  Seo 
Bro.  Abr.  Baftu^,  pL  xBr  and  Palm.  10. 

[Note  40»]  (8)  See  1 1.  and  12.  W.  3.  c.  4.  which  difables  perfens  educated 
in  the  popiih  religion*  or  profefiing  it,  from  inheriting*  but  in  reipeCfc 
of  themfelves  only*  if  they  do  not  conform  within  6  months  after  the 
age  of  18;  and  provides,  that  till  they  do  conform,  their  proteflant 
next  of  kin  (hall  enjoy.  By  the  fame  ftatote  papifts  are  difabled 
ffom  taking  lands  by  furcbaftf  which  ihould  have  been  mentioned 
before.  For  cafes  on  the  conilradtion  of  this  llatute*  fee  i  Stra. 
267.     2.  P.  Wms.  3.  6.  and  132.     3.  P.  Wms.  46.     i-  Atk.  526. 

'  .  •  528.   2.  Atk.  2x0.    3  Atk.  155.  457.    2.  Vef;398.    1.  Wilf.  p^    ' 

1.  p.  176.  Rep.  Cai.B.  R.  temp.  Hardw.  149.  Caf.  B.  R.  temp, 
•Hardw.^i.  and  Vin*  Abr.  Devije,  I.  7.  pi.  4.  and  5. 

{Note  41.1  ( 10)  It  is  (aid*  that  though  the  party  has  only  a  term  of  years, 
fiill  fttch  things  will  go  as  acccflary  to  the  land*  See  Wentw.  Off- 
Ex.  ed.  1676.  c.  5.  p.  75. 

••  • 

[Note  42.1         (0  ^^^  ^^.  ^Qch  a  cafe  the  manner  of  proceeding  on  the  writ  [*  g     l>  *1 
i/r  *ufmtrt  mfiicienJo  is  not  the  fame*  as  where  the  party  remains  a  V    *       *  J 
widow,     in  the  cafe  in  Cro.  Jam.  685.  the  wife  was  married  to  a 
fecond  hufbalid,  when  the  writ  Ji  ^tmtn  h/piaen^owzs  fued.  There- 
fore, inftead  of  ordering  her  into  the  (herifPs  cuflody*  and  to  be 
kept  by  him  till  delivered  of  the  child,  as  the  pra6lice  is  if  the 
party  is  a  widow,  the  court  permitted  the  wife  to  remain  with 
'her  hufband*  on  his  entering  into  a  recognizance,  that  (he  flioiild  . 
not  remove  from  the  houfe  they  then  inhabited*  and  that  fome  of 
.  the  women  returned  by  the  (herif  ihould  fee  her  every  day«  and 
that  three  Or  more  of  them  ihould  be  prefent  at  her  delivery. 

(•Note  43.1  '  (^)  '^^^^  ^'  '  reaToii*  why  the  a^ko/  heir  fhould  i'ove  his  writ 
notwithftanding  the  wife's  n^arrying  a  fecond  huihand*  but  is 
foreign  to  the  htir  0ppmr£utU  wot  baling  the  writ;  and  therefore  I 
prefame  ha$  be«n  pkced  here  by  miftake. 

f  Note  /lL\  ^3^  ^^*  further  on  the  writ  di  'ventre im/huiemdo  Aiicough's  Caf^ 

1*^  .  .  4t-J      ^of^  jp,^  ^  j^  P.  Wms.  591.  in  which  the  lord  cha.  Rmg*  on  a 

petition*  granted  the  writ*  though  the  perfons  applying  were  otkfy 

tenants  in  tail»  jUid  note  the  fpecial  manner  in  which  he  ordered 

tk« 
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the  writ  to  ifliie*  tui  what  he  Cud  su  to  the  exeeodoa  of  it.  ia 
Mofeley's  report,  a  cafe  of  per/wai  eftate  is  cited»  in  which  the  then 
mafter  of  the  Rolls,  io  conformity  to  the  reafon  of  the  common  law* 
direded  that  the  mafker  Qiottld  appoint  two  matrons  to  iniped  a 
woman.  Some  perhaps  may  think  this  a  great  ftretch  of  power, 
I  cannot  conclude  thu  note,  without  fug^ettuig  the  necefllty  of  an 
ad  of  parliament  to  regulate  the  proce«isngs  on  the  writ  4^  *vnan 
imffieUmd§^  If  the  writ  was  to  be  ftridUy  executed,  it  would  be  an 
mfiirahk  grutHUUi.  On  the  other  hand,  if  our  couru  of  jnftice 
ihoold,  without  authority  from  the  legiflature,  change  the  eftabiiihed 
form  Ibr  the  fake  of  ioftening  its  rigour,  it  would  be  a  dtmgenM 
fncednti,  and  fomcthing  very  like  the  cxerciic  of  a  difpen^ng 
power. 

(4)  According  to  many  authorides»  heir  may  be  mmin  ivlbc  [Note  45.] 
froum^  as  well  in  a  deed  as  a  will,  and  operate  in  both  in  the  £une 
manner  as  i6f/ri  in  the  ^/MTtf/ number.  See  a.  Ro.  Abr.  253.  See 
alfo  1.  Ro.  Abr.  852.  K.  pi.  1,  a.  Godb.  155.  T.  Jo.  111.  Cro. 
Elia.  313.  Robiof.  Gavelk.  95,  94.  Burr.  4.  part  v.  1.  p.  ^%,  Sc 
Vin.  Abr.  Dtw/e,  U.  a.  pL  13.  &  Ftanht  H« 

(7)  But  a  fee  will  pafs  to  a  corporation  aggngau  without  the    [Note  46.] 
woidySrrr^iri,  and  fometimes  to  a  corporation  /ok.    £ee  poft.  94. 
b.  and  Vin.  Abr.  Eftate,  L. 

[0.  a.  1     (')  '^^  leafbn  is,  becanfe  a  chantry  pried  wu  a  corporation  '[Note  47»1 
^*     *  ^ ^9  which  regularly  could  not  take  in  fucceiBon  chattels  real  or  '  ^ 

^erjbnaft  vafffeffiM  or  aSUn,  though  a  corporation  aggregate  may. 
Ace.  poft.  46.  \^  4.  Co.  65.  Hob.  64.  fi  ut  by  cmftom,  iomechsK* 
tels  will  eo  in  fucceffion  to  zfiU  corporation,  as  in  London,  whene 
the  chamberlain  is  a  fpecial  corporation  for  taking  bonds,  whidi  ' 
has  been  frequently  adjudged  a  good  cuilom.  Cro.  £Uz.  464* 
682.  4.  Co.  $4.  b.  Alfo  in  fon^e  inftances,  particularly  of  chat- 
tels in  aSim,  the  l;^v  is  the  fame  nvitbout  a  cuftom.  See  i .  Ro.  Abr. 
515;  pi.  3.  5.  and.  Vin.  Abr*  Cerfcratioa,  L.  As  to  the  king's 
talung  the  ancient  jeweb  of  the  crown,  which  are  a  kind  of  £eir 
ieemsp  it  is  not  to  be  confidered  as  an  in  (lance  of  aJoU  corporation's 
taking  chattels  in  fucceffion,  but  nither  as  one  of  a  perfonal  chattel's 
liefcending  ^ke  a  tlung  of  inheriunce.    See  poft*  1 S.  b. 

(2)  But  in  this  cafe,  the  children  muil  be  und^rftood  to  be    [Note  4S.] 
parties  to  the  grant;  for  it  is  faid,  that  otherwife  they  can  only 

cake,  where  the  liifiitatipn  ^  tp  them  by  way  of  remainder.    Cro. 
£liz.  to. 

r 

(3)  Ace.  Cro.  EliZf  ij^i.  334.    Qw.  1J2.    Lord  C.  J.  Hale    [Notei49.) 
>uids,  that  the  father  takei  the  lubJe  fee  fimpU.^-^UdX.  MSS.     But  if 

.  tiie  limitation  to  the  children  be  a  remainder,  then  the  children 
l>om  after  may  take.  See  Wild's  cafe,  6.  Co.  18.  b.  where  will  be 
found  feveral  other  diminutions  on  this  fubjeA.  See  further  i.  Ro. 
JRep.  254.  See  alfo  Vin.  Abr.  Den/ifit  Y.  a.  I  am  the  more  fre- 
quent in  my  reference  to  xpr.  Vincr's  Abridgment,  becaufe  it  tends 
to  facilitate  the  nfe  of  that  inunenfe  body  of  law  ^d  equity;  which, 
aotwitihftanding  all  iu  defe£b  and  inaccuracies,  molt  l>e  allowed 
to  be  a  ncceflary  part  of  every  lawyer's  library,    jc  is  indeed  a 

moSt 
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rfliod'Afefol  oooiiriiatson,  add^wottld  Kavetbceiiiiifinitolyniore' ib.  If 

rtke  wthor  had  btcnle^  iin«i]ar<aiid  more  nice  kr  his  ammgemcBt 

.•nd  method,  ^and  nore'ftiidioas  in  avoiding  •  repetitions.    Thefe 

t&uhs,iin  great- neafore,  pvoceeded  irom  the  aothor'5  error  «f 

jnd^enttn  attefflpting-to  engraft 'his  •own  very  ezteniive  'Abiidg- 

-snent^on  tiiat  of  mr^ferjeant' Roller  whoTe  work,  tbouj^h  moft  ex- 

%ceUei)t  in  its  idnd,  and  in  point  of  method,  fucxinfbieis,  legal  pre- 

'  cifion^and  many  other  refpe^,  fit  to  bepropofed  as  an  exampie  for 

other  abridgments  of  law,,  was « by  no  means  calcnWited  for  the  ex- 

eeffive  enlargement  from  2  vols,  to  23  vols,  in  folio.    It  is  not  to 

•  be -wondered  at,  that  an  incorporation  of  works  fow^idely  difierenc 
.  ixi' froUpfiam  at*  wella»4BrM»/iM,(hoold  prodnceowchconfuiion  and 

ditorder  in  the  tffe^.    Mr.  Viner's  labours  would  probably  have 
advanced  his  reputation  z$  a  compiler  much  higher,  if  he  had  not 
-Ittiempied  an  nnion  fo  wtnatofaL 

[Note  ^o.]       '.(2)  The  reafonisi^beoaufethedevHee  is  to  pay  the  money  at  Tq^  b«] 

•  all  events,  and  he  may  die  ^before*  he  repays  hinrifelf  out  of^  the  "^ 
-cftate;  imwhieh  oa&,' he* would  be  a  kfer  by  the  devife^  if  he  was 

not  to  have  a  fee.    fiut  if  tho  will<dii«<t^  the  payment  to^be  out 
of  the  profits  of  the  land,  then  the  devifee  cannot  lofe  by  the  will, 
and  therefofoonlyj^eftate  for  Kfe  pafTes.    Cro.  Cha.  t^y.^    MofI 
.«f  the.  cafes  Mlative  to*this'point  are  abridged  or  referred  to  la' 
Vin.  Abr.  Devifi,  S.  a* 

'(Note  5  r^]        (7)  "Ace.  pef(.94.b.    But  according  to  feme  authorities  it  ie 

•  otherwifeyif  only  die- head  of  the  corporation  is  capable,  and  the 

•  body  is  dekd  in  law,  as  in  the  cafe  of  an  abbot  and  convent.    Pod. 
94.  b.  See,howeveri  contra  i.  Ro.  Abr.  832. pi.  |. 

[Note  52.]  J  (3)  Here  AnW  being  a  word  of  limitation,  none  can  take  onder  T  iq^  ^  1 
'  it  but  hyi/e/cetit;  and  the  land,  being ^oo^iW,  the  defcent  is  to  ^  *  *J 
*tdl  -the  fon5,'who  are  as  much  heirs  to frcb  land,  as  the  eldcft  fbn  is 
heir  to  land  defeending  according  to  the  common  law.  The 
Cttflom  ofgavtikind  extends  to  efiatestail;  and  fo  irreiiltible*  is  the 
cnilomary  defcent  both  of  g€euelkiud  and  horovgb  tnwUJh.  land, 
according  to  fome  authorities,  that  even  in  the  cale  of  eftates  tail, 
itc»nnot  be  changed  by  exprefs  words -dired^ing  a  de^ent^mry^Mi 
eur/ttm  commumrifgis,  Dy.  179;  b.  pi.  45.  See  Robinf.  GavelK, 
94.  Mr.  Robinfon's  book  on  Gtnfelkind  is  a  very  excellent  Anv* 
ireatifit  and  generally  comprehends  every  thing  rdative  to  hxa 
fubjed ;  but  in  this  part  of  it  he  is  rather  fhort  in  his  explanation; 

•  for  though  he  takes  uoticeof  the  onftem's  applyin^^  to  efiates  tail^ 
yet  he  neither  mentions  the  cafe  from  Dyer,  nor  hmts  whether  ex^ 
frefs  words  are  as  infufficient  to  exclude  the  cuflpm  ffom  eflates 
tailf  as  they  certainly  are  to  controul  the  defcent  of  eflates  in  fee. 
Pefhaps  the  author's  filence  mieht  proceed  from-his  doubts'on  thli; 
fubjed.  See  further  the  cafe  of  i{miftfj^  Dav.  31.3,^  36.  b.  lii 
that  cafe  it  was  refolved,  that  the  cuttomary  defcent  was  interrupted 
by  the  grant  of  an  efkte  tail;  but  then  the  judges  proceeded  on  a 
principle  quite  coniillent  with  the  general  dodrine  in  Dyer.  *  They 
held,  firfl,  that*  the  cuftom  of  taniftty  only  applied  to  lands,  going 
with  the  ehiefrj  or  feignmyj  from*  which  the  lands  in  queflion  had 
been  fevered  by  the  grant  of  the  eilate  uil;  and  fecondly,  that  the 
C^Aom  oiiantflry  ^^^noi  inherent  in  the  latul»  like  the  cnftomt  of . 

fa^elitM^ 
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gavelkind'  and  iorougk-^nglijbt  bat  merbly  fer/hal  t$  the  tUeft  amJ 
meft  vo^rtiy,  and  therefore  became  exdnguiihed  for  ever»  'when  the 
hod  was  conveyed  to  amtbtr  peHbn,  that  isy  the  heir  at  commoa 
Jaw. 

{  4)  Ace.  Rob.  GaYeHc  1 1 7»  1 1 8.  and  the  authorities  there  citeil.    (Note  jj.! 
The  reaibn  feeins  to  be,  that  though  ftit  fuhjeS  of  the  gift  is  «|j^  '  • 

iomary  land,  the  heir  at  common  Idw  is  prefamed  to  be  meant,  unleis 
words  ar  i  added  to  defcribe  the  cufttmary  heir,  fiut  \i  fuchfptcitl 
words  are  ufed,  the  prefumption  fails;  and  then  it  is  faid,  that 
thoagh  the  fiAjeS  of  the  gift  is  comm9n4trw  land,  yet  the  cuftunwy 
heir  fliall  be  preferred.  On  this  principle,  lord  ch.  Gowper,  in  a 
cafe  before  lum,  declared,  that  if  one,  having  hmraugb-wgiijb  'land 
and  alio  lands  at  common  law,  devifes  the  latter  to  his  heir  by  the 
cuftom  of  iefvatf^-rxr^i}^,  this  will  be  a  fdfHcient  defcriptibn  c^the 
youngeft  fon,  though  not  heir  at  common  law,  and  thoQgh  the  de* 
Tiie  is  not  of  the  d^omary,  bat'  of  the  common  law  land ;  and  that  a 
likedevife  to^tfvWif/Wheirs  would  entitle  all  the  fons.  aVem. 
732.  and  Prec.  in  Cii.  464.  But  fee  further  on* this  latter  fubje^, 
poU.  24.  b.  where  lord  Coke  writes,  that  to  take  hjpurtba/e  under 
a  limitation  to  the  heirs  female,  the  peribn  claiming  muft  be  both 
heir  ZTid  female.  See  alfo  the  note,  in  which  it  is  attempted  to 
joAify  lord  Coke  for  that  dodrine,  and  to  expbiin  the  qaalificatiais 
with  which  it  onght  to  be  underilood. 

[lO.  b.l      (1)  Tn  the  preceding  page,  lord  Coke  begins  his  comment  cm    [Note  54*] 
^  that  part  of  Littleton  which  defcribes  the  courie  %>idefcenf  by  the 

comnlon  law  of  England;  and  this  feems  to  be  a  proper  place  lor 
referring  the  ftudent  to  *  fome  valuable  writings  publiflied  iince 
lord  Coke's  time  on  the  fame  fubjefl.  See  Hal.  Hid.  C.  L.  t. 
11.  Wright's  Ten.  174.  Giib.  Ten.  2.  Dab-ymp.' Feud.  Prop. 
'  4th  ed.  c.  5.  p.  159.  and  Blackft.  Law  of  Defcents.  To  the  firft 
'  and  laft  of  thefe  books  it  is  that  we  principally  call  the  actentien 
of  the  (Indent;  thouVh  itmuftbe  confe£cd,  that  in  all  of  them,  the 
hiftory  of  the  law  is  fo  learnedly  and  critically  traced,'  and  the 
*ieadal  principles,  on  which  it  chiefly  depends,  are  fo  clearly  un« 
folded,  that  4  ft^bjeQ  in  itfelf  dry  and  abftrufe»  becomes*  not  oniy 
plain  and  intelligible,  but  even  agreeable  and  interefting.  -Mr.  R. 
kobin(bn*s  Difcourfe  cementing  the  Law  of  Inheritances  in  Feefimple 
is  another  treatife  on  the  fame  fabje£(,  which  fhonld  not  be  pafled 
over  without  notice.  Many  parts  of  it  are  ingeniouily  written : 
'  imt  unfortunately  the  author  has  chiefly  exerted  his  talents  in  in- 
venting a  new  kalendar  of  confanguinity,  the  explanation  of 
which  employs  a  very  confiderable  part  of  the  work;  and  by 
ijways  referring  to  this,  and  by  introducing  a  number  of  arbitrary 
terms,  which  are  only  intelligible  as  he  explains  thitm,  he  involves 
|sis  fubjed,  before  too^  much  cmbarraflfed  with  dimculties,  in  ftill 
greater  perplexity, 

-{t)  Harfur  hceving  a  fin  And  4  danghters,  *vtz.  4$  B,  C,  and^D,  C^fotC  55. J 
'^rvifes  to-  the  fon  in  tail,  remainder  to  i.  and  C,  for  life,  remainder 
jM-oximo  confanguinitatis  et  fanguinis  of  the  de*vtfor\  and  E after  17. 
jam,  hy  t<u)o  jufiices  againft  one,  the  remainder  n)efts  in  all  the  daugh-' 
iers  nvhen  the  Jon  dies  ^without  iffue*  But  afemvards,  Mich,  10.  yam, 
per  totam  curiam,  //  *vefts  in  the  eldeft  daughter  only,  and  not  in  all 
the  daughters  I   I.  becaufe  proximo;  2.  htcanfe  an  ixfrefs  eft  ate  is  /r- 
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miNd  to  two  of  the  dmiihtiru^^Periman  and  Pier^e^^'HtH.  MSS. 

'  See  S.  C.  in  Palm.  ii.  and  ^07.  2.  Ro,  Rep.  256.    firidgm.  i^ 

O.  Bendl.  loi.  ic6.— *Lord  chief  joftice  Hale  alfo  gives  a  note 

on  the  words,  preximus  do  fangusm  fuel  confimguinitate ;  in  whick» 

after  citing  from  RatclifFe's  cafe,  3.  Co.  40.  that  on  the  ftat.  2i« 

^^  .  H.  8.  the  Either  or  mother  fhall  be  preferred  in  admtnift ration  to 

the  Ton,  as  next  of  blood  before  the  brother,  he  adds,  Nota^  ruUd 
thai  in  admtniflration,  the  fiper  of  the  halfhUodJhaU  hi  frtf erred  m 
admiMtfiration  hrfore  the  fon  oftbefifier  of  the  whole  hlood;  hut  'when 
they  are  in  squali  gradu,  the  fifter  of  the  njohole  hlood  JhaU  he  fro* 

f erred  hefire  thefifter  of  the  h^ hlood,  M.  23.  Cha*  and  M*  1 650. 
Bn  R,  Brown's  caje.    Hal.  MSS,    See  farther  as  to  froxinmt  do 

fanguine  in  Dy.  333.  b, 

[Note  56.]  (1)  In  Ratdiffe's  cafe,  3.  Co.  40.  the  reafons  given  for  exclod-  [l  |  •  lUl 

ing  lineal  afcent  are,  firft^  that  fathers  and  mothers  are  not  of 
the  blood  of  their  children ;  fecondljt  that  the  excluiion  is  agreeable 
to  the  Jewifh  lavtr,  as  prefuibed  to  Mofes  by  God  hunwlf  1  and 
thirdly^  that  it  tends  to  avoid  that  confufion  and  diverfity  of  opi- 
nions in  the  cafe  of  defcents,  of  which  the  .allowance  of  lineal  af« 
^enfton  by  the  cMl  law  is  faid  to  be  the  occafion.  Lord  Cohe 
himfelf  controverts  the  firjl  of  thefe  reafons^  by  the  words  of 
^  Littleton  in  the  Sed)on  here  commented  upon,  and  hy  the  cafe  qf 
admlniftration,  in  which  the  &ther  or  mother  is  preferred  a$ 
neareft  of  hlood  to  their  children,  and  alfo  by  the  cafe  of  a  re* 
mainder  to  the  (bn's  ne'artfl  of  hlood ^  under  which  defcription  the'  -    ^ 

fether  is  entitled  to  take  by  purchaie.  But  as  to  the  two  other 
reafonSf  lord  Coke  rather  appears  to  adopt  them.  However,  neither 
of  them  feems  fatisfa^lory.  The  inference  from  God's  precept  to 
Mofes  is  unwarranted,  unlefs  it  can  be  fhewn,  that  it  was  promul- 
gated as  a  bwfor  mankind  in  general^  inftead  of  being,  like  nviny 
other  parts  of  the  Mofaical  law,  a  rule  for  the  dire£^ion  of  the  Jewish 
nation  only,  fiefides,  by  the  Jewifh  law,  the  father  did  fucceed  to 
the  fon  in  exclufion  of  his  brothers,  unlefs  one  of  them  married 
the  widow  of  the  deceafed,  and  raifed  up  feed  to  him.  See  Blackft. 
Law  Trads,  v.  i.  p.  182.  8vo  ed.  and  Seld.  de  Succef.  Ebraeor. 
c.  12.  there  cited.  The  argument  from  the  fuppofed  confufion 
and  uncertainty^  which  might  arife,  if  lineal  afcent  fhould  be 
permitted,  is  not  lefs  liable  to  objeflion;  becaufe  lineal  afceui 
might  be  governed  by  the  fame  rules  as  lineal  defcent ;  and  wh^t 
is  the  difference  between  the  two,  that  fhould  create  more  coq- 
fufion  and  unceruinty  in  the  one  cafe  than  in  the  other  ? .  Our 
modern  writers  account  for  our  law's  difkllowance  of  lineal  afcent 
in  a  very  different  way ;  and  according  to  them*  it  in  a  great 
'  meafure  originated  from  the  nature  of  ancient  feudal  grants, 
which,  like  eflates  taile,  being  confined  to  the  firfl  feudatory  and 
his  defcendants,  neccfTarily  excluded  his  father  and  mother,  and 
all  paramount  them  and  alfo  his  collateral  relations.  How  this 
rule  in  praQice  became  extended  fb  as  to  exclude  lineal  afcerit 
i  univer/allyt  without  confining  it  to  the  cafes  to  which  the  feudal 
reafon  for  the  rule  is  applicable,  and  yet  at  the  fame  time  is  fo  con- 
flrued,  as  to  let  in  all  collateral  relations,  and  even  the  father 
htmfelf  collaterally,  and  by  th&  medium  of  others,  is  not  now  ytry 
eafy  to  explain,  though  this  has  been  attempted.  See  Wright's 
Ten.  180.  and  Blackfl.  Law  Trads,  v.  i.  p.  183.  8vo  ed.  See 
alfo  a  learned  note  on  the  fubjed  in  Littleton  ayec  Oh/er*vat,  par 
'  ^  M.  Houard^ 
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M,  HouarJ,    This  edition  of  Littleton  is  in  1  vol.  410.  and  was 
publiftied  at  Rouen  ia  1 766. 

(2)  See  Tab,  5.  1,  de  fncceffsone  ab  inteftato^  bat  ricithcr  in  this,  [NotC  57.} 
nor  in  any  other  part  of  the  1 2  Tables,  do  I  fee  any  thing  to 
exclude  lineal  afcent;  and  as  I  have  not  met  with  any  book  on 
the  Roman  law  in  which  fuch  an  excluiion  is  mentioned,  I  con- 
clude, that  lord  Coke  is  miftaken  in  his  idea  of  our  laws  conforming 
td  the  law  of  the  12  Tables.  The  mother  was  indeed  excluded ; 
but  it  was  not  becaufe  the  law  of  the  1 2  Tables  did  not  permit  lineal 
ajientt  but  on  account  of  her  fex,  that  law  preferring  the  agnatic 
or  thofe  related  through  males*  and  excluding  the  cognaii^  6t  thofe  . 
related  through  females.    See  Inft.  3.     3.  Princ 

[ll«b.1         (3)  GranJfather^  father,  and  fin ;  grandfather  dies ;  fath&  is  bound  [Note  5  8-1 
in  an  obligation  or  luarranty,  and  dies  before  entry*     Held,  thai  the 
fin  is  not  liable ,  becaufi  hejhall  make  himfelf  heir  to  the  grandfather^ 
24.  £.  3.     Hal.  MSS. 

(4)  Here  lord-Coke  is  filent  as  to  the  right  to  the  intermediate  [Note  59.] 
profits  from  the  death  of -the  father.  In  the  cafe  of  Baffet  and 
Bajet,  lord  ch.  Hardwicke  held,  that  a  pofthumous  fon,  claiming 
under  a  remainder  in  a  fettlement,  was,  by  conilrudlion  of  the* 
|o.  and  11.  W.  3.  c.  i6.  which  preferves  remainders  for  poflhn- 
mous  children,  where  no  eftate  is  limited  td  truilees,  for  that  pur- 
pofe,  intitled  to  the  mean  profits.  See  3.  Atk.  203.  But  in  the 
lame  cafe,  lord  Hardwicke  feems  to  have  taken  it  for  granted,  that 
on  a  defcent  the  mean  profits  belong  to  the  uncle;  for  he  di- 
ref^ed,  that  the  profits  of  the  eft  ate  defcended  fhould  be  accounted 
for  by  the  uncle,  only  from  the  birth  of  the  poft humous  (on.  See 
poll.  55.  b.  where  lord  Coke  puts  the  cafe  of  a  daughter's  being 
intitled  agair  \  a  pofthumous  brother  to  com  fowed -before  his 
birth;  which  feems  to  (hew,  that  lord  Coke  did  not  confider  the 
•  pollhumous  ciiild  as  intitled  to  any  mean  profits  on  a  defcent.  See 
'  alfo  Wilf.  Rep.  vol.  2.  p.  526.  where  lord  ch.  j.  De  Grey,  in  deli- 
livering  the  opinion  of  the  court  of  C.  P.  on  a  quellion  whether  a 
fcfihttmous  fon  was  a^ually  feifedy  denies  that  the  poilhumous  fon 
in  the  cafe  of  a  defcent,  can  be  intitled  to  any  profits  received 
before  his  birch*  and  cites  9*  H.  6.  25.  as  an  authority  in  point. 


(la.  a.] 


( I )  Qusere  of  this  eafe  of*warranty ;  for  though  the  lien  of  warranty  [Note  60.} 
defcends  from  him  ivho  makes  the  tvarranfy,  to  the  heir  at  common 
Jaw,  and  it  eannot  defend  to  the  fpecial  heir,  becaufe  it  is  a  thing 
in  grofs^  yet  the  benefit  of  a  ^warranty,  being  once  annexed  to 
iand^  Jball  go  in  di'vert  cafis  as  incident  to  the  land  to  the  fecial 
heir  or  affignee^  Thus  a  gift  of  borough-engliih,  nuith  a  ivan-anty, 
fiudl  go  to  the youugeft  fin  ivith  the  landm  Hal.  MSS.<— See  ace.  2« 
Ko*  Abr.  743.  where  it  is  faid,  that  the  father  may  vouch  on  fuch 
a  warranty  to  the  uncle.  In  Gilb.  Ten.  1 8.  there  is  a  reference  to 
lord  ch.  j.  Hale's  note  on  this  part  of  lord  Coke,  from  which  it 
appears  thai  lord  ch.  bar.  Gilbert  had  feen  lord  Hale^s  MSS.  notes. 

(3)  The  fon  makes  leafi  for  life^  and  dies\  the  uncle  releefis  to  the  [Note  61.I 
hffii  ftft  lif€  in  tail  om  €9ndiiioti,  4md  die$.    OgxrCf  nuhofinil  inter 
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firth£if99djfionirake^t:qfth,riyfrfiofi  in  fe^  Jkth  not  iejcmd  tv  th^ 
father  t   HaL  MSS. 

[Note  6s,]  (7)  But/omctiiDes  a  naa  cao  onty  have  immeiiiate  inheritable 

hlood  from  one  parent,  as  where  his  father  or  ^lOther  Is  an  alien  or 
fuerfoii  attainted;  and  this  it  feems  fuffices  to  enable  children  to 
inherit  from  the  parent,  who  confers  the  inheritable  blood,  2iti^  al(b 
to  ii^h^rtt  to  each  other*  See  ace  ante  &  a«  n.  a.  and  the  follow* 
liig  note  by  lord  Hale  on  lord  Coke's  next  paflage,  where  he  men* 
t^ons,  that  according  to  ancient  authors  the  liTue  of  an  attainted  fa- 
ther cannot  inherit  to  the  mother.  Tbisjeems  not  to  he  la-iv,  A 
fonaU  heretrix  takes  an  alien  to  hufband^  and  thej  have  ijfuc  :  the  iJUJiie 
^all  inherit  to  the  mother.  Pofi.,  Se^,  114.  andfoL  33.  fl.  for  dower 
of  wfe  heing  alien  or  attainted.  Hal.  MSS.'  To  the  fame  purpofe 
16  wiiac  follows,  being  a  note  on  fol.  8.  a.  ante,  where  lord  Coke 
aiiifrts  that  the  chiMren  of  an  alien  cannot  inherit  to  each  other, 
t^ipugh  he  allows  t'^At  ^1^  children  of  one  attainted,  if  born  before 
the  attainder,  may.  Quaere  of  this  \  for  it  feems  the  hloodofthe  w*- 
tber  fufficcs  to  make  them  inheritable  one  to  the  other,  and  this  *was  the 
principal  reafon  in  Hobby* s  cafe.  Hal.  MSS.  Alfo  lord  Hale,  in  ano- 
ther note  in  foL  8»  a.  ante,  abridges  the  cafe  o(  Bacon  and  Bacosn 
ffom  Cro.  Cha.  and  cites  Stefhens^s  cafe  in  the  dutcbjt  as  another 
cafe  of  rhe  fame  kind,  and  then  there  is  the  note  following,  fet 
note  that  hf  cannot  be  heir  to  his  mother,  becaufe  Jhe  is  am  alien.  Huf* 
band  denizen  takes  ivi/e  an  alien,  or  *wife  takes  hufiand  an.  alien,  and 
ti}tf  ha*ue  iffue.  It  feems  the  iffuefiall  inhetit  to  the  father  in  thefr/t 
effe,  to  the  mother  im  thefecostd.  Ergo  videtur,  that  if  alien  hath  i^iie 
by  denaun  fwofons^  one  Jon /ball  inherit  to  the  other, becaufe  the  mother 
4r  a  deifisun ;  and  Jo  in  the  cafe  of  aperfon  attainted^  hofuing  iffue  after 
eUta^nder ;  and  this  *was  one  of  the  reasons  ofHohbfs  cafi.  Hal.  MSS» 
This  dodrine  is  agreeable  to  lord  Hale's  argument  when  he  gave 
judgpient  in  Collingwood  ssA  Pace,  cited  ante  fo.  8.  a.  n.  2.  and  alfo 
foni^ms  the  obfer nation  hazar4ed  in  n.  5.  fol.  8.  a. 


[Note  63.]  .^  (2)  But  here  lord  Coke  muft  be  underflood  to  fpeak  of  two  dif-  [  1 2  •  b.l 
tind  conveyances  In  fee;  xhefrfi  pairing  the  ufc  as  well  as  the 
pcfleiTion  to  the  feofFee.  and  fo  completely  divcfling  the  feoffor  of 
all  intereft  in  the  land ;  and  ititfecond  reg ranting  the  eftate  to  him. 
For  if  in  the  firfl  feoffment,  the  ufe  had  been  exprefsly  limited  to 
the  feoffor  and  his  heirs,  or  if  there  was  no  declaration  of  ufes,  and 
the  feoffment  was  not  on  fuch  a  confideration  as  to  raife  an  ofe  in 
the  feoffee*  and  confequently  the  ufe  refulted  to  the  feoffor,  in  either 


cafe  he  is  in  of  his  ancient  ufe,  and  not  by  purchafe.  Adj.  ace  3* 
^ev.  406.  and  2.  S^.  59.  and  fep  ace.  poiL  13.  a.  and  22.  b. 
What  (hall  be  ^purchafe,  and  bre^k  the  defctnt%  fo  as  to  entitle  the 
^^f^rff a/ heir  to  a  preference  over  the  jna/fr»iz/ heir,  particularly  in 
the  cai'e  of  a  devife  to  the  heir,  the  ftudent  may  inform  himfelf  b/ 
the  authorities  cited  In  Vin.  Abr.  Hetr,  W.  1.2.  to  wliich  add  Bat- 
^y  and  TrevUiian  Mo.  278.  Hinde  and  Lyon  3.  Leon.  64.  70. 
linid  Dy.  124.  Haipfworth  and  t'retty  Cro.  Kiiz.  833. 919.  Browife 
*and  Taylor  Cro.  Cha.  38.  Clark  and  Smith  j.  Salk.  241.  and  i. 
Lutw.  793.  Smith  aiid  Trig  8.  Mod.  23.  and  i.  Stra.  487.  Rat- 
.^ffe*f  Ciife  1.  Stra.  267.  Martui  and  Strachan.i.Wilf.  Part  i. 
,^..j66.  %nd  Hurii  and  thcearl  of  V^inch^l^^  Bur.  4.  pt.  v.  2.  p, 

{79.  "In  this  lad  cafe,  a  Ifeme  covert'by  force  of  a  power  appointed 
/  wll  to  her  heir  in  fee«  but  charged  the  land  with  debts  and  le* 

gades^ 
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gicies ;  and  k  wa»  adjodgdi itt  B.  R.  that  the  heir  took  by  ifijt0it» 
and  that  the  appointment  had  no  other  operation  thanmakiB^  the 
eibte  fubjed  to  the  debts  and  legacies.  One  leadine  prinuple^ 
which  this  and  the  other  aBthoritics  feem  cleaiiy  to  eftabhfh  is,  that 
whenever  a  droi^  g^ives  to  the  heir  the  fame  t&axe  in  qyuiity  as  he 
would  hav<e  by  SefittUfhs  fiiall  take  by  the  Aif/#r,  which:^  the  titlo 
mod  £ivoured  by  the  law ;  and  that  merely  dunging  the  eftate  with 
dcbti  or  legacies  will  not  break  the  deicent.  This  is  only  one  ef 
the  many  ufeful  propofidons,  which  might  be  extraded  on  the  fub* 
jed  as  the  refult  of  the  long  lift  of  cafes  before  cited,  if  this  waa  the 
proper  place  for  a  difcaifion  fo  nice  and  difficult* 

a.]  .  {^jl)  The  better  reafcn  feems  to  be,  that  the  uTe  being  the  fame  [^o^«  ^4-1 
as  It  was  before  the  feoffment,  it  is  the  old  afe  which  continueii 
As  to  ah  ufe's  enfaing  the  n^ure  of  the  land,  fee  i.  Co.  127.  2. 
Co.  ^3.  and  fiac.  Read,  on  Stat.  Ufes,  8vo  ed.  50&.  in  which 
latter  book  the  author  controverts  the  ^gemrality  of  the  do£hrine» 
which  certainly  ought  to  be  underftood  with  many  reftriflions,  and 
coniidors  at  large  the  differences  between  u/es  and  the  Luul  itfelfv 
or  rather,  as  he  expreffes  himielf,  between  ixfes  and  cafes  of  pof* 
ieffion.  Lord  Bacon's  Reading  on  the  Statute  of  Ufes  is  a  ycty 
proibuod  treatife  on  the  fabje£l  fo  far  as  it  goes,  and  fiiews  that 
lie  had  the  cleared  conception  of  one  of  the  mod  abflrufe  parts  of 
our  law.  What  might  we  not  have  exped-ed  from  the  hands  of 
fnch  a  mafter,  if  his  vaff  mind  had  not  fo  embraced  within  its  com- 
|%fs  the  whcle  field  of  fcience,  as  very  much  to  detach  him  from 
profeffional  fbidies  ?  It  may  be  proper  to  obferve,  that  all  the 
editions  of  lord  Bacon's  Reading  on  Ufes  are  printed  with  fuch  ex- 
treme incorre£tnefs,  that  many  paiTagcs  are  rendered  almoft  unin- 
telHgible,  even  to  the  moft  attentive  reader.  A  work  fo  excellent 
defenres  a  better  edition. 

(3)  Nota^  it  *was  grant  wul  reUafi\  but  ratio  libri  iV,  becaufe  the    [Note  6c.l 
hfJbMul  'wat  mt  chargtd,  ixapt  during  the  covirtnre,  and  ly  uajon  of 

thtu  the  di/ebargi  doth  n9tixtind fartbir.    Hal.  MSS. 

(4)  7.  H.  6.  3.  hy  Cottefinere.     Ifiordtakn  tenant  to  wr/e,  and    [Note  66.1 
JUt  having  ijffket  nubieb  diee  *withoiU  iffye,  the  feigniery  it  renfinted^ 

and  the  tenmncy  j^all  go  H  the  beir  oftbepart  of  the  nMtber^  Hal. 
MSS. 

(j)  But  if  the  eUe/t  fon  fnrebetfis  land,  and  it  defiends  to  the    [Note  67.] 
ymmgi^Jwt  and  be  diet  nmtbout  beir  oftbepart  of  tbe  father,  it  flfdl 
dejcend  to  the  heir  on  the  part  of  the  mother  I  becauje  ibey  have  one  and 
ibefamt  mother.  Hal.  MSS. 

(7)  J.  i*ft<iffs  B.  anointed  oftreafin  Hthenfi  ofC,  the  kingjhall  [Note  6&] 
have  the  iand  diftbarged  of  the  ufe.  Hal.  MSS.  and  Pimb's  cafe, 
M.  27.  Bliz.  is  cited  from  Moore.  See  Mo.  196.  But  note,  that 
according  to  Moore,  J9.  at  the  time  of  conveyance  to  him,  had 
only  committed  treafon,  and  was  not  attainted  till  after  i  and  it  wat 
by  relation  to  the  time  of  committing  the  offence,  that  the  cafe  was 
oonftnied  to  be  the  fame  as  if  the  conveyance  had  been  to  a  perfon 
a&Bdly  attanted,    Th»  dofttine  'm  Pimb*a  cafe  foonds  pe^iliarlf 

harfli; 
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harihs  for  firft  tbe  legal  eftate  in  the  land  was  ^en  to  the  qaeeit 
by  a  cMjhruMin^e  rriWiM,and  then  (he  was  deemed  to  hold  the  land 
difchf  rged  of  the  ofe,  becaufe  the  king  cannot  be  a  truiEee  How* 
ever»  it  b  bat  jnftice  to  mention,  that  the  cafe  being  reprefented 
to  queen  Elizabeth^  ihe»  nnoh  to  her  honour*  grantra  the  land  to 
rtfimfufi  jj/i by  patent..  As  to  the  king's  holding  land  difcharged 
of  all  ttfes  and  tmfts  where  the  legal  efiate  vefts  in  him»  and  the 
fifaie  in  which  that  dodrine  is  to  be  nnderfhMxt*  fee  Vin.  Abr. 
V/a,  C.  where  moftof  the  authorities  on  the  fobje^  are  ihted  or 
referred  to. 

[N9te  69.}  (8)  Bta  If  the  forty  afftars  m  wn^peal,  and  the  plaintiff  countf^ 
and  the  difindaki  i$  ednvi^td  fy  nftn^B  «r  cMfeJjSoUt  it  is  all  oiit* 
Hal.  MSS. 

[Note  70.]  (1)  N$ta^  i/&ik  h  attaintid  fy  •utlofwry  sr  ewfifjiw  tfafdenjfi  \l%m  ^•\ 

nvhtcb  is  precedent  to  the  Jhffment  .ef  the  party  attainted^  the  feeffce 
may  faljify  the  attainder  Sy  trofuerfe  /«  thefekny  or  to  the  time  of  the 
felony*  But  if  be  be  attainted  by  <0€rdidt  it  feenut  that  be  eannot 
falfify  by  tran/erje  to  the  felewf  \  but  he  nuy  traver/e  the  time  of  the  , 
feionjft  for  that  is  not  material ;  for  if  he  be  gnilty  Mr  another  day^  tht 
jury  ought  to  find  htm  guslty.  Hal.  MSS.  wmch  cites  3.  IniL  zjo. 

[Note  71.1  (2)  ^i^'  tamen Mich,  20.  Jae,  C.  B.  Jobnfen  andMorrih  that  itpalt 

ejcbeat.  Hall.  MSS.  which  alfo  cites  tl.  £.  4. 1,  and  ai.  H.  7.  ^ 
See  further  on  this  fobjed,  Godb.  211.  and  Mo.  283.  which  are 
with  lord  Coke.  But  the  C2.{e  cf  Johnjon  and  Norway »  in  Winch. 
37.  which  feems  to  be  the  fame  as  that  cited  by  lord  Hale,  b 
againft  the  donor,  though  it  is  not  mentioned  in  Winch,  that  tho 
jt^ges  finally  decided  Sie  point  See  alfo  contra  brd  Coke,  the 
cafe  of  Southwell  and  Wade*  in  1.  Ro.  Ab^  81 6.  A.  pU  !•  and  S. 
C.  in  Poph.  91* 

[Note  '*2. 1  (3)  ^"^  '/^^  land pnrchajed  iy  the  middle  brother  was  hoUen  of 

*'  ^  '  ^     the  elder  brother^  who  /ucepts  homage  of  him^  the  land  Pall  defcend  ta . 

the  younger  brother  iy  13.  £•  i.  A'uvwry  235.    Hal.  MSS. 

[Note  73.]  (2)   See  in  Robinf.  Gavelk.  an  elaborate  diflertation  on  the  {  Ii|..  Sl« 

origin,  antiquity,  and  univeriality  of  partible  defcents.  The  author 
pu^ues  his  fubjed  amongft  the  Jews,  Greeks,  and  Romans,,  and 
afterwards  amongft  moft  of  the  'modem  nations  in  Europe,  and 
then  proceeds  to  enquire  into  the  Ibue  of  our  own  law  of  defceuu 
before  the  Conqueft.  See  page  20.  See  alfo  lord  Hale's  learued 
refearches  into  the  hifiory  of  the  law  of  defcenta  in  his  Hift.  of  the 
C.  L.  c.  II.  p.  2o6. 

n^^  74-1  ^  3 )  ^^^  exclnfion  of  the  half  blood  by  our  law  is  varioufly  ac* 

"  counted  for.    Sir  Martin  Wright  confiders  it  as  a  confequence  of 

the  rules  eftablifhed  for  reftriding  the  fucceifion  to  the  defcendanta 
of  the  fird  feudatory,  in  conformity  to  the  ftri£l  notion  of  feuds* 
See  Wright's  Ten.  1 84.  where  the  exclufton  of  lineal  afcent  is  ex- 
cufed  on  the  ikme  principle.  See  alfo  Blackft.  Law  Trads,  ▼.  I* 
i>.  213.  8to  ed.  where  the  feudal  reafon  is  explained  more  at 
large,  though  the  author  admits  that  the  praAice  goeamuch  fvr^ 
ther  than  the  principle  will  warrant.  Others  there  are>  who  infiil» 
ihat  the  true  reafon«  why  the  brothers  of  different  vettteri  cannot 

anhent 
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inherit  to  each  other,  is  the  avcrfion  our  Saxon  .anceilors  had  to 
iecond  marriages,  which  they  are  faid  to  have  deemed  at  bed  but 
a  permitted  fornication.  But  thb  unfavourable  idea  of  the  'vofu 
iterma  was  not  peculiar  to  the  Saxons,  or  an/  other  defendants  of 
the  ancient  Germans.     See  Tayl.  Elcm.  Civ.  L.  294. 

(5)  But  daughters  by  different  femes,  though  they  cannot  in-    [Note  75.! 
herit  to  each  other,  may  inherit  together  to  their  father,  becaufe 

the  descent  is  iTTimediate  from  the  lather.  See  R.  Robinf.  Dlfc. 
on  Inher.  ad  ed.  p.  37.  and  Bro.  Abr.  Defcent,  pi.  20.  and  1  Ro* 
Abr.  627. 

(6)  ^o  Brother  of  haJf-hlood  Jhatt  not  ba^e  error  on  fate  Itvied  hy  the    [Note  76.  J 
tlder  hrotber^  though^  if  there  had  not  been  fuch  fine^  the  land  'would 

defend  to  him.  Hal.  MSS.— Nota,  if  A.  pur  chafes  a  re^erfion  ix^ 
pe3ant  on  an  ef ate  for  life,  and  dies  nvithout  iffue^  regularly  his  hro-- 
^er  of  the  half  blood  Jhall  not  he  heir  tt>  hifn ;  becaufe  though  Vihen 
-there  is  a  me/nefeifn,  he  ought  to  make  himfelf  hsir  to  him  'who  is  laft 
4iBnally  Jeifed\  yet  *when  there  is  not  fucb  a  mefne  feifiut  he  ought  to 
muJke  bimfelfheir  to  Km  in  nvhom  it  firft  vefts  by  pur  chafe,  Tet  fee 
M'  I.  Car*  C  B.  Cro.no.  16.  Hodgekinfon  and  Wood.  A.  han}ing 
iffm  B.  a  fin  by  om  venter,  and  C.  \f  another^  devifes  to  B.  and  the 
heirs  male  of  bis  body,  remainder  to  the  heirs  male  of  the  body  of  the  de^ 
sfifor  and  to  the  heirs  male  of  their  bodies,  remainder  to  the  devifor*! 
right  heirs,  and  dies,     B,  dies  'without  ijfue.     Ruled,  that  C.  Jhall  take  , 

eu  heir  male  of  the  de^uifor,  becaufe  it  is  qaafi  an  entail  according  to 
Littleton,  feSi,  30.  But  itfeems,  that  tin  fee  Jhall  defeend  to  him,Jince 
it  is  a  njoiddsmife  of  the  fee  fimple,  and  dtdh  not  *vejl  by  pur  chafe  in 
the  eldrfjbn,  but  by  defcent.     Hal.  MSS, 

• 

ri4-  b,l         (4)  ^'  '^  remainder  nvas  in  the  elder  brother  to  give  or  forfeit*    [Note  77.1 

^  ^        -*     24.  £.  3.  30.  Hal.  MSS. 

{5)  See  Dy.  lo.  b.  11.  a.  Finch,  8vo.  ed.  21.  and  2.  And.  146.    [Note  78.J 
Note,  that  lord  Coke  mull  be  undcrllood  to  mean  ufes  before  the 
Hatute  for  transferring  nfes  into  poflefiion,  or  ufes  not  executed  by 
the  (btute ;  for  ufes  within  the  flatate  are  legal  eflates. 

(6)  So  of  a  copyhold  before  ud/nittance,  4.  Co,  22.  b.  Hal.  MSS.    [Note  79.J 
Sec  ace  Dy.  291.  b.     Finch«  8vo.  ed.  21. 

[fC*  a^l         (2)  Adj.  ace.  Mo.  12J.    But  k  is  faid  to  be  otheru-ife,  if  the    [Note  80.] 
leafe  is  of  a  copyhold,  unlofs  made  hy/urrender,     3.  Leon.  69.  and 
^Lcon.  38« 

(3)  rei  in  pleading,  it  Jhall  not  be/aid  {el&n  in  demefne.     Defends    [NgtC  8t.J 
emt  avows,  becaufe  I.  S.  'was  Jeifed  in  his  demefne  ff  fie  and  granted 

rent;  plaintiff  replies  t  that  a  long  time  before  the  faid  J.  S.  leafed  to  him 
Jor years.     It  is  not  a  plea  <without  traverfing  the  feiiin  in  demefne* 
r.  9.  Car.  B.  B.  fFeedon's  cafe.     Hal.  MSS. 

(4)  See  accordingly ,  though  the  lordfeifi  the  Und  in  Jhcagt  as  gyspr*    [Note  8s.J 
M  in  chivalry,    i|.  AJJ'.  6.     34.  AfJJ.   10.     See  12,   Elix.  Dy.  292. 

fi  as  to  eopyhdder  or  tenant  at  'wiU,  ^are  of  tenant  hy  Jujerance. 
HaL  MSS.-^In  Jenk.  242.  it  is  faid,  that  the  entry  of  a  devifee  for 
years  will  Oiake  zpoMtfifratris,    See  Vin.  Abr.  De/cent^'S^  pi.  34. 

(C)  Set 
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See  further  on  this  fubjedl  in  the  cafe  of  Newman  and  Newman, 
Wilf.  vol.  2.  p.  516. 

[Note  83.]     '    (5)  Nota,  M  24.  Car.  B.  R.  hetivten  Ames  and  Cooke,  ruled  that 
infucb  cafefeifin  of  rent  doth  not  «/Zil^  poffeffio  fi-atris.     Hal.  MSS.— 

Sjje  S.  C.  ace.  All.  .88 S.  p.  adjudged  gcc..Trin.Term.  1657.  be- 

twecn  Piper  and  Maflers,  MS.  Rep.  by  Glyn  J. 

FNotC  84-]  (7 )   ^0  it  is,  if  father  makes  leafe  for  life,  and  afterwards  recovers 

againft  him  hy  default,  and  diss,  and  the  eldeftfon  enters,  againft  ivbom 
the  lejjee  recovers  per  quod  ei  deforceat.  8.  JJf.  6.  Ifiuife  recovers 
dovjev^hy  erroj^eous  judgment  againft  the  ehUr  brother  and  dies,  thefifter 
fi  all  have  error ;  and  ifjhe  reverfes  the  judgment,  Jhejhall  bold  againft 
the  brother.  7.H,^.  4.  Son  barred  by  falfe  verd^a  in  mortd'aunceftori 
thejifter  fl>Jl  have  attaint  and  reverje  the  judgment  \  but  afternuards 
the  brother fljall  enter.     Kelvj.  119.^.     Hal.  MSS. 

[Note  85.]  ( I )  If  it  vtas  an  advoivfon  in  grofs.     Butfeifin  of  a  manner  is  good     [\  ^.  h. 

feiftn  ofadvo-wfon,  common,  ^c,  appendant  or  apgiirtenant. .    1 8.  ^.  6. 

24.    Hal.  MSS. 

• 

[Note  86.]  (3)  Accordingly  ad/ udged  in  parliament  H.  16.  Car.  Cro.  n.  4.  Lord 

Gray's  cafe,  which  -was  a  barony  by  writ ;  and  there  agreed,  that  vihere 
V   lord  Cray  being  baron  by  ivrit  is  created  Earl  of  Kent  to  him  and  his 
heirs  male  of  his  body,  and  he  has  ijue  tvjo  fons  bjfeveral  venfirs,  and 
the  eldeft  has  iffue  a  daughter,  the  barony  fl>all  go  to  the  daughter,  and 
the  earldom  to  the  younger  brother,  and  doth  not  dravi  the  barony  to  it. 
But  if  it  vjas  a  feudal  title  of  honour,  as  of  the  earldom  of  Arundel  or 
barony  of  Berclay,  there  poffeSio  Uzins  jfould  holdv^ell;  becaufe  the 
title  is  annexed  to  the  land.So  of  an  office  of  dignity,  and  ea  ratione     - 
the  office  of  high  chamberlain  of  England  defended  to   the  earl  of 
Linfey  of  the  whole  blood,  and  departed  from  the  line  male  of  the  earl  of 
Oxford \  and  adjudged  accordingly  in  parliament.     Hal.  MSS.— See 
lord  Gray's  cafe  at  large  in  Coll.  Proc.  on  claims  of  Bar.  105.  and 
the  cafe  about  the  office  of  lord  chamberlain,  in  fame  book,  175. 
knd  W.  Jo.  96. 

{Note  87.]        ,  (4)  Nota,  by  the  common  law,  the  king  is  a  corporation,  and  fur^ 
chafes  made  by  him  after  affumption  of  the  crown  veji  in  a  politic  capa* 
city.     Hence,  if  an  ufurper  purcbffes  lands,  and  the  right  heir  refumes 
the  crown,  he /hall  have  the  pur  chafes,  ct  c  converfo,  an  ujurper  fhall 
have  the  pur.hafes  made  by  a  rightful  king  fo  long  as  he  has  the  crozvn. 
So  it  happened  in  the  cafes  of  H.  \.  H.  5.  H.  6.  £.  4.  R*  3.  H,  7. 
But  nota,  punbafes  made  before  accejfion  of  the  crown,  or  defcents  from, 
collateral  anceftort  after  acctjion  of  the  crown,  veft  in  a  natural  capa^ 
city;  and  therefore  in  the  re- ademption  of  the  crown  by  Edward  4.  there 
was  afpecial  aa  to  give  to  the  king  all  the  pojfejjions  of  Hen.  6.     Btit 
Juch  lands  are  qualified  and  affeRed  differently  from  thofe  of  other  perfons. 
'  ^hey  wilfpafs  by  letters  patent  only,  and  without  livery ;  and  the  grants 
ofihcm  Jhall  not  be  avoided  by  nonage,  et  fimilitcr.     As  to  acquifitions 
.  by  couqueft  by  the  kinz  of  England,  they  are  innexed  to  his  crown  as  his 
pur  chafes  are,  as  Ireland,  Man,  Berwick,  Calais,  and  the  New  Planta^ 
tions,  the  ancient  territories  of  Normandy,  Aquittaine,  Anjou.     And  al/h 
'tnany  other  lands,  which  defended  in  England  from  collateral  anceftors, 
though  in  their  original  vefted  in  a  natural  capacity,  yet  partly  by  dt^ 
iai^r,partN'by  long  continuance  united  to  the  crown^  forth  by  occupa* 
6  ^'^*' 
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/M»,  *wire  in  fime  matmar  annexed  to  the  crown,  and  ivill  go  luiib  it. 
Tet  fee  Koi»  Pari.  13.  R.  2.  n.  32.  dux  Lancaftrbc  crcatus  dux 
Aqaitaniae  cum  mero  et  xniAo  impeiio  tenend«  dc  rege  ut  reee 
Franciac-i-Hal.  M5S. 

[16.  a. J         {})  ^o  '*'  "*  though  he  he  an  alien,  as  happened  in  the  cafe  of  king     [Note  88.] 
James.     The  reafon  is,  hecauje  the  king  is  a  corporation^     Hai.  MSS. 

.  (i)  See  tMs  fubjeft  very  folly  and  learnedly  confidered  in  the  [Note  89.] 
cafe  of  the  dutchy  of  Lane  after  y  Plowd.  4 1 2.  in  which  it  was  held  that 
a  leafe  of  dutchy  land  was  not  avoidable  by  reafon  of  the  nonage  of 
Edw.  6.  and  in  the  cafe  of  Willion  and  Berkley,  Plowd,  223.  in 
which  a  remainder  to  the  king  and  the  heirs  male  of  his  body  was 
held  to  be  an.eflate  tail  within  the  ftatute  de  donis,  in  the  fame  manner 
as  if  the  limitation  had  been  to  a  fubjed,  and  not  to  be  a  fee  fimpie 
ccmdicionai.     See  farther  7.  Mod.  78. 

ri6.  b.j  («)  Bttronhywrii  takes  grant  of  the  fame  hArony  hy  patint.  This  [Note  OoJ 
ditermims  his  barony  by  writ,  Other^MiJe  it  is,  if  the  barony  by  ivrit 
nf»eu  fufpended.  II.  Co.  Lord  Delaivare^s  cafe.  Hal.  MSS.»^6ut 
\he.4odrine  of  extinguiHiing  a  barony  by  writ  by  acceptance  of  a 
p^ent-barony  feems  quedionable ;  for  it  fuppofcs  a  right  to  fur- 
Isead^r^tke  barony  by  writ.  See  in  Show.  Parliam.  Caf.  i.  Lord 
forbeck's  cafe»  in  which  the  houfe  of  lords  adjudged,  that  the  dignity 
Vlf.a  yificpunt  could  not  be  farrendered  by  a  fine. 

(3)  This  dodrine  is  certainly  trire  with  refpe£l  to  baronies  by    [Note  91.) 
^m/;  becaufc,  as  Lord  Coke  obierves,  the  blood  of  the  peribn  fum- 

teoned  is  not  ennobled,  till  he  takes  his  feat  in  parliamenti.  But  the 
"wfe  of  nobility  by  letters  patent  is  different,  for  by  them  the  crea- 
tion is  perfef^and  the  blood  is  ennobled  without  iitting;  and  there- 
^re,  in.  lord  Banbury's  cafe,  the  court  of  king's  bench  held  that  a 
^erage  claimed  under  letters  patent  is  not  triable  by  the  record  of 
|MLclia»ent,  butmuft  be  queftioned  by  pleading  /vm  conceffit.  See 
the  King  and  Knollys,  i.  L.  Raym.  ia» 

(4)  Nbta,  as  to  precedence  ^f/oreigk  dukis,  iarls,  13 c.  it  differs  not,  f  Npt^  q^  % 
<iifomgb  they  have  not  HJoice  in  petrliament.  But  a  Scotch  or  irijh  earl  *"  ^  '* 
jfiemmamd  to  parliament  here  is  as  an  Englijb  earl,  as  the  earl  of  Angus  m 

3u  the  cafe  of  the  dutchefs  of  Suffolk.  Hal.  MS&^^See  further  as  to 
precedency  in  general,  4.  Init.  361.  and  Prynn  on  4.  In^  32)v 
'»Bd  ss  to  the  precedency  of  Irifh  peers*  fee  a  trad  by  the  late  earl 
t>f£gmoat. 

(f )  fiat  (n  fome  bddks  it  is  faid,  xhkx,  if  a  wOitiaA  fioUe  by  birth    r(f  gte  ot.) 
Queries  ODp  of  i^erior  nobUity,  (he  (hall  be  fly  led  by  the  dignity^ 
htx  iecond  haiband^    Diitdie&  of  SoffoUc's  .cafev  Ow.  %z.    See 
S.  C.  O.  Beadl.  37. 

(7)  It  has  been  fnppofed  that  a  man  may  be  noble  dvitng  At    [Note  04.] 
S&  of  aaether.    52.  ii  6.  29.  by  Daifby.  l         y-r 

(8)  Js  to  the  degree  ^f  baronet,  it  is  panel  ^the  nar^i  and  tierh-    [jjq^^  a^  i 
Jire  ca^as  ^geur^  /.  5.  or  /.  S,  knight^  t»bene  he  it  baronet,  cam$ttake  ^ 

d,  S.  iaroaet.  Noy.  n.  382.  Sir  Richard  Lu^e^s  cc^.  Tr.  10,  CfiA 
A  k,  Croin.  6,  jSir  tUttry  F trier's  ca(e»  TbiAi/sg  £4mnoi  creau 
•        .  •      {C  a)  ^dig^. 
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a  digmity  nvith  a  mefne  hetnuten  iaron  and  barenett,     9.  yac.  1 2.  Com 
n,  51.    Hal.  MSS.«ASee  Noy.  87.  Cro.  Gha.  371.  and  12.  Co.  8i. 

[Note  96.]  (1)  As  to  the  form  of  a  count  or  declaraiian^  and  all  othei*  parti-  \\n^  a.l 
culars  concerning  it,  fee  Com.  Dig.  Pleader  C.  The  whole  of  lord  *•  '  *  '^ 
chief  baron  Corny  ns*  work  b  Equally  reniarkable  for  its  great  va« 
riety  of  matter,  its  compendious  and  accurate  expreffidn,  and  the 
excellence  of  its  methodical  diftribation ;  bat  the  title  Pleader  feems 
to  have  been  the  author's  &vottrite  one,  and  that  In  which  he  prin- 
cipally exerted  himfelf. 

[Note  97.]  (t)  See  farther  on  the  inttqnity  and  dignity  of  ferjeants  at  law^ 
Blackil.  Com.  (th  ed.  v.  i.  p.  24.  and  v.  3.  p.  26.  and  the  books 
there  cited,  particularly  Fortefc.  De  Laud.  Leg.  Ang'.  c.  50* 
Spelm.  GloiT.  335.  Pref.  to  10.  Co.  2.  Inft.  214.  Dugd.  Orig. 
Jurid.  and  a  tradl  by  the  late  mr.  ferjeant  Wynn,  which  was  print- 
ed in  1765.  To  thefe  add  Waterh.  Comment,  on  Fortefc.  lx6, 
137.  and  547.  to  563.  where  the  author  is  fo  full  and  ex|)lanatory 
on  the  fame  fubjed,  that  what  he  has  collected  may  very  well  be 
deemed  a  treatife  upon  it.  Mr.  Waterhoufe,  though  a  very  prolix  at 
well  as  extravagant  writer,  one  who  too  frequently  exhaufts  himfelf, 
and  difguih  hb  readers,  by  tedious,  ufelels,  and  ill-timed  digref- 
lions,  appears  to  have  been  a  man  of  confiderable  learning;  and 
his  colledions,  relative  to  the  antiquities  of  oor  law,  may  fometimet 
be  reforted  to  with  great  advantage,  and  may  very  much  facilitate 
the  labours  of  more  judicious  and  able  enquirers. 

rNoteoS.I  ^3)  ^^^^  '^  din>er/tty  bettveen  count  and  flea  in  Jome  cafes.  In 
^  '"*  deit  for  rent  the  plaintiff  Jhall  county  thai  be  leafid  without  Jhrwing 
feifiu  orfiifin  in  demefne.  ii,H,  7.  26.  So  in  Formedon, €\uod  1.  S* 
dedit.  3.  £^3.  3S-  5.  £.  3.  16.  3-^.3.59.  I5if.  4.  17.  But 
in  counting  defent  in  nnrit  of  entry  ^  be  ougbt  to  fUadJejfin,  and  im 
pleading  a  gift  in  taih  be  ougbt  to  aUedge  feifin  in  demejne,  iS.  Hm 
6.  24.  15.  E.  4.  17.  Hal.  MSS.  See  further  on  pleading  feiiia 
in  demefne,  poft.  17.  b. 

{Note  99.]  (2)  And  yet  in  34.  H.6.  34.  one  pleads,  that  the  king  i^as  Tj,-^  Jjj 
feifed  in  hb  demefne  as  of  feeof  an  advowfonin  grofs.— See  alfo  L  /* 
26.  E.  3.  64.  b.  where  in  a  writ  of  right  of  advowlon  by  an  abbot 
againft  the  coantefs  of  Ormond,  the  plaiiitiff  counts,  that  one  R. 
wax  feifed  in  his  demefne  as  of  fee  and  right,  and  it  was  held  good. 
If  a  church  be  impropriate,  the  impropriator  nuy  plead  feiSn  in 
his  demefne  as  of  fee.     Plowd.  503. 

fNote  100.1        (3)  Ad'oonjofon  affets*  Recovery  in  valnefer  adnfovifinfindlbt  ttd. 

L  ^  for  every  mark  [the  church b  worth  by  the  year].  8.  £,  i.  Rteovity 

in  ^alue^  iK  HaL  MSS.  The  words  between  the  brackeu  arc 
added  from  Fitzh.  Abr.  As  to  an  advowfon's  being  aflets  and 
valuable,  fee  poft.  374.  b.  and  the  note  there  given  on  the  fubjed. 

TNote  toil       (4)  ^Jf'^  ^^  ballivi  parci  vel  hmidredi  mt  demfm^yet  thi  efpleea 
ti.^uwiwi.j  p^i^i^-j^   ^    g    j^^      8.  £.3.  55.     Coro^  not  deme/ne.     ly* 

£.  2.  Nnfer  obiit  1 2.  Titbit  wbetber  dem^fiu^  DJ.  85.  One  grants 
m  rent  charge^  the  grantee  brings  annuity^  and  deilaret  ofm  £rmnt  vir^^ 
tute  cujus  fait  feifitus  in  dominico  fao  ut  de  feodo.  By  fine  this  if 
eU^ing-to  have  it  as  a  rent  charge,  ^^E.  6.    Dy,  65.    Bat  rJea 

contra 
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contra  and  the  pleading  good  in  fuhftance*  M*  43,  44.  £//«•  B,  Rm 
Cafe  of  Dean  of  Rochefttr.  Noy  n.  162.  M.  il.  Car,  B.  R.  Cr0. 
«.  24.  Sprint  and  Hides,  2  Bulft.  148. '  Hat.  MSS.  The  Dean 
of  Rochcftcr's  cafe  is  in  Noy  37,  2.  And.  ic6.  &  Ow.  73^— A 
man  entitled  to  a  road  pleads  (eifin  of  it  in  dominicofuo  ut  defeodo  it 
injure.  3.  H.  6.  7.  In  noZ/'z/tf  habendo  efplees  aliedged*  and  yet 
the  count  for  the  villein  only  de  feodo  etjure,  39.  H.  6.  32.— Where 
a  re*oerfion  depends  on  an  eftate  for  years,  there  pleading  either 
feifm  in  demefne  as  of  fee»  or  feifin  as  of  fee,  will  be  good;  but  if 
the  reverfion  be  on  an  eflate  of  freehold,  only  feifin  in  demefne 
can  be  pleaded.  Plowd.  191.  a.  See  accord.  Dv.  101.  in  Qu]^« 
pepper's  cafe.  It  is  faid,  that  a  reverfion  or  remainaer  belonging  to 
the  king's  tenant  im  eapite  formerly  entitled  the  king  to  wardihip, 
thoQgh  the  ftatute  17.  £•  2.  di  prerogati'va  regis,  cap.  u  fpeaks  q^ 
lands  of  which  the  tenant  dies  feifed  in  dominico  fuo  ut  de  feodo* 
Stanf.  Prxrog.  8.  a.  Plowd.  ii.  $ee  further  as  to  pleading  feifin 
in  demefne,  ante  17.  a.  n.  3.  Stanf.  Prxrog.  8.  a.  14.  a.  Doc- 
trin.  Plac.  287.  k  Com.  Dig.  Pleader  C.  35. 

(5)  But  note  that  this  divcrfity  doth  not  hold  in  the  cafe  of  a    [Nbtc  102.] 
re^ry;  for  in  Holland's  cafe,  4.  Co.  75.  the  pleading  was  admt' 
dietaiem  reSerla,  whereas  it  (hould  have  been  ad  reStvriam  uudietatis% 
and  yet  it  was  taken  by  the  court  to  be  the  fame  in  effed, 

flS.^l        (^)  Accordingly  in  Smith's  cafe,  10  Co.  135.  b.  it  was  agreed,   [Note  103.! 

^  ^    that  fuare  impedit  prafentare  ad  medietatem  ecclefi^e^  (hall  only  be 

when  there  are  two  feveral  patrons  and  two  feveral  incumbents  of 
difiinfl  parts  of  the  fame  church;  but  in  that  cafe  the  court  implied 
as  much,  becaufe  the  count  alledged  a  feifin  de  ad'uocatione medietatis. 
In  Windfor's  cafe,  Cro.  £liz.  680.  where  the  count  was  of  the  ad^ 
vowfin  of  two  parts,  the  court  held  the  declaration  to  be  bad;  bat 
then  it  was,  becaufe  by  other  parts  of  the^leclaration  it  appeared^ 
that  the  church  was  entire,  and  that  there  was  but  one  incumbent, 
and  confequently  that  the  plaintiff's  title  was  to  t<wo  parts  of  tb$ 
adT}¥wfoHf  and  not  to  an  advo-uofon  of  fwo  parts, 

(4)  Sec  ace.  Cro.  £liz.5i9.    Hob.  323.  andW.  Jo.  6.— 7)&£    [Note  104.1 
lingjball  be  f aid  to  he  in,  in  point  of  re*uerter,  and  JbaU  avoid  leafes 
hj  tenant  in  tail,     Plo-wd,  552.  Tr,  2.  Car,  Rot.  730.  and  adjudged 
H,  3.  Car,  Hutt,  n,  and  Crook  n,  i^,Jir  Thomas  Holt*s  cafe.     A,  tenant 
for  life,  rewuUsidir  to  B,  bisfon  and  heir  apparent  in  tail,  remainder  to 
A.^s  right  heirs.     A,  grants  rent  charge  to  C.  and  his  hejn.  A,  and 
B,  Uyyfini  to  the  ufe  of  A%  and  his  heirs.  A,  infeoffs  D,  and  dies  hav- 
ing iffu€  B.;  and  ruled,  that  D,Jball  hold  charged,  for  hy  the  fine  h$ 
has  a  fee  conjolidated  in  him',  *which  quaere.     For  M,   10.  JacB,  R, 
Buljtr,  ».  35.  in  Errington*s  cafe.     A,  and  B,  his  twtfe  tenants  in  tail 
Jpecial,  remainder  to  the   right  heirs  of  A,  have  ijjue  a  fon  and  a 
daughter  \  the  fin  hy  indenture  makes  leaf e  for  ^o  years  to  commence 
*  after  the  mother's  death,  the  father  being  dead',  the  fon  dies  withquf 
(fie  ;  the  daughter  Uvies  a  fine  to  1,  S,  the  mother  dies ;  and  although 
this  leafe  is  partly  derived  out  ofthefeefimple,  and  hy  the  fine  I,  S.  had 
•<r  confolidased  fee,  yet,  becaufe  the  daughter  nuas  not  liable  to  the  leafe, 
ccnftquently  the  conufee  fbalt  not  be  licdfte  to  the  leafe  fo  long  as  the  tail 
^  eentinues.     Fid,  M,  6.  Jac,  B,  R,  n,  z%,  NedhamU  cafe.     Tenant 
'in  tail,  remainder  to  the  kingi  is  attainted  of  tre^on.     The  ting  jball 
*«flf  he  t\  in  point  of  remainder ^  but  as  long  as  the  tail  continues  Jhall  b€ 

(C3)  m 
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in  under  tencmt  in  tail,  and  fuhjeSi  U  his  chm-ges,  and  fi  it  differs  from 
Waljinghanf  s  caje,  'where  the  king  had 'the  re^e^Jien,  raradin^t 
ca/e.  HaL  MSS. — Sec  fir  Thomas  Holt*s  cafe  in  Hutt.  ^.  and 
Cro.  Cha«  103.  and  Errington's  cafe  in  3.  Bulllr.  4a.  As  tb 
l^edham's  cafe  and  Paradine's  cafe,  I  take  them  to  be  the  fame> 
and  the  reader  will  find  it  reported  by  the  name  of  Poole  atid 
Nedham,Yelv.  149. 

[Note  105.]        (i)   In  Plowd.  11.  ^zxinAtn  arguendo  fays,  that  one  may  have    flS*  b,J 
land  by  purchafe  three  ways,  by  bargain  or  gift  for  money,  by  gift 
without  any  rccompencc,  and  by  way  of  remainder, 

^Note  10^.]         (2)   The  eihhot  of  Fountains  of  the  order  of  Ciflercians  Before  the 
council  of  Later  an  makes  a  feoffment  y  and  the  land  efcheats  to  him  after 
the  council  of  LateraTU     it  Jeems^  that  he  Jhall  not  he  charged  txiitb 
tithes  t  becaufe  it  is  not  a  fur  chafe,     Qaaere,  M,  7.  Jac.  £.  R,  Dickfon 
and  Waller^  Hal.  MSS,     It  was  decreed  by  the  general  council  of 
Lateran  in  1215,  that  the  privilege  of  exemption  from  tythes,  en^ 
t         joyed  by  the  Ciftercians  and  other  religious  orders,  (hould  not.ex-« 
tend  to  lands  purchafed after  that  council,     Ne  cccafione  prtvtlegiorum 
Juorum  ecclifia:  ulterius  frargra^ventur,  decernimus,  ut  de  alicnis  terris  et 
a  modq  acquirendis,  ^c,  decimas  ferfohant,  t^c,  Gibf.  Cod.  i  ft  ed, 
?.  V.  p.  70^.  7QI .     This  explains  the  cale  cited  by  lord  HaIe.-*-An 
cfcheat  in  appearance  participates  of  the  nature  both  of  a  purchctft 
and  2,'defcent\  of  the  former,  becaufe  fome  aft  by  the  lord  is  r^-quifite 
to  perfe^  his  title,  and  the  actual  poQ'effion  of  the  land  cannot  be 
gamed  till  he  enters  or  brings  his  writ  of  efchcat;  of  the  latter,  be- 
caufe it  follows  the  nature  of  the  feignory,  and  is  inheritable  by  the 
fame  perfons.     Buty?r/^/y  (peaking  an  efcheat  is  a  title  neither  by 
jurchafc  nor  dcfcent.    I^  mould  be  confidered,  that  though  the 
ford  muft  do  (ovUt  aft  to  put  himfclf  into  the  aHual pojjejjion;  yet 
'bis //Vi^  to  take  poflefHon  commences  Immediately  on  the  want  of  a 
tenant,  and  this  title  is  veiled  in  h,im  without  waiting  for  his  own 
deed  or  agreement,  and  as  much  by  mere  a^  of  law  as  the  title  of 
an  heir  is  in  the  cafe  of  a  defcent;  and  therefore  both  titles  are 
equally  ej^cluded  from  being  purchafes.     On  the  other  hand,  efctiea^ 
is  not  a  title  by  detcent ;  for  the  lord  takes  in  his  capacity  ot  l»d 
pf  the  feignory  of  which  the  land  efchea^ed  was  holden,  s^id  not'  a» 
heir  or  by  right  of  btoqd.     Nor  is  it  any  objeftion  to  this  way^of 
confid^ring  the  title  by  efcheat,  that  the  land  efcheated  will  be  ii^£-. 
ri table  in  the  lord  as  land  by  purchafcj^  where  he  has  the  feignory  t>7 
defcent ;  for  the  reafou  of  this  is,  not  that  the  efcheat  is  either  i^ 
purchafe  or  defcent,  but  begaufe  the  efcheat  follows  the  ieighoryj, 
•from  which  the  right  to  it  is  derived,  as  an  accelTary  to  its  prin- 
cipal.    According  to  thi?  view  of  the  fubjeft,  inilcad  of  diftributii^ 
all  the  fever^l  titles  to  land  under  purchafe  and  defcent^  it  would  be 
'pore  accurate  to  fay,  that  the  title  to  land  is  either  by  purchaftt^ 
'to  which  the  aft  pr  iagrecment  of  the  party  is  effential,  or  by  mere 
^cl  oflanv,  and  under  the  latter  to  conftder  firll  defcent,  and  then 
efcheat,  and  fuch  other  titles  not  Being  by  defcent,  as  yet  like  then^ 
-^ccrne  by  mere  aft  of  law.     ^ee  on  this  iubjcft  Blackit.  Commenl.  . 
'pd.  5.  V.  2.  p.  241.  and  2(Qi. 

[^^\t  ipj.l       ^5)  ^ceac^.  12.  Co.  ^04,  ^hpre  it  is  ikid  that  aft^rwa^  t)^ 
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Jieir  of  the  perfon,  in  honour  of  whom  the  tomb  is  erc&ed,  (hall 
have  the  adion. 

(6)  Heir- looms  by  cuflom  cannot  be  alienated  by  dcvifi^    See  [Note  1 08.] 
poft.  185.  b.  and  I.  Vern.  273. 

(7)  However,  perfonal  property  may  be  devifed  or  limited  in  [Note  109.] 
/Iricl  fettlement  to  one  for  life,  with  remainder  to  fons  and  daugh- 
ters in  tail,  fo  as  to  be  tranfmifTible  like  heir-looms;  but  the  goojs 

will  be  the  ablbluce  property  of  the  firil  tenant  in  tail,  and  be  con- 
formable to  all  the  other  rules  concerning  executory  devifes,  and 
cannot  render  the  property  unalienable  longer  than  lives  in  being, 
and  21  years  after.  For  cafes  of  heir-looms  by  devi{e  and  fettle- 
ment, fe©-  Gower  and  Grofvenor,  Barnard.  Ch.  Rep.  54.  Wyth 
and  Blackman^  i.  Vef.  196.  Duke  of  Bridgewater  and  Kgerton, 
2.  Vef.  121.  Boon  and  Cornforth,  2  Vef.  277.  and  TrafFord  and 
TrafFord,  3.  Atk.  347.^Sce  further  on  the  fubjeft  of  heir- looms, 
Blackil.  Com.  5  th  ed.  v.  2.  p.  427.  and  Vin.  Abr.  Heir -loom, 

flO.  a*!        ^^^  Where  the  gift  was  fpecial  to  one  of  the  heirs  of  his  or  her  f^ote  Iio.l 
*•  ^*     J    body  by  a  particular  perfon,  the  courfe  of  defcent  was  in  fome  d^-  '^ 

^ree  changed  by  the  having  ifTue;  for  after  ifTue  had,  by  conftru£lion 
of  law  the  land  became  defcendible  to  all  the  heirs  of  the  donee^s 
body,  whether  they  were  the  donee's  iflue  by  the  perfon  narted  in 
the  gift,  or  by  any  other  perfon,  and  alio  liable  to  the  cuitefy  or 
dower  of  a  fecond  hufband  or  wife.  See  ace.  Pain's  cafe,  8  Co. 
35.  b,  and  Berkley's  cafe,  Plowd.  247.  and  tlie  next  note.  Lord 
Coke  infers,  that  this  was  the  common  law  from  that  part  of  the 
^atate  de  donis,  or  of  Wcftminfter  the  fecond,  which  enadls,  lYizxfrom 
thenctfprtb  neither  the  Jlcond  hulhand  nor  the  iflue  of  a  iecond  mar- 
riage ihall  have  any  thing  in  the  cafe  of  fuch  a  conilitional  gift, 
AVf  habeat  de  cater 0  fecundm  *vir  hujufmodi  mulieris  alii^ukd  in  tene^ 
mtntojic  data  per  Cunditiofum  poji  mortem  uxoris  fua  per  legem  Anglia^ 
nee  exitus  de  fecundo  'viro  et  multere  fuccejfionem  bareditariam.  That 
at  common  law  the  having  of  iflue  thus  enlarged  the  cqurfe  of  de- 
fcent, where  the  gift  was  of  an  exprefs  conditional  fee  to  a  man  and 
woman  and  the  heirs  of  their  two  bodies,  all  the  authorities  agree; 
But  it  IS  faid,  that  the  iflue  of  a  fecond  marriage  could  not  inherit 
where  the  gift  was  in  frank-mart  iage^  which  was  an  implied  condi- 
tional fee  to  thodonees  and  the  iflue  between  them ;  and  yet  at  the 
fame  time  we  are  told,  that  in  this  latter  cafe  the  ficond  hufband 
might  have  curtefy.  See  2.  Inft.  336.  It  will  be  difficult  to  give 
a  r^afon,  why  a  gift  to  hufband  and  wife  and  the  iflue  between 
ihein  (houfd  be  fo  diftinguiflied  from  a  gift  in  frank-marriage,  or 
why  the  hulband  fhould  have  curtefy,  where  the  iflue  by  him  could 
J10C  inherit.  See  the  next  note,  where  lord  Hale  feems  to  doubt  tliis 
dodrine. 

« 

(3)  Vs\f^  ^^  ^^  bujhand  and  ixjife  and  tbe  beirs  of  their  bodies,  tbe  [Note  HI.] 
.\ffue  cy  tie  fecond  marriage  inherits.  8,  Rep,  Paine^s  cafe,  it  feems^ 
that  a  gift  in  frank-marriage  goes  to  the  beirs  betiLcen  tbe  donees  only; 
but  a  gift  to  hufband  and  luifd  and  to  the  beirs  of  their  bodies,  goes 
to  tbe  heir  of  the  body  of  the  furiMuor  for  ivant  of  tffue  between  them. 
Vid.  tamcn  Plo-ivd.  Comment.  251.  Hal.  M:>S. — Lord  Hale  mull  be 
here  underllood  to  fpeak  of  gifts  at  comnicn  Uw.«*See  tlie  preced- 
'lifig  note. 

(C  4)  -  (4)  In 
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{Note  112.]  (4)  In  T.  Ro.  Abr.  841.  it  is  faid,  that  if  land  had  been  j^iven 
to  one  and  his  heirs  males  of  his  body,  and  afterwards  he  hadiflbea 
male  and  z,  female,  and  afterwards  the  male  died*  the  female  fhould 
have  inherited  the  land.  18.  E.  3.  46.  18.  AIT.  58.  are  cited  as 
aothorities  to  prove  this  to  have  been  the  common  law  in  refped  to 
fees  conditional.  Bat  lord  Coke's  dodrine  here  is  contra,  and  fer* 
jeart  Rolle  refers  to  it  as  being  fo;  and  in  refped  to  eftates  in  tail 
male  it  has  been  long  fettled,  that  a  female  cannot  inherit  by  con- 
veying her  defcent  through  a  male.    See  poft.  25.  a.  and  b. 

fNote  II^.I  (5)  ^^  Another  book  lord  Coke  fays,  that  ^iformedon  in  defeender 
lay  not  at  cvmmon  law*  See  2.  Inft.  33.  Bat  this  feeming  contra- 
di6Hon  may  perhaps  be  reconciled,  by  obferving,  that  in  the  latter 
book  lord  Coke  is  commenting  on  that  part  of  the  ilatute  de  donis, 
which  gives  a  formedon  in  defcender  notwithftanding  alienation  by 
the  donees,  where  the  gift  was  to  hufband  and  wife,  and  to  the  ifliie 
between  them,  or  in  frank-marriage.  In  fuch  a  cafe  the  alienation 
by  the  donees  certainly  bound  the  iffae  at  common  law,  and  con« 
fequently  before  the  flatute  they  could  not  have  a  fwrmedw  in  //- 
/cenderl  But  in  the  cafe  here  put -by  lord  Coke  the  wife  wly  waa 
the  donee^  and  her  alienation  was  merely  by  deed,  which  during 
coverture  was  infufficient  to  bind  either  her  or  her  iffue.  However, 
it  is  proper  to  mention,  that  according  to  fome  authorities  the  writ 
of  mortd^anceftor  was  the  proper  remedy  for  the  ifTue  at  common 
law,  and  that  the  only  cafe,  in  which  the  ifTue  coald  have  ^formedom 
in  defcender  before  the  flatute,  was,  where  by  reafon  of  fome  fpecial 
circomilances  he  could  not  have  an  aflife  of  mortd^anceftor.  To 
illailrate  this  the  following  cafe  has  been  given.  A  man  hath  iflbe 
a  fon  by  one  wife,  ihe  dies,  and  he  marries  again,  and  land  is  given 
to  him  and  his  fecond  wife  and  the  heirs  of  their  bodies,  and  they 
have  a  fcjif  and  afterwards  they  both  die,  and  then  a  llraneer  abates. 
Here  it  is  faid,  that  the  fon  by  the  fecond  wife  cculd  not  have 
mortd*anceflor,  becaufe  one  point  of  that  writ  is  to  enquire  who  is 
next  heir  to  the  f:tther,  and  the  fon  by  the  fird  wife  is  the  heir  to 
the  father;  and  therefore,  x}\:[\  fcrmcJcn  in  dcfeuder  lay  z\  common 
law  for  this  fpecial  cafe,  becaui'c  ochcrwifc  the  ion  by  the  fecond 
wife  would  have  been  without  remedy  for  the  freehold.  See 
Plowd.  239. 

[Note  t  Ii«  1       ^0  But  lord  Coke  in  another  book  fays,  that  though  fuch  alle-    f  I O,  b  1 

nation  bound  the  iffue,  yet  it  did  not  bar  the  king's  pombility  of  re-    *"    ^ 
verter,  as  it  would  that  of  common  perfons.     See  the  earl  of  Corn- 
wall's cafe  cited  poll.  370.  b.  and  in  Holt's  cafe«  9.  Co*  132.  b. 

[Note  115.]  (3)  But  in  Godbclt's  report  of  Franklin  and  Cooper,  it  is  faid 
to  have  been  refolved,  that  tenant  in  tail  might  Hand  feifed  to  an 
ufe  expreifed,  but  that  an  ufe  could  not  be  averred.  Lord  Bacon 
alfo  gives  it  as  his  opinion,  that  an  eftate  tail  may  he  to  ufes  finc§ 
the  ftatute  for  executing  ufes,  and  controverts  the  reafons  for  doubt* 
ing  it  before.  Bac.  Law  Trads,  8vo  ed.  347.  See  a  great  number 
of  authorities  on  this  fubjefl  in  Vin.  Abr.  Vfes  C« 

[Note  116.]        (1)  See  in  W.  Jo.  96.  and  Collins's  Claims  of  Bar.  183.  tnac-   T^q    «  1 
count  of  the  original  grant  and  intail  of  the  office  of  earl  marJbaU,    L^^*  *^*J 
by  Crew  cfiief  juRicc  in  hi3  argument  of  the  cafe  about  the  oilice  of 
great  chambirlain  of  England.     lu  this  laft  cafe  the  right  to  the 

great 
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great  chamberlain's  office  was  conteHed  between  an  heir  male  claim- 
ing under  an  intail  9.  £liz.  by  one  of  the  F'ere  family,  who  was  then 
feiied  of  the  ofEce  in  fee,  and  the  heir-general  claiming  under  the 
limitations  of  the  original  grant  from  the  crown.  Crew  chief  j«l^ 
tice  fpoke  in  the  houfe  of  lords  for  the  heir  male;  but  a  majority  of 
the  other  judges,  amongll  whom  was  Doderidge,  gave  their  opinion 
for  the  heir-general,  upon  the  principle,  that  this  high  office,  like  a 
title  of  honour,  was  inherent  in  the  blood  of  the  firft  grantee,  and 
incapable  of  alienation. 

(2)  But  if  the  tail  Be  horrid  hy  eoUaieral  ivarrantie,  detiwm  [Note  II 7. 1 
ewiil  lie  for  the  charters*    Hal.  MSS.— -See  9.  £.  4I  52.  b. 

(3)  There  are  mat^  titles  of  dignify  without  any  place,  Hal.  [I^ote  11 8.1 
WSS. — In  the  King  and  Knoll ys,  i.L.  Raym.  13.  lord  chief  juftice 

Holt  (ays,  that  naming  a  place  is  not  eflential  to  the  creation  of  » 
dignity,  and  mentions  the  earldom  of  Rivers  as  an  inftance.  But 
it  has  been  held,  that  if  the  king  grants  a  dignity  to  one  and  the 
heirs  male  of  his  body,  without  naming  any  place,  the  grantee  (hall 
have  a  fee  conditional,  and  not  an  eftate  tail,  as  he  would  have  if  a 
place  had  been  mentioned.  See  12.  Co.  81.  where  this  was  ad- 
judged in  the  cafe  of  a  baronet.  However,  though  dignities  and 
titles  of  honour  having  relation  to  fome  place  are  intailable  by  the 
crown  as  tenements  within  the  ftatute  de  donis,  yet  neither  the  do- 
nee nor  his  ifliie  can  bar  the  inuil,  by  fine,  recovery,  or  any  other 
means,  as  may  be  done  in  the  cafe  of  other  intailable  things.  See 
lord  Pttrbeck's  cafe.  Show.  Pari.  Caf.  i.  and  Collinses  Claims  of 
Bar.  293.  in  which  it  was  adjudged,  that  the  furrender  of  a  dig- 
nity to  the  crown  by  fine  was  void.— Note,  that  in  lord  Purbeck't 
caie  his  coonfel  diftinguifhed  between  ancient  honours,  as  being  feo- 
dary  and  officiary  and  having  relation  to  a  place,  from  modern  dig- 
nities, as  being  merely  titular  and  perfonal,  notwithftanding  the  for- 
mality of  naming  a  place  in  the  creation ;  and  from  thence  infer, 
that  the  latter  are  not  within  the  flatute  de  donis. 

(4)  See  the  cafe  of  the  earl  of  Suffbrd  and  Buckley,  2.  Vef.  170.  ^v  1 
in  which  lord  chief  jullice  Hardwicke  held,  that  an  annuity  in  tee,  L^^^^  '  '9*J 
granted  by  the  crown  out  of  the  ^\  per  cent,  duties  payable  for  ex- 

poru  and  imports  at  Barbadoes,  was  merely  a  perfonal  inheritance, 
and  not  intailable  within  the  flatute  de  donis.  According  to  a  manu-. 
fcript  note  of  the  fame  cafe,  lord  Hardwicke,  in  giving  his  opinion, 
laid,  that  an  annuity  out  of  the  revenue  of  the  pofl-office  or  excijt 
favours  no  more  of  the  realty  than  money. 

( 5  )  Two  things  feem  eflential  to  an  intail  within  the  flatute  de  do-  r  Mq*^  \to'\ 
ms.    One  reqnifite  is,  that  tlic/u6je<S  be  land  or  fome  other  thing  of   ^  '-' 

a  real  nature.  The  other  requifite  is,  that  the  ejlate  in  it  be  an  imhe- 
Tftance.  Hierefore  neither  eilates  pur  auter  'vie  in  lands,  though 
limited  to  the  grantee  and  his  heirs  during  the  life  of  ceftui  que  njie^ 
nor  terms  for  years^  are  intailable  any  more  than  perfonal  chattels  % 
becanfe  as  the  latter,  not  being  either  interefls  in  things  real  ox  of 
inheritance^  want  both  requifites;  fo  the  two  former,  though  in- 
terefts  in  things  rtaU  yet  not  being  alfo  of  inheritance,  are  deficient 
'  in  tne  requifite.  However,  eflates  pur  autre  'vie,  terms  for  years* 
and  perfonal  duttels,  may  be  fo  fcttlcd>  as  to  aufwer  the  purpofes  of 

an 
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an  intaiU  And  be  rendered  onalienable  almoft  for  as  long  at  time,  as  r20.  2i>] 
if  they  were  intalkble  in  the  ftrifl  fenfe  of  the  word.  Thus  efUtes  ^  *  *^ 
fur  autre  vie  may  be  devifed  or  limited  in  ilrifl  fettlement  by  way  of 
remainder  like  eftates  of  inheritance ;  and  fuch  as  have  intereflis  in 
the  nature  of  eftates  uil  may  bar  their  ifTae  and  all  remainders  over 
by  alienation  of  the  ellate  pur  autre  vie^  as  thoie,  who  are  (Iridly 
fpeaking  tenants  in  tail,  may  do  hy  fnt  and  recovery  \  but  then  the 
having  of  iilue.  is  ^ot  an  efTential  preliminary  to  the  power  of  ali- 
enation in  the  cafe  of  an  eftate  pur  autre  we  limited  to  one  and  the 
heirs  of  his  body,  as  it  is  in  the  cafe  of  a  conditional  fee,  from  which 
the  mode  of  barring  by  alienation  was  evidently  borrow^ed.  The 
manner  of  fettling  terms  for  years  and  perfonal  chattels  is  different: 
for  in  them  no  remainders  can  be  limited;  but  they  may  be  intailed 
by  executory  devi/e  or  by  deed  oitrufi,  as  efFedually  as  eilates  of  in- 
heritance, if  it  is  not  attempted  to  render  them  unalienable  beyond 
the  duration  of  lives  in  being  and  2 1  years  after,  and  perhaps  in  the 
cafe  of  a  poilhumous  child  a  few  months  more;  a  limitation  of  time, 
not  ariiirarily  prefcribed  by  our  courts  of  juHicc,  but  wifely  and 
reafonably  adopted  in  analogy  to  the  cafe  of  freeholds  of  inheit- 
cance,  which  cannot  be  fo  limited  by  way  of  remainder  as  to  poft- 
pone  a  compleat  bar  of  the  intail  by  fine  or  recovery  for  a  longer 
Ipace.  It  b  alfo  proper  to  obferye,  that,  in  the  cafe  of  terms  of 
years  and  perfonal  chattels,  the  'vefting  of  an  intereft,  which  in  rea;- 
lity  would  be  an  eflate  t^i],bars  the  iHue  and  all  the  fubfequent  limi- 
•tationsj  as  eife^ually  as  fine  and  recovery  in  the  cafe  of  eflates  in- 
Y  tailable  within  the  flatute  de  donis^  or  a  fimple  alienation  in  the  cafe 
of  conditional  fees  and  e{bates  pur  autre  vie^  and  further,  that  if  the 
executory  limitations  of  perfonaltv  are  on  contingencies  too  remote, 
the  whole  property  is  in  the  firH  taker.  Upon  the  Whole,  by  a  feries 
of  decifions  within  the  lail  two  centuries,  and  after  many  flruggles  in 
jefpefl  to  perfonalty,  it  is  at  length  fettled,  that  every  fjpecies  of 
property  is  in  fubftance  equally  capable  of  being  fettled  in  the  way  of 
intail ;  and  though  the  modes  vary  according  to  the  nature  of  the 
fubjed,  yet  they  tend  to  the  fame  point,  and  the  duration  of  the  in- 
tail  is  circumfcribed  almoft  as  nearly  within  the  fame  limits,  as  the 
difference  of  property  will  allow,  As  to  the  intail  of  ellates  fur  au- 
ter  «i/i>,  fee  2.  Vern.  i'84.  225.  3.  P.  Wms.  262,  i.  Atk.  524.  2. 
Jktk.  25  9.  376.  3.  Atk.  464.  and  2.  Vef.  681.  As  to  the  intail  of 
terms  for  years  and  perfonal  chattels,  fee  Manning's  cafe,  8.  Co. 
04.  Lampett's  cafe,  10.  Co.  46.  b.  Child  and  Bailey,  W.  Jo.  15. 
puke  of  Norfolk's  cafe,  3.  Cha.  Caf.  1.  a  cafe  in  Carth.  267.  and 
pne  in  I.  p.  Wms.  1. .  See  alfo  Fearne's  EfTay  on  Conting.  Rem« 
^nd  Exec.  Dev.  2d  ed.  p.  122.  to  the  end.  Mr.  Fearne's  work  is  fo 
very  inftruAive  on  the  dry  and  obfcure  fubjcdl  of  remainders  and 
executory  dcvifes,  tiuit  it  cannot  be  too  much  recommended  to  the 
attention  of  the  diligent  lludent.-— Note,  it^yas  refolved  in  the  40* 
Eliz.  that  the  flatute  de  donis  doth  not  extend  to  the  Ifle  of  Man; 
becaufe  the  flatute  is  gepaal,  and  the  I  fie  of  Man  is  tiQtJpecially' 
named.  $ce  4.  Infl.  2^4.  2.  And.  115.  and  2.  Vef.  350.  ^ee  alio 
ante  9,.  a.  where  the  following  note  by  lord  Hale  in  refpe£l  to  the 
*  cafe  of  the  Ifle  of  Man,  there  mentioned  by  lord  Coke  to  have  been 
adjudged  in  40.  Eliz.  fhould  have  been  introduced;  though  as  it 
,partly  relates  to  the  flatute  de  donis^  it  may  come  in  here  without 
any  impropriety.— Nota,  William  earl  of  Salifiury  got  Man  from  the 
'.^cift,,and  giattfed  4  to  iniliam  Serocf,     Hen,  4.  claimed  it  hy  con- 
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qtufifrum  Aim,  grmnteJ  it  cotnid  Nortfrnmbriae,  and  on  his  auaindir 
granted  it  to  Sir  John  Stanley  and  bis  beirs ;  ami  in  this  cafe  rultd^ 
I.  That  Man  is  not  parcel  of  England,  z,  7  hat  it  is  hound  by flatutee 
•f  England  «where  fpeciailj  named,  otJjervjife  not.  Therefore  theftaiutes 
dc  donis,  of  ujes,  offwiils,  not  in  force  there ;  and  it  defcends  to  the 
eohesrs  of  Ferdinandoy  and  net  of  his  brother  iViUiam  earl  of  Derby, 
Hal.  MSS.--«-As  to  the  intail  of  copyholds,  fee  pofL  60.  a. 

[20.  b,l  (a)  i5«/ <^rv^ /©««  et  haercdibus  legitime  procreatia ///<!//.  £r.  [Natci2|-| 
43.  EL  C,  B.  rot,  1408.  Moor  cafe  ji\.  but  contra  by  aa  executed, 
7.  Rep,  4 1  •  bj-^-Dormer's  cafe.  If  lands  be  limited  by  deed  to  the  ufe  tf 
J,  S,  and  hflcredum  malcalorum  iuorum  legitime  procreatorum,  r^ 
mainder  o^ver,  it  is  afeefimple;  but  if  it  ^  haeredum  mafculorufn  de 
fe,  or  in  Engiifr,  the  heirs  of  him  lawfully  begotten,  efpecially  nuhen^ 
there  is  a  remainder  o^er^  it  is  tail,  7.  Rep.  41.  BedeWs  cafe,  Dor-* 
mtf^s  c^e  U.  38.  £//«•  B.  R,  rot,  739.    Hal.  MSS. 

(3)   10.  £.  3.  19.  Adjudged  accordingly,    Hal.  MSS,    But  it  is  [Note  122.] 
held,  that,  where  the  words  were  in  pojierum  procreandis,  ions  bom 
before  (hall  be  excluded  on  account  of  the  peculiar  force  of  iVi  poftg^ 
rum,     Adj,  M.  a6.  Eliz.  ii.  R.     3.  Leon,  ^ij, 

[  2 1 .  a,  ]  ( I )  Inhere  the  efiaie  in  the  prcmifes  fhail  be  correBed by  the  habon-  C^ote  1 23.] 
dum,  if  there  happen  to  be  a  claufe  of  ^warranty,  2.  E.  2,  Feoff nantt 
94.  Bedi  Adamae  dc  fi.  unam  canxcat.  cum  C.  filii  mea  in  liberum 
maritagium,  habendum  Adamae  et  hseredibus  fuis  facie  nd.  forinfecttm 
ferviciam ;  and  'warranty  to  Adam  et  hazredibus  fuis  in  perpetuum. 
Jifier  the  death  of  Adam  and  his  ^wife,  their  iffue  bring  mortd'an- 
Ceflor ;  and  ruled,  that  it  doth  not  lie,  but  formedon,  becaufe  taile^ 
10.  £.  3.  25.  Sciatis  me  dedlfle  Pklmundo  et  Alicia  fills  mes  eC 
hasredibus  iais  in  liberum  maritagium,  habendum  et  tenendum  die* 
tis  £.  ct  A.  et  haeredibus  fuis  in  liberum  maritagium.  If  the  gift  be 
before  the  ft  at  ate  de  donis,  //  //  only  frank^marria^e  %  if  after  the  ft a^ 
tute,  it  is  tail  'with  fee  expeitant.  f^id,  10.  //.  6.  16.— l9.-fir.  6.  74. 
Gift  to  A,  and  if  he  dies  nut t bout  heir  of  h's  body  rc'verter  to  the  donor 9 
'it  is  mot  tail;  but  if  it  was  by  de^ife,  it  is  taiL'^Hal.  MSS. 

(2)  The  refolution  in  8.  Co.  54.  b.  is,  that  here  the  words  heirs  [Note  124. J 
tfthe  body  in  the  habendum  qualify  the  word  heirs  in  the  pre/nijes, 

and  therefore  that  there  ihall  be  an  eftate  tail  without  any  fee  expec- 
tant. See  ace.  Mo.  26.  In  the  cafe  in  Cro.  Jam.  476.  and  2.  Ro« 
Kep.  1 9.  23.  fuch  words  were  adjudged  to  pafs  tail  and  fee  expectant. 
But  the  cafe  was  attended  with  circumftanccs  particularly  (hewing  aa 
•intention  to  pafs  both ;  for  there  was  a  rel'ervation  of  tenure  to  the 
lord  paramount,  which  could  not  be  if  only  an  eftate  tail  palTed  to 
the  donee  and  the  reverfion  had  remained  in  the  donor,  for  then  the 
tenure  muft  have  been  of  the  donor.  Alfo  there  was  a  warranty  to  the 
grantee  and  his  heirs.  However,  the  court  intimated,  that  their 
Opinion  would  have  been  the  fame,  if  thefe  fpecial  circumflances 
had  not  occurred.  See  further  as  to  the  operation  of  the  habendum 
\n  explaining  and  qualifying  the premijes,  poll.  183.  and  the  note  on 
lord  Coke's  doflrinc  againil  abridging  the  latter  by  the  former,  poft. 
Z^.  a.     See  alfo  Vin.  Abr.  Grants  I,  K.  L.  M,  and  N, 

• 

(3)  In  a  note  in  i.  P.  Wms.  57.  lord  keeper  Wright  puts  the  cafe  [Note  125.] 
ff  a  gift  by  deed  to  one  and  his  heirs,  and  if  he  die  without  i/^ue, 

remaiiuier 
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lemunder  over,  and  holds,  that  the  latter  words  reftrain  the  former, 
and  convert  the  fee  into  a  tail. 

[NoU  126.]  (4.)  7-  ^.  }•  64.  Latui given  to  hujband  and  ivJ/f,  and  the  heirs  ^ 
the  body  ofbujband^  and  if  the  bujband  and  ivife  die  luiihout  heirs  ht^ 
iween  them  Unvftdly  hegoit'en,  remainder  over.  It  is  only  a  tail  geme^ 
rai  in  the  hujband,  Dy.  171 .  Devi/e  to  A,  and  the  heir&  male  of  his 
body,  and  tfhe  die  ^without  heirs  of  his  body,  remainder  over,  it  is 
§nly  tail male.'-^Yid.  M.  9.  Jac  inter  ff^alfip  and  Derby.  Devi/e  /» 
Ji,  in  fee,  and  aftemvetrds  by  the  fame  iviil  devife  of  the  fame  land  ta 

B,  in  fee,  they  are  joint-tenants.  Vid.  13.  ^.  a.  brief  6j^^,  Land  given 
to  the  father  and  the  beirs  of  his  body,  remainder  to  his  Jon  in  tail.  It 
feenu,  thefon  has  ele^ion  to  claim  by  dtfcent  or  purchafe.  (Itjtems  the 
remainder  is  void»  becaufe  inchided  in  the  firfi  ejiate)    HaL  MSS. 

(Note  \^^^  (7)  Dedi  et.conceili  Johanni  White  in  liberum  roariug^um  Jo- 
hanna; filiae  mese  habendum  di6lo  Johanni  cum  hzredibus  fuis  in 
perpetuum  d^  capital!  domino  feodi ;  and  viarranty  to  him  and  his 
heirs.  Ruled,  that  it  is  neither  tail  nor  frank- marriage,  but  feefim'^ 
pie  only  in  the  hufband,  and  nothing  in  the  vjife.    JIf.  23.  and  24.  EL 

C.  B.  IVebb  and  Porter.  Vid.  contra  32.  E.  i.  taile  25.  but  45.  £. 
3.  20.  agrees.  Hal.  MSS.— See  ace.  the  fame  cafe  in  Ow.  26.  and 
Godb.  18.    The  fame  cafe  is  cited  in  Mo.  643.  p].  888. 

FNote  128.1  (1)14.^.  2.  Jiel  1.  Reverjion  granted  by  tvoo  in  frank-marri* 
Age.    Vid.  4.  E.  3.  4»    26.  E.  3.  tail  27.    Hal.  MSS. 

[Note  129.1  (^)  ^^J^^  ^^^  contrary  of  this  Pafch.  40.  Eliz.  C.  B.  lord  Bar^ 
xlaye*s  caje,  n*  \l.  and  all  the  books  here  cited  prove,  that  it  is  at 
leaft  an  ejlate  tail,  although  no  tenure,  and  it  is  accordingly  adjudged 
17.  £.  3. 65.  Vid.  H.  43.  EL  B.  R.  rot.  140.  befween  lord  Barclay  and 
'the  countefs  of  Warviick.  Hal.  MSS. — See  S.  C.  in  Mo.  643.  Cro. 
Eliz.  635.  and  i.  Ro.  Abr.  750.  but  the  point  of  Frank-marriage  is 
not  reported  in  the  two  latter  books. 

[Note  130.]        (3)   ^?-  ^  4-    ^ffi^  74*     30«  ^*  3*  *4-     ^'ft  infrankmarriage 
^  fal  vo  fonnfeco  fervitio  good,  and  the  donee  pall  hold  in  chivalry.    Hal. 

MSS. 

[22.  a.  J 
[Note  131.]  (2)  Lord  Coke  feems  to  lay  too  much  ilrefs  on  Littleton's  nfe  of 
:tiota,  &c.  and  other  words  of  a  like  kind.  In  the  edition  by  Lettott 
.and  Machlinia,  ^.  is  frequently  omitted,  and  item  is  very  often  put 
where  the  other  editions  have  nota,  and  vice  verfa.  This  (hews, 
how  \tx'^  uncertain  it  is,  whether  any  peculiar  force  ought  to  be  at- 
.tributed  to  fuch  words,-  Nindeed  where  they  really  come  from  Lit- 
tleton kimfelf,  they  muH  in  general  be  too  flight  a  foundation  for  any 

coafiderable  inference. 

•  ■. 
«'  •    • 

[Note  132.]        (3)  The  ijjue  in  tail  attainted  in  vitapatris ;  after  the  death  of  the 

father  the  donor  cannot  enter,  but  the  ijfue  if  pardoned  may  enter,  and 

^   hold  a^,J^cialoccupasti,ftAjed  to  the  charges  of  the  father.  29.  Ajf.  6l. 

.^Hal.  MSS. 

« 

[Note  133.]  (4)  In  the  cafe  of  Richards  and  lady  Bergavcnny,  2.  Vem.  125. 
the  court  held  a  limitation  to  lady  fierga\*enny  and  fuch  heir  orher 
body  as  fliould  be  living  at  her  death,  with  a  nemainder  ovex:,  to  be 


•  >* 


tib,  u  Of  Fee  taile.  Soft.  19. 

an  eftate  tail.  But  fee  further  on  this  fubje^  ante  foL  8.  b.  n.  4. 
where  feveral  authorities  are  referred  to  in  order  Co  enable  the  (la- 
den t  to  find  in  what  cafe  heir  in  the  lingular  number  ought  to  be 
conilrued  nomcn  colU^ivum, 

J  22.  b.  1  (3)  Cafus  Com.  Bedford  M.  34, 35.  Eliz.  Poph.  n.  8.  Feoffment  [Noia  134.] 
to  the  uft  ^  ibe  feoffor  for  ^ojean^  remaimdir  to  B.  i/t  tai/,  remainder 
to  the  right  heirs  of  the  feoffor.  It  is  the  old  rt^erfion^  and  the  feoffor 
enajf  djpinfe  it  \  for  the  ufe  returned  tt  the  feoffor  for  muant  of<omfide^ 
ration  to  retain  it  in  the  feoffee  till  the  ieath  of  the  feoffor^  Hal.  m^^* 
<«— See  the  carl  of  Bedford's  cafe  in  Poph.  3.  Vid.  27.  £.3.8.  4.  H* 
6.  20.  42.  Aff,  2.  9.  E.  3.  14.  10.  E,  3.  48.  Lamds  granted  by  J. 
iy  fine  for  the  life  of  A,  remainder  to  A*s  right  heirs.  It  is  a  re'verfion 
rn  A.  and  he  may  grant  it.  Hal.  MSS.  Dy.  237*  Fine  to  hu/hand, 
ms  that  *which  he  and  his  njuife  ha*ve  of  his  gifi^  --which  render  to  the 
cenuforfor  life^  remainder  to  the  right  heirs  of  the  hujhand.  It  is  a 
'void  remainder,  and  the  luife  fur*vi*vor  Jball  have  it  fjr  lift. 
Hal.  MSS. 

(4)  Where  heir  Jhall  he  furchafer  Fid.  foL  g.  h.  11.  H.  6.  ip  [Note  tSS'l 
Devifi  to  B,for  life,  remainder  to  C.  in  tail,  remainder  to  the  next 
heir  vfthe  de^i/or  and  the  heirs  of  his  body,  it  is  a  pur  chafe  in  the  heir. 
<iua^re  there  if  it  had  been  hcin-^  Archer* s  cafe,  l.  Rep,  (i(s.  h. 
Devife  or  conveyance  to  A,  for  life,  remainder  to  his  next  heir  male^ 
wid  to  the  heirs  male  of  the  body  of  fitch  heir  male,  //  //  a  pur  chafe  in 
the  heir,  hecaufe  in  the  fmgular  number,  and  the  limitation  is  applied 
to  it. '^y id.  1.  Rep.  \6\.  Sbeltie's  cafe.  Ufe  limited  for  life  to  A, 
remainder  to  the  heirs  male  of  the  body  of  A.  and  the  heirs  male  of  the 
hody  offttch  heirs  male.  It  is  a  limitation,  and  A.  has  a  tail  executed* 
But  if  the  anceftor  takes  eftate  for  years ,  remainder  limited  to  the  heirs 
male  of  his  body^  it  doth  not  *veft  in  the  anceftor.  Accord,  \i\cfol.  13. 
Hodgkinjons  cafe.  Hal.  MSS.— 'See  Hodgkinfon's  cafe  from  lord 
Hale's  MSS.  at  the  end  of  n.  6.  ante  14.  a. 

[23*a.«J  (1)  See  further  on  this  fubje^l  the  feveral  books  cited  ante  12.  [Note  ij^*] 
b.  in  n.  2.  to  which  add  Prec.  in  Cha.  222.  319.  and  Plowd.  54^. 
and  note  f.  in  the  Engliih  tranflation  of  Plowden.  It  may  be  an 
nfefal  hint  to  obferve,  that  the  Enelifh  edition  of  mr.  Plovi^den's 
Commentanes,  which  moft  defervedly  bear  as  high  a  chftraAer  a& 
any  book  of  Reports  ever  publifhed  in  our  law,  has  a  ereat  number 
6f  additional  references  and  fome  notes  \  and  that  botn  of  thefe  are 
generally  very  pertinent,  and  flicw  great  indaftry  and  jod^ent  in 
the  editor. 

(2)  And  therefore  gift  in  tail  facing  tbo  mstffhn  tMend^  de  ca«  INoti  137.] 
pitklibus  dominis  feodi  per  fervitia  debita  is  nKid,  etnd  the  dona 

Jball  hold  of  the  donor,  as  he  holds  over.  6.  E.  3.  28.  45.  E.  3.  27. 
A.  E.  4.  5.  4.  H.  6.  20.  Champemon's  cafe.  Vid.  27.  H.  8.  |9* 
—Hal.  MSS. 

(3)  But  if  tenant  by  chivalry  makes  pft  in  Htil  renderittg  ^omo  TNote  nS.l 
emfy,  the  tenure  fball  be  chivalry^  but  the  rent  accnfnohtive. 

52.    Dy.  52.    Kiilvi.  125. — Hal.  MSS. 


(4)  Quxere  of  this  cafe,  for  the  nenu  reverjlon  b  held  in  chivalry*  [  Note  1 39.] 
iTd.  4.  a.  6.  21.  fy  BaUb.  B.  ifolds  ^A.  in  MvJry^  emd  gives  in 

Sail 
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tail  to  C.  who  maket  haft  to  R.  /or  life  and  dies.     The  iffiu  o/Gk, 
Jbail  h  in  ward  to  J.  not  to  S.  the  doner. — Hal.  MSS. 

[Note  140.]        (6)  And  therefore  after  thefoi&th  degret  the  ijfueJhaU  haveforme- 

don  and  count  of  a  gift  in  frank-marriage ;  hut  the  warranty  and 
aequittal  are  gone.  12.  //.  4.  9.  VkL  10.  E.  3.  %^*  4.  E.  3.  $• 
Attornment  hy  donee  in  franimarriage.^-^liaA*  MSS.  ^ 

[Note  141.]  (i)  Nota*  fy  the  intent  of  Littleton  in  fomk  cafii  h^ore  the  fourtJh  ^  23%  b» 
4tgree  paffesfrom  the  donor  there  may  he  intermarriage^  and  yet  tht 
landfifall  he  holden  quit  tit  it  he  paffed.  A.  gi'ves  land  infrankmoT'- 
riage  with  the  daughter  ofhisjifter^  the  ijiu  of  A.  and  the  dokee  hm 
intermarry  after  the  fourth  degree^  yet  the  fourth  degree  Jhall  not  ha 
faffed  quoad  the  tenure*  Vid.  pag»  fequent.  A.  gi'oee  to  the  daugh-^ 
ttr  ofN.  in  frankmarriagOt  C.  and  the  iffue  of  N.  may  intermarry, 
hecaufe  they  are  in  quinto  gradtt  confangukiitatis,  yet  this  is  only  tha 
firft  degree  quoad  the  pri<t^ile^e  of  tenure.  Hal.  MSS.  Tliere  is 
Something  apparently  wanting  in  the  date  of  lord  Hale's  latter  cafe  % 
for  it  is  not  exprelfed  who  C.  is>  and  how  C  and  the  iiTue  of  iV« 
are  related  in  ^^  fifth  degite.  But  this  accidental  omiirton  may- 
be  eafily  fupplied,  and  the  doflrine  will  be  equally  intelligible  bjr 
only  fuppo&ngj  the  confanguinity  to  be  as  lord  Hale's  caie  re« 
quires. 

|[Nole  142*]        (3)    A  G.  and  A,  are  in  the  fourth  degree  per  mramqu^ 

f    ■   III  "I—      ■»       legem,  ^.  and  K.  are  in  the  fourth  degree  by  iha 

C  ...  B  ...  D     canon  laiu,  hut  in  the  eighth  degree  hy  the  civii 

^  :  :       law,     N.  and  C  are  in  the  fourth  degru  hy  tha 

H  ...£...  L     canon^  in  the  fifth  hy  the  ci'vil  law.     Vide  pra 

;  :  :      computatione  graduum  confanguinitatis  juxtst 

I  .  •  •  F  • .  .  M     utramque  legem  Cauf.  35.  quxft*  5.  pars  2.  in 

:  :  :      Decret.  Juxtajura  canonica,-^!.  Aibendentium 

K  . .  •  G  . .  .  N     et  defcendentium  qnot  faat  perfonx,  de  quibat 

qua^ritur,  computatis  intcrmediis,  prima  dempta» 
tot  funt  gradus  inter  eas.  11.  Pro  collateraltbus.  Collateralium  in 
linea  xquali  quoto  gradu  quis  diftat  i  ftipite  communis  toto  diftanC 
inter  fe  vel  fibi  attinent.  Collateralium  in  linea  inxquali  quoto 
gradu  reinotior  diilat  a  communi  iHpite,  toto  inter  fe  diftant.-<^ 
juxtajus  ci'vile,'^!.  In  linea  reda  afcendentium  et  defcendentium 

2uot  funt  perfonsyde  quibus  quxritur,  computatis  intermediis,  un& 
empta,  tot  funt  gradus  inter  eas.  II.  Collateralinm.  i.  In  linea 
sequali,  quoto  gradu  qui  diftat  a  comniuni  ftipite*  toto  dtfjpUcato  diC* 
tant  inter  fe,  vel  iibi  attinent ;  nam  quaclibet  perfona  facit  gradum* 
2.  In  linea  inaequali,  quot  funt  perfonae,  fllpite  dempto,  tot  funt 
gradus.«-»Nota  in  cootradibus  matrimonialibtts  ooa^utatio  canonica 
e(l  recepta,  et  hoc  per  decretalcm  Innocentis  tertii  in  coociUo  gen€« 
rali.— Hal.  MSS. 

[N«te  X43»]        (*)  ^^foli^'wifig  faffages  from  the  canon  law  are  in  Hal.  MSS.  f  ^A^  a, 
— Extrar.  de  confang.  et  afiin.  c.  9.  Vir  qui  a  Aipite  quarto  giada  ^        •        * 

'  *  iauli«rl«  quas  ex  alto  latere  diftat  quanto,  liciti  copiilatiir.--«-Noca  an- 

tiqoitus  ufque  ad  feptunam  generationem  nidlos  de  61a  'Cot^natioat 
ducat  uxorexn.  Decret.  ;t.  C^ofa  52.  qjoaelt  2.  can.  i  i.  Sti  in  coa*> 
cilio  generali  fub  Innocentio  3*  prohibitio  copulae  conjugalis  quar* 
turn  coniangainiutis  et  affiaiutis  con  excedat,  viz.  in  cottateraiibus  | 
jfed  in  direSe  afceiideaul>tts  ^rohibetiir  £ontn^ui  siatiimonialis  ia 

infinituBi. 
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infinitom.  Extrav.  de  confanguinitat.  &c.  can.  8.— See  further 
as  to  the  prohibition  of  marriages  for  affinity  or  confan^uinity  in 
Tayl.  Elem.  Civ.  L.  314.  Inft.  Jib.  i.  tit.  10.  Dig.  lib.  23.  tit.  2. 
Cod.  lib.  5.  tit.  4.  Nov.  74.  Gibf.  Cod.  Jur.  E-clcfiaft.  Angli- 
can, ifl  cd.  V.  I.  p.  494.  Barn.  Ecclef.  L.  tit.  Marriagt,  Viii. 
Abr,  Marriage  E, 

[2±*  b.  1         (2)   ^nd fee  fucbjpecialhtir  is  inly  defcent^  and  (hall  hanji  bis  aze,    FNote  ixi  1 
-■    24.  £.  3. 60.— Hal.  MSS.  'S      I.  ri-j 

(3)  A,  bath  ijjite  a /on  and  a  daugbter.  Tbe  daughter  marries  B.  [NotC  I45.] 
and  has  ijfue  t-wo  daughters.  A.  devijes  to  his /on  ;  but  if  he  die  with- 
out jfTae  my  land  fhall  go  to  my  right  heirs  of  my  name  -and  pofte- 
rity,  and  dies.  Tbe /on  dies  ^without  i/fue.  Ruled,  that  the  land  J}?  all 
mat  go  to  tbe  uncle ^ /or  though  0/  hjs  na/ftey  he  is  not  heir, /or  tbe  i/Jhe  of 
ihe  daughter  is  heir.  H.  11.  Jac.  C.  >?.  Ccunder  and  Gierke,  Mo.  863. 
etnd  Hob.  29.  Hal.  MSS.— Sec  the  fame  cafe  in  i.  Brownl.  129.-— 
This  cafe  of  Coander  and  Gierke  is  apparently  cited  by  lord  Hale 
in  confirmation  of  lord  Coke's  pofiti on  as  to  the  neceflity  of  being 
heir  as  well  zs/emaUy  in  order  to  take  by  purchafe  under  a  limita- 
tion  to  the  heir  female ;  and  it  is  obfervaSIc,  that  there  is  not  one 
word  in  lord  Hale?s  note  intimating  the  leail  difapprobation  of  the 
dodrine.  Ho^Vever,  it  fo  happens,  that  in  more  modern  times  the 
propriety  of  this  do^rine  has  been  queftioned  by  very  refpeiftable 
peribns,  who  have  treated  it  as  equally  unfupported  by  rc.ifon  and 
authorities  of  law.  But  perhaps  this  cenfurc  of  lord  Coke  may 
have  been  too  hafty ;  and  it  may  be  doubted,  whether  there  is  a 
paflage  in  all  his  works,  more  capable  of  Handing:  the  fevered  teft 
of  modern  criticifm.  Therefore  the  remainder  of  this  note  ftiall  be 
employed  in  the  defence  of  lord  Coke's  dodrine,  and  in  explaining 
the  quali6cations  with  which  it  ought  to  be  underflood;  and  for  this 

•  purpofe  it  (hall  be  formally  examined-,  fir/l  as  a  reafonable  rule  of 

conilrudion,  and  fecondly  by  the  authorities  and  determined  cafes* 

When  land  is  given  to  the  heirs  female  of  the  body  of  one,  cither  not 

havin?  any  preceding  eflate,  or  not  having  a  preceding  eflate  of 

freehdd^  the  words  cannot  be  conftrued  as  giving  an  inheritable 
quality  to  an  eftate  already  veiled  and  limiting  the  courfe  of  de- 
ictfiXt  but  necefiarily  mufl  operate  on  the  firll  taker  as  a  d^fcriptiei 
ferfwa  and  name  0/ purchafe  \  and  lord  Coke's  do6lrine  means  no- 
thing more,  than  that  thole  claiming  under  fuch  a  defcrition  fhou'd 

Jnllj  anfwer  to  it,  and  confequentlv  that 'fuch  as  have  only  bcJfoi 
the  defcription  fhould  be  excluded.  Now  it  is  to  be  confidered, 
that  the  delcription  con£.fts  oftivo  parts,  one  requiring  that  the  do« 
nee  fhould  be  heir,  the  other  that  the  donee  fhould  he  female ;  and 
if  being  heir  without  hcin^  female  will  not  give  a  title,  why  on  the 
Other  hand  fhould  being  female,  without  being  alfo  heir,  be  fuffi- 
cient  ?  It  is  not  a  foltd  objedion  to  lord  Coke  to  (ay,  that  his  con- 
ilnidion  is  ftri£^,  literal,  and  founded  on  a  rieid  adherence  to  the 
proper  and  technical  fenfe  of  words ;  becaufe  it  is  reafonable  to 
prefuffle  in  favour  of  the  eftablifhed  (enfe  of  all  words,  unlefs  there 
are  otbgr  words  or  fome  fpecial  circumftances  to  Hiew  a  different 
ienfe  in  the  mind  of  the  perfon  uiing  them,  and  lord  Coke  appa* 

.  rently  intends  to  put  a  cafe  in  which  neither  occur.  But  it  hasi>ecn 
obfeived,  that  where  htirs  female  of  tbe  body  are  words  of  Imitation^ 

a  female 
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a  female  may  take  by  de/ceai^  ^sj^ial  biir^  though  act  heir  gene-  f  24..  bi 
roll  and  it  is  afked,  why  fhoald  not  the  fame  perfbn  be  equally  ^     ** 
capable  of  taking  by  furcbafi  f  This  objedlion  is  plaufible,  but  not 
ttnanfwerablc.     Where  biin  female  of  the  hody  are  words  of  limita* 
Tim,  they  are  necefTarily  ufed  ta  regulate  the/ucre^oH  in  ajpecial 
manner,  which  objeA  of  the  donor  cannot  be  attained  without  a 
continual  exclufion  of  heirs  general  when  they  happen  to  b^  males  ^ 
and  this  eftabliihment  of  a  new  kind  of  heirfhip  is  a  ground  for 
prefaming  that  the  donor  by  heirs  means,  not  thofe  who  are  fb  by 
the  general  law  of  defcent,  but  thofe  who  are  fo  according  to  the 
/fecial  courfe  of  defcent  he  profefTes  to  introduce*    But  where  heirs 
female  are  only  words  of  purchafe,  they  are  ufed  to  defcribe  who 
ihal]  take  the  eflate  at  ene  particular  timt  and4n  cne  inftance»  and 
eflablilhing  a  ne*w  courfe  of  iucceflion  is  not  the  objed  in  view ;  and 
it  not  being  fo,  the  ground  of  prefumption,  which  governs  the 
former  cafe,  is  wanting.     But  it  may  be  infifted,  that,  in  the  cafe 
put  by  lord  Coke,  heirs  female  if  the  body  have  a  deMe  cfFcA,  and 
after  operating  as  words  of  furcbafe^  operate   a  feeend  time  as 
words  of  limitation,  and  being  allowed  to  point  at  an  beirfpecial  in 
their  latter  application,  ought  to  have  the  iame  conftrudion  in  the 
fermir\  fox  inAtch  a  cafe  it  would  be  (Irange  to  fnppofe,  that  heirs 
female  were  ufed  in  two  different  fenfes.     This  is  refining  on  the 
objection  made  to  lord  Coke's  dodlrine,  and  placing  it  on  a  ftronger 
light  than  it  hitherto  appears  to  have  been  urged.     But  even  in  this 
Ihape  the  objedlion  would  not  prove  any  thing  abfurd  in  lord  Coke's 
ge.teral  do^riae,  and  would  only  fliew  that  he  had  chofen  an  improper 
example  for  its  illuflration,  and  that  he  fhould  have  flated  a  cafe 
in  which  heirs  female  can  only  operate  as  words  offurcha/e,  as  where 
a  gift  is  made  to  the  heirs  female  of  the  body  of  A,  and  their  heirs ^  or 
the  heirs  of  their  bodies.     So  much  for  the  propriety  of  lord  Coke's 
doArine  independently  of  authorities;  but  if  it  is  compared  with 
them,  it  will  appear  flill  mere  defenfible,  and  by  them  it  is  even 
applied  to  the  fame  fort  of  cafe  as  is  flated  by  him.    1  he  neceflity 
of  being  eUtually  heir  in  the  flrift  fenfe  of  the  word,  to  take  by  fur^ 
ebafe  under  that  defcrlption,  appears  by  authorities  of  three  kinds. 
«-The  firfl  order  of  cafes  confids  of  thofe,  by  which  it  has  been 
fettled,  that  if  land  is  given  to  A.  for  life,  with  remainder  to  the 
beirs^  or  heirs  of  the  body  of  B,  and  A.  dies  before  B.  or  B*  is  at* 
tainted  of  felony  and  after.vards  dies  before  A.  the  remainder  be- 
comes void.    In  the  former  cafe  it  is  fo,  becaufe  B*  being  living 
at  the  determination  of  the  particular  eflate,  no  perfon  can  then 
anfwer  to  the  defcription  of  his  heir,  for  non  efl  hares  «vi*ventis.    lu 
the  latter  cafe  it  is  fo,  becaufe  B*s  attainder,  by  corrupting  his 
blood,  prevents  his  having  an  heir.     Now  in  both  theie  cafes  there  * 
is  as  much  reafon  for  departing  from  the  rigid  fenfe  of  the  word 
heirs,  and  prefuming  in  ^vour  of  an  heir  apparent  in  xhtfrft  cafe* 
and  of  fucn  perfon  as  tvould  be  heir  if  there  was  not  an  attainder  in 
the  fecondi  as  there  is  for  prefuming  in  favour  of  an  beirfpecial 
in  the  cafe  of  a  gift  to  the  heirs  female  i  and  yet  the  dodrine  is  fo 
£xed  by  authorities,  that  the  ju^es  of  modern  times  have  not  yet 
deviated  from  it  even  in  the  cafe  oflaft  nsjills,  except  when  induced 
to  adopt  a  lefs  flrid  conflrudion  by  fome  additional  words  ftrongly 
expremve  of  ufing  heirs  in  z /fecial  fenfe,  as  where  land  is  devifed 
to  the  heir  male  of  A.  now  living.     See  poft.  378.  Hnfley's  cafe* 
Bro.  Abr.  Done  61.  the  cafe  of  James  and  Richardfbn  PoUexf.  457. 
that  of  Burchctt  and  Durdant  2.  Ycntfi  311.     Darbifon  and 

ficauoiood 
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fieaamond  in  VIn.  Abr.  Devife  U.  b.  pi.  5.  but  more  accurately 
ia  1.  P.  Wms.  229.  and  Fortefc.  Rep.  18.  and  that  of  Frogmorton 
and  Wharrcy  Wilf.  vol.  2.  part  3.  page  125.  and  144.  See  fur- 
ther Vin.  Abr.  Remainder  I. — Another  fcries  of  authorities,  con- 
ibrroablc  to  lord  Coke's  doctrine,  confifls  of  cafes,  in  which  it  has 
been  agreed,  that  where  heir  is  a  word  of  purcbafe^  the  heir  at 
eommom  lava  fhall  take  Gavelkind  or  Borough  Englijb  land,  unle fs 
the  cuftomary  heir  is  exprefijy  mentioned,  though  if  ufed  as  a  word 
of  limitation,  the  cuftomary  heir  fhall  take  without  being  named. 
See  Bro.  Abr.  Difcent  59.  See  alfo  ante  10.  a.  and  n.  4.  there» 
and  the  cafe  of  Starkey  and  Starkey,  Trin.  19,  G.  2.  in  the  Exch. 
5.  N.  Abr.  404.  This  rule  in  rcfpefl  to  cujhfnary  land  is  a  very 
cogent  argument  for  lord  Coke  in  point  of  authority;  for  the  pro- 
perty, which  is  x^Lt/ubje^l  of  the  gift,  furniQies  a  very  colourable 
pretence  for  preferring  the  cuftomary  ]xtiT\  and  the  peculiar  defcent 
of  the  land  hy  force  of  the  cuftom  in  the  pcrfon  who  thus  takes  by  pur- 
chafe  is  precifely  the  fame  fort  of  argument  for  the  cuftomary  neir, 
as  thofc  who  differ  from  lord  Coke  draw  from  the  fpecial  defcent 
by  force  of  the  gift  where  heirs  female  of  the  body  are  words  of 
limitation^  On  a  nice  comparifon  it  will  be  found,  that  the  analogy 
between  the  gift  of  the  cuftomary  land  to  heirs,  and  the  gift  of 
common  lanv  land  to  heirs  female  of  the  body,  is  almoft  perfca  ;  for 
in  both  cafes  the  words  operate  firft  as  words  oi  purchafe  and  then 
as  words  of  limitation ;  and  as  in  the  latter  cafe  the  heir  female  by 
purchafe  muft  be  the  heir  at  common  laiv,  and  the  heir  by  defcent 
muft  be  ^fpecial  heir,  according  to  the  courfe  of  defcent  prefcribed 
by  the  donor,  fo  in  the  former  cafe  the  heir  by  purchafe  is  the  heir 
at  common  la'w,  and  the  heir  by  defcent  is  the  heir  fpecial  according 
to  the  cuftom, — But  the  authorities  of  the  third  kind  are  thofe, 
which  occur  in  refpedl  to  gifts  to  heirs  male  or  female,  and  there- 
fore apply  more  clofely.  Of  thefe  the  earlieft  is  John  Farring- 
don's  cafe,  9.  H.  6.  23.  and  11.  H.  6.  12.  in  which  one  queHion 
was,  whether  a  great* grandfon  could  take  by  purchafe  under  a  re- 
mainder dcvifed'to  the  teftator's  next  heir  male  and  the  heirs  male  ^ 
if  his  body  J  the  great-grand  fon's  mother,  who  was  the  teftatorV 
heir  general,  being  alive  when  the  eflates  precedent  to  the  re- 
mainder determined.  The  cafe  was  argued  twice,  but  there  is  an 
adjornatur  in  the  Year  Book,  and  what  was  the  opinion  of  the 
court  is  not  any  where  mentioned ;  but  there  is  reafon  for  fup- 
poiiQg,  that  it  was  againfl  the  remainder ;  for  in  20.  H.  6.  44«- 
Newton,  then  a  judge,  though  he  had  before  argued  as  counfel 
for  the  remainder  in  Farringdon's  cafe,  lays  it  down  as  clear  law, 
that  if  land  is  given  to  A^  for  life,  remainder  to  the  right  heirs 
taaU  of  the  body  of  B.  to  hold  to  them  and  their  heirs  for  ever, 
the  fon  of  a  daughter  of  B.  being  his  heir,  may  take  notwith- 
(landing  he  makes  out  his  defcription  through  9kfemaU\  and 
Fortefcue,  chief  juftice,  afTents  to  the  pofition.  This  conftruflion 
of  heirs  male  of  the  body  as  words  of  purchafe*  bang  attended  to» 
will  be  found  almoft  neceilaiily  to  be  a  clear  authority  with  lord 
Coke  ;  for  it  fhews,  that  as  words  of  purchafe  they  dclcribe  malet 
being  alfo  heirs  general^  whereas  as  words  of  limitatime  it  is  agreed 
they  have  a  different  import,  and  iignify  fuch  males  as  fhall  be 
heirs  facial  according  to  the  particular  courfe  of  defcent  marked 
oat  by  the  donor,  though  they  Aq  not  happen  to  be  heirs  gemred ; 
which  diftindion  is  the  whole  amount  of  lord  Coke's  dodrine. 
But  the  next  authority*  which  is  in  Bro.  Abr.  Dotst6i,  applies 

( D .)  more 
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[Note  145.]  more  direftly.     There  lord  tfroolce,  after  mentioning  the  dif-T^^^    \yl 
fcrence  taken  by  Ellerker  in  Farrini^don's  cafe  botween  sff/ce»i  •-     ^"  -* 

KTik  purchaji,  adas  in  confirmation  of  it,  that  ty  Hare,  mailer  of 
the  Rolls,  an  antient  apprentice,  thert  is  a  dijirgnct  between  a 
gift  in  poJ)ejJim  to  a  man  and  bis  heirs  fimale,  i^c,  and  a  gift  f 
u  ftranger  the  remainder  to  the  heirs  females  of  another,  for  thert 
heirs  ia  deed  muft  be  nuhen  the  remainder  faltst  and  othemmfe  the 
remainder  is  'void  for  ever.  The  iarae  do^rine  is  in  'Plowd. 
Qaaef.  87.  and  133.  and  the  very  learned  author  iltuilrates  it  b/ 
a  caft,  the  fame  as  that  ftatcd  by  lord  Coke.  In  ^n^re  87.  the 
words  of  the  book  are.  If  a  remainder  is  appointed  to  the  right 
heirs  female  of  the  body  of  I.  S.  'whe  dies^  halving  a  Jon  and  daugh'- 
ter,  the  remainder  Jhedl  be  *uoid;  becanje  the  daughter  eannot  ha^e 
it,  in  regard  that  jhe  is  not  heir  though  Jhe  be  female.  The  next 
authority  is*  Shelley's  cafe,  which  arofe  between  the  fecond  fon 
of  Edward  Shelley  and  a  pofihnmous  Torn  of  Edward's  deceafed 
cided  fon.  One  point  was,  whether  the  fecond  fon  conld  take 
by  purchafe,  under  a  '  remainder  to  the  heirs  male  of  Ed<ward*s 
body,  and  the  heirs  male  of  the  bodies  of  fuch  heirs  maiii  in  which 
cafe  his  eftatc  would  not  have  been  devefted  bv  the  birth  of  the 
pofthumous  fon  of  his  brother,  the  eldell  fon  having  left  a  daugh- 
ter, who  at  Edward's  death  was  his  heir  general.  Judgment  was 
given  again  ft  the  fecond  fon;  but  from  the  report  of  lord  Coke 
and  More,  it  feems  not  to  have  been  abfolutely  requifite  to  hare 
decided  whether  the  fecond  fon  cotild  take  by  purchafe ;  for  the. 
judges  held,  that  on  account  of  the  preceding  ufe  for  life  to  Ed- 
ward, the  remainder  operated  as  words  of  limitation,  though  Ed- 
ward died  before  the  ufe  to  him  could  arife,  and  thojc  fo  the  fecond 
fon  took  in  courfe  and  nature  of  a  deftent,  till  the  birth  of  his 
brother's  pofthumous  fon,  who  then  became  entitled.  See 
Mo.  146.  and  1.  Co.  106.  However,  lord  Dyer  in  his  report  of 
the  cale  places  the  remainder  in  bcFth  points  of  view,  and  befides 
obferving  that  by  defcent  the  fecond  fon  could  only  take  the  re-, 
inatnder  till  the  birth  of  his  elder  brother's  pofOiumous  fon,  al(b 
feys,  that  he  could  mt  han;e  it  as  a  purehafer,  hecaufe  he  i^as  not' 
heir  of  the  body  of  his  father,  for  the  daughter  of  the  eldeft  fm  imot 
heir  general,  and  the  fecond  fon  *ivas  "not  heir  male  of  the  body  of* 
hts  father  unlefi  he  ivas  heir  as  aveiJ  as  male*  Th?fe  words  from 
lord  Dyer,  when  it  is  confidercd  that  he  was  one  of  the  judges 
on  whofe  opinion  Shelley's  cafe  was  decided,  and  that  ilicy  are 
introduced  to  explain  the  reafon  of  the  judgment,  are  very  ftrong^ 
evidence,  that  the  judges  in  Shelley's  cafe  gave  their  fan6lion  to 
lord  Coke's  dodrine  in  iht  full  extent  of  k,  that  is,  in  the  cafe  of 
a  gift  where  heirs  male  of  the  body  were  both  words  of  purchafe  and 
of  limitation  5  and  lord  Dyer's  luthorky  ought  to  have  thfe  greater 
weight,  becaufe  he  is  riot  contradi^ed  by  any  other  report  of  the 
Itime  cafe ;  not  even  by  lord  Afiderfon,  who  was  counfcl  for  the 
fecond  fon,  fdr  hfe  only  takes  notice  of  kA-d  Coke*s  account  of  the 
reafons  of  the  judgment,  by  obferving  that  they  were  not  men- 
tioned in  court.  See  1.  And.  71.  Accordingly  mr.  ferjeant 
Kolle  citei  Shelley's  cafe  as  having  det<rrmined  xht  point.  See 
2.  Ro.  Abr.  416.  F.  pi.  5.  Afhcnhurft's  cafe.  Mich.  7.  Jam. 
ifi  the  liejtt  authority,  ^nd  in  that  land  was  devifed  to  exectttors* 
til!  900V.  (hould  be  rai&d  fbr  the  preferment  of  the  teftutor's 
three  daughters,  and  afterwards  to  his  right  heirs  males  fbr  ever* 
ind  one  Beard  was  fbuiKl  by  fpdcial  ^rdift  to  be- the  heir  male  r 
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bot  the  court  of  king's  bench  held  that  he  could  not  take  the  rc- 
mainder*  becaufe  the  three  daughters  were  the  J^irs  general,  and 
in  Eailer  17.  James  the  judgment  was  affirmed  in  the  exchequer 
chamber.  This  cafe  is  the  ftronger,  becaufe  it  arofe  on  a  will» 
and  the  teftator,  in  the  devife  to  his  heirs  male,  mentions  his  heirs 
general,  which  no  doubt  was  urged  as  a  circumftance  to  ihew  that 
the  teftator  meant  a  /pedal  kind  of  heir>  and  might  have  war« 
noted  a  departure  from  the  ftrift  fenfe  of  heir  without  overturning 
lord  Coke's  general  rule.  See  Hob.  34.  and  Palm.  50.  Counden 
and  Clerke  already  ftated  from  lord  Hobart  at  the  beginning  of 
thb  note,  is  another  cafe  where  a  demfe  to  heirs  mole  could  not 
cake  effedl,  becaufe  the  heirs  general  were  females ;  and  this 
judgment  appears  to  have  been  alfo  affirmed  on  error  in  fi.  R.  Seo 
Jenk.  Cent.  294.  There  are  fe?eral  modern  determinations 
to  the  iame  purpoie.  In  Sonthcott  and  Stowell,  which  was  ad- 
jadged  about  the  29.  of  Cha.  2.  one  having  two  fons  covenanted 
to  Itand  feifed  to  the  ufe  of  the  eldell  in  fpecial  tail  male,  re- 
mainder to  the  heirs  male  of  the  covenantor,  or  according  to  one 
report  of  the  cafe  the  heirs  male  of  his  budy,  and  for  want  of  fuch 
iflae  to  his  own  right  heirs.  The  eldeft  fon  dies  leaving  a  fon  and 
daughter;  the  covenantor  dies,  and  then  the  fon  of  the  cove- 
nantor's elded  fon ;  and  the  queflion  was,  whether  the  fecond  fon 
or  the  daughters  of  the  eldeft  fon  (hould  have  the  edate.  The 
court  determined  in  favour  of  the  fecond  fon,  becaufe  the  erandfon 
furvived  the  grandfather,  and  being  heir  general  as  well  as  malt 
could  take  either  by  purcbafi  or  defcent  on  his  death,  and  there- 
fore it  was  immaterial  whether  an  eUate  for  life  arofe  to  the  co« 
venantor  by  implication  or  not ;  but  it  was  agreed  by  the  whole 
court,  and  even   by  the   counfel  for  the  (econd  fon,  that  if  the 

frandfon  had  not  furvived,  the  fecond  fon  could  not  have  taken 
y  furcbafe,  becaufe  his  nieces  would  have  been  heirs  general, 
and  confequently  he  could  not  have  been  complete  heir.  See 
I.  Freem.  216.  225.  i.  Mod.  226.  237.  2.  Mod.  207.  and 
5.  Kebl.  70A.  In  1695  lord  keeper  Somers,  in  the  cafe  o£  Starling 
and  Elritk,  aecreed  againft  one,  who  claimed  to  take  by  purchafe 
under  a  devife  to  heirs  male,  becaufe  a  female  was  the  heir  generals 
See  Prec.  in  Chanc^  5 a.  The  cafe  of  Ford  and  lord  Oirulfton> 
which  was  determined  m  Mich.  7.  Ann.  by  the  king's  bench,  is  ftill 
Uronger ;  for  in  that  one  Ford  having  iflue  three  fons  and  a  daugh- 
ter, and  alfo  a  brother,  devifcd  to  his  three  fons  fucceffively  in 
tail  male,  with  remainder  to  his  own  right  heirs  male  for  ever, 
and  the  diree  fons  being  dead  without  iffue,  the  whole  court  held, 
that  the  brother  could  not  take  as  heii:  male,  i.  becaufe  a  devife  to 
heirs  male  operates  as  a  limitation  to  heirs  male  of  the  body,  and 
the  brother  could  not  be  heir  male  of  the  devifor's  body  :  2.  be- 
caofe  the  remainder  to  the  heirs  male  were  words  of  purchafe,  and 
by  purchafe  the  brother  could  not  take  as  heir  male,  his  niece  be- 
ing the  heir  at  conmion  law  \  and  fo  jealous  was  lord  chief  juftice 
Holt  of  departing  from  the  eftablifhed  do£lrine,  that  notwitMand- 
in^  the  fpecial  circumRances  in  the  cafe  of  Pybus  and  Mitford, 
waich  will  prefently  be  fbted,  he  doubted  the  authority  of  that 
cafe-  Sec  3.  Salk.  336.  11.  Mod.  189.  and  Vin.  Abr.  DrvifiXS. 
b.  pi.  2.  in  marg.  The  doflrine  was  thought  to  be  fo  firmly  fet- 
tled by  this  laft  cafe,  that  in  1722  lord  ch.  Macclesfield,  in  Dawe^ 
•nd  Ferrars,  which  was  a  cafo  limilar  to  that  of  Ford  and  Oflulfton^ 
iaterrapted  the  connfel  for  the  perfon  ckiming  as  h^r  makt  by  fay- 

(Da)  ing 


Lib.  I.      Cap.  2.  Of  Fee  taile.  Sedt.  23. 


(Note  145.] 


ing  that  be  nvould  not/uffer  the  bar  to  dlfpute  tvhdt  nnas  the  land-mark  \'2,L%  b.l 
mnd  foundation  of  the  law\  adding,  that  in  the  cafe  of  Ford  and  lord  ^  ^ 
OJJ'ulfton  the  point  had  been  determined  on  trials  at  bar  in  every  court 
in  Weftminfter  Hall,  and  appeared  to  he  fo  'very  plain  a  ea/e,  that  in  the 
kind's  beach  the  plaintiff'*!  onun  counjel  'would  not  ajk  a  fecial  ijerdiQ^ 
See  2.  P.  Wmft.  i.  and  Free,  in  Chanc.  54.  However  it  was  not 
thought  proper  to  acquiefce  in  this  opinion  of  lord  Macclesfield, 
and  a  bill  ot  review  being  brought  to  reverfe  his  decree,  lord  ch. 
Hardwicke  dire£led  a  cafe  for  the  opinion  of  the  king's  bench : 
but  the  four  judges  of  that  court  followed  k>rd  Macclesfield,  and 
the  perfon  under  whom  the  claim  was  made  not  being  heir  general^ 
they,  in  February  1743,  certified,  that  he  could  not  take  by  the  de* 
/caption  of  right  heir  male.  See  the  certificate  in  Vin.  Abr.  Devife 
W.  b.  in  a  note  on  pi.  13.  Such  is  the  lift  of  grave  authorities 
which  confirm  lord  Coke's  do^rine  as  to  the  necefTity  of  being 
<very  hcir^  in  order  to  take  by  purchafe  under  the  defcription  of  heir 
male  or  heir  female^  whether  of  the  body  or  not;  and  if  they  wanted 
aid  from  his  name,  it  will  fcarce  be  denied  by  the  coldeft  of  his  ad- 
mirers, that  his  private  opinion  on  a  point  of  law  he  had  To  fully 
confidered,  will  even  in  thefe  times,  when  perhaps  we  are  too  apt 
to  decry  thofe  ancient  authors  whofe  writings  are  ftill  the  grand 
fources  of  information  and  inftrudlion,  be  no  mean  addition  to  their 
weight.  However  it  muft  be  confeiTed,  that  there  are  fome  cafes, 
in  which  the  dodtrine  has  been  deviated  from ;  but  all  of  them,  ex^ 
c^pt  one,  are  determinations  fince  his  time,  and  befides,  moll  of 
them  may  rather  be  deemed  exceptions  to  lord  Coke's  general  rule, 
than  proofs  of  its  non^exiftence.  The  earliefl  of  thefe  is  a  cafe  in 
the  time  of  Elizabeth,  and  cited  by  lord  Hale  in  Pybus  and  Mitfordi 
1 .  V'entr.  3  S  i .  A  fon  of  the  teftator's  brother  was  admitted  to  take 
under  a  denjife  to  the  teftator's  heir  male,  though  he  left  three 
daughters;  but  the  reafon  was,  becaufe  the  teftator  introduced  the 
devife  with  uking  notice  that  his  brother  had  left  a  fon>  and  that  he 
himfelf  had  three  daughters  who  were  his  right  heirs,  and  he  alfo 
gave  the  daughters  2000/.  on  condition  not  to  trouble  the  heir.  In 
this  cafe  the  jpecial  intent  of  heir  male  is  (b  marked  by  the  other 
words,  as  clearly  to  take  it  out  of  the  general  rule ;  and  that  lord 
Hale  meant  to  cite  it  as  an  exception  appears  from  his  faying,  that  it 
is  not  inconfjftent  with  Counden  and  Gierke.  '  See  i.  Ventr.  3<i2. 
Bowman  and  ^ates,  i.  Cha.  Caf.  145.  is  another  cafe  which  was 
determined  on  Jpecial  circumllances  ;  for  the  fon  of  a  fecond  mar- 
riage was  allowed  to  take  a  rent  charge  under  a  limitation  to  heirs 
male  by  a  fecond  wife,  though  not  ftndly  heir,  there  b^ing  a  fon  of 
the  £rft  wife,  becaufe  the  fettlcment  was  apparently  made  as  a  pro- 
vifion  for  the  ifTue  of  the  fecond  marriage.  The  cafe  of  Pybus  and 
Mitford,  adjudged  36.  Ch.  2.  is  liable  to  a  fimilar  obfervation.  One, 
who  had  ift'ue  two  Tons  by  twodi^erent  wives,  covenanted  to  ftand 
ieifed  to  the  ufe  of  the  heirs  male  of  his  body  by  his  fecond  wife. 
1  he  point  determined  by  three  judges  againft  one  was,  that  an  afe 
arofe  to  the  covenantor  for  life,  and  that  fo  the  limiution  to  his 
heirs  male  on  the  body  of  his  fecond  wife  being  a  remainder  in 
tail  fjpecial  executed  in  him,  his  fon  by  the  fecond  wife  took  by 
defcent  SLS  Jpecial  heir;  but  Hale,  chief  juftice»  held,  that  the  fon 
of  the  (econd  wife,  though  not  hekr-general,  might  have  taken  by 
J  urJiaie,  and  according  to  Ventris,  Wild,  julHce,  was  of  the  fam«  " 
r^nnion,  thcugh  another  book  mentions,  that  in  this  refpedall 
Uie  three  other  judges  differed  from  lord  Hale.   See  i.  Freem.  370^ 
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371.     Bat  the  reafoning  of  lord  Hale  (hews,  that  he  did  not  mean 
xe  (hake  Coke's  general  dodrine,  and  that  he  founded  himfelf  on 
the  fpeclal  penning  of  the  deed ;  and  he  diflinguifhed  it,  by  ob« 
ferving  that  the  limitation  was  to  the  heirs  by  the  fecond  wife,  and 
that  the  covenantor  had  taken  notice  in  the  deed  that  another  was 
his  heir  general^  there  being  a  provifb,  that  if  the  fon  by  the  firll 
ivife  fhoold,  after  the  death  of  the  Ton  by  the  fecond  wife,  and 
within  ^sc  years  after  attaining  21,  pay  1 200 1.  for  the  covenantor's 
younger  children,  the  ufes  fliould  ceafe ;  and  for  thefe  two  rea- 
sons he  thought  the  deed  fufficient  to  defcribe  a  /fecial  heir.     See 
Pybus  and  Ventr,    i.  Mitford  372.     1.  Frcem.  351.  369.   Raym. 
228.  I.  Mod.  121. 159.     3.Keb.  129.  239.  316.  33d.  and  2.  Lev. 
75.  in  which  lafl  book  the  cafe  is  moil  fully  flated.     In  Wall  and 
Baker  Trin.  8.  W,  3.  the  circumftances  were  ftill  more  fpecial ; 
for  according  to  lord  Cowper's  flate  of  the  cafe  the  tedator  exprefsly 
dire6led,  that  if  his  heir  jhould  be  a  female  his  heir  male  Jhould  pay  t0 
hu  heirs  female  12/.  aysar  out  of  his  lands;  words  manifellly  im- 
plying, rhat  by  heir  male  was  meant  tl  fpecial  kind  of  heir  in  con- 
tradifHndion  to  the  heir  general.     See  i.  Stra.  41,42^     Hitherto 
lord  Coke's  general  rule  as  to  being  both  heir  and  female  to  take 
by  purchase  feems  unimpeached.  But  it  muft  be  ownedi  that  there  is 
a  cafe  in  which  the  dodrinc,  after  a  very  folemn  dilcuilion,  received 
a  moft  fcvcre  attack  from  a  judge  of  the  highell  autJiority.     This 
happened  in  the  famous  cafe  of  Brown  and  Barkham  determined  by 
lord  chancellor  Cowper ;  who  held  a  younger  brother  to  be  capable 
of  taking  as  heir  male  under  a  devife  to  the  heirs  male  of  the  body 
of  the  teffator's  great-grandfather,  though  the  daughter  of  an  elder 
brother  was  heir  general,  and  in  dead  of  founding  his  decree  on  fpecial 
circumftances,  which  were   not  wanting    in    the   cafe,  moil  ex- 
prefsly  denied  lord  Coke's  dittinftion  between  defcent  and  pur- 
chaie«     See  Prec.  in  Cha.  442.  461.      Gild.  Rep.  116.  131.  and 
I.  Stra.  35.     But  lord  Cowper's  decree,  notwithilanding  his  high  • 
charader,  was  not  acquiefced  in;   for  in  November  1741  the  ' 
fame  cafe  was  brought,  by  bill  of  review,  before  lord  chancellor 
Hardwicke,  who  indeed  decr-ced  in  favour  of  the  fame  perfon, 
l)ut  was  far  from  following  lord  Cowper  in  his  reafons.     He  ad- 
mitted lord  Coke's  diftindion  to  have  been  !on^  ago  eilabliihed, 
and  profeiTed  to  determine  wholly  on  the  fpecia.1  circumilances,  * 
without  the  leafl  intention  of  impeachiug  the  general  rule.     In 
giving  judgment  he  divided  the  cafe  into  two  quefHons :  iH.  whe- 
ther it  was  an  eilabliihed  rule,  that  ho  who  claims  as  heir  male 
\>y  purchafe  mufl  be  general  heir  as  well  as  neareil  male  defcend- 
ant;  2dl7,  whether  the  apparent  intent  of  a  teilator  to  the  con- 
trary may  not  create  an  exception  to  the  general  rule.     According 
to  a  very  good  note  of  the  cafe  lord  Hardiyickp's  words  on  the  • 
firft  queflion  were  thefe  :     As  to  the  firft  of  thefe  queftions,  it  can- 
not be  denied,  but   that  the  diJlintHon  betiveen  an  heir  male  of  the 
hoJy  to  take  by  defcent,  'who   is    the   neareft  malt  defendant  of  the  ' 
/4r(^  claiming  through  males,  and   to   tcuhp   by  purchafe,  <who  muft 
he  heir  as  nvell  as  a  male  defendant  of  the  body,  has  been  long  ago 
eflablijhed.     The  ftatute  de  donis  ejlablijhed  the  firft,  and  the  fecond 
ias  been  laid  donjon  by  lord  Coke  in  bif  comment  upon  Littleton^  and 
is  taken  from    his   argument  in  ShefUy^s  cafe  and  Dyer's  report  of 
that  cafe,  .and  he  has  been  follouoed  by  fome  later  authorities.    Lord 
Cfrwper  argued ftrongly  againft  this  rule;    but  as    his    argument  is  • 
^'cU  kaoivn  and  very   com/rfon,   I  Jhall  not  noiv  take  notice  of  it, 
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Ji^  //^w  doBrine  had  been  res  Integra  tff  the  tinu  rf  his  decree,  •''  F  2  A.  b«  1 
nvas  Jo  notu*  I  am  fo  fi^Uy  anrvinced  of  the  umreafimabUnefs  of  it 
that  I  nvould  never  ejlahl'tjh  it.  But  *when  a  rule  if  law  has  long 
frevailedt  it  ought  to  be  fupported,  though  it  be  not  ftriSly  eigree^ 
Me  to  natural  reafon\  for  in  many  infiances  it  is  mure  materia^ 
that  the  law  is  fettled  than  how  it  is  Jettled.  But  as  I  think  that 
this  cafe  mof  be  determined  'without  determining  this  qui/Hom,  I 
Jball  leave  the  rule  unimpeachedj  and  found  my  decree  on  the  fe-^ 
cond  queftion.  He  then  proceeded  to  confider  the  fecond  qoeftions 
and  after  flating  fevenil  aathorities  to  (hew  there  might  be  ex- 
ceptions to  the  general  rule^  he  pointed  oQt  the  particular  dr- 
cumftaRces  which  \x,  relied  upon  in  the  cafe  before  him*  and  on 
account  of  them  only  affirmed  lord  Cowpcr's  decree.  Lord  Hard- 
wicke's  guarded  manner  of  expreffing  himfelf  on  this  laA;  cafis 
amounts  to  a  full  acknowledgment  of  the  general  rale,  and  is  the 
ilrongeft  authority  to  prove  its  exiftence,  becanfe  he  avowed  his 
diflike  of  it. — Upon  the  whole,  it  is  fubmitted  to  the  learned 
reader,  that  the  general  rule  of  being  heir  general  to  take  as 
heir  male  or  female  by  purchafe  may  be  defended  as  a  reafonable 
rule  of  conilrudion,  where  the  words  merely  operate  as  words 
of  purchafe,  and  more  particularly  if  the  fuperadded  words  of 
limitation  are  to  heirs  general,  as  where  land  is  given  to  the  heirs 
female  of  the  body  of  one  and  the  heirs  of  their  bodies  ;  that  the 
authorities  before  and  in  the  time  of  lord  Coke  fully  warranted 
him  in  advancing  the  rule  in  its  full  extent,  that  is,  where  the 
ivords  operate  as  words  both  of  purchafe  and  limitation ;  that  the 
rule  has  been  confirmed  by  many  cafes  fmce  lord  Coke's  time  f 
and  ladly,  that  as  lord  Cowper's  opinion  is  the  Angle  dired  au* 
thority  in  any  printed  book  againA  the  rule,  and  it  has  been  adted 
upon  and  acknowledged  in  feveral  fubfequent  cafes,  ii  ought  (till 
to  be  obferv^d,  where  the  conftru£lion  reib  fingly  on  the  words 
heirs  femalcy  and  they  fiand  unexplained  by  any  other  words  or 
circumilances. 

[Note  146.]        (1)  It  is  very  unoTua]  to  create  an  eftate  in  tail^mdlr,  and  I  [  25.  a.  J 

have  feen  an  argnment,  in  which  it  has  been  attempted  to  prove, 
that  the  law  of  England  will  not  allow  of  a  defcent  through  females 
only,  even  in  the  cafe  of  eftates  tail;  bat  other  authors  as  woU  as 
Littleton  and  Coke  mtn^ioufuch  defcents,  nor  did  I  ever  hearany 
authority  cited  to  fopport  die  contrary  dodrine.  See  Flowd. 
Qgsr.  ^7.  and  153. 

[Note  147.]        (*)  If  hujband and nsjifk  are  diifortedk  vinculo,  the^  are  only  /*-  f  2  C.  b.J 
noMis  for  life ;  for  the.  lisw  doth  mt  prefume,  that  thty  wll  marry 
again.     7*  H.  4.  16.     5.  H.  6.  45.    HaL  MSS. 

[Note  ^8.  ]        (4)  Here  it  carmot  be  taiU  for  the  uncertainty  which  of  them  he 
will  many  firfl^    But  if  a  gift  was  to  A.  and  B,  a  femejole  and  to 
the  heirs  of  their  bodies,  remainder  to  A,  and  C,  a  feme  /ole  and  to  the 
,    heirs  of  their  bodies,  it  is  tail.    Hal.  MSS. 


[Note  149.] 


(1)  In  pleading  feifin  of  fuch  an  eftate  in  hu(band  and  wife,  i^  f  26.  ^.1 
fhall  be  ajledged,  thac  they  were  feijed  together  and  to  the  Ijeirs  of^         *     '^ 
the  body  of  the  wfe  in  her  right ;  and  not  that  they  were  fciled  of 
^he  freehold  or  fee^aiL    Per  Fitzherbcrt,  27.  H.%.  21.  b. 


t?) 


Vid. 
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(3)  Vid.  Hob.  cafe  X 1 3.  page  84.     Gift  to  hufha^d  and  ivife  for  'i  NotC  150.] 
4kiir  lives^  and  stfter  their  dcuafe   to  the    heirs   rf  the  body  of  the 
bujband  procrcand*  fupcr  corpus  of  the  luife,  is  tail  only  in  the  huj* 
bandt  and  the  'wife  hath  only  for  life\  and  it  is  the  fame  ivith  ha- 
redibtK  of  the  hufhand  de  corpore  of  the  hufband  on  the  ivife  pro- 
cmjumI'.     Skctc  and  Osfcnbridge.     So  Tr.  6.  Jac.  B.R.  Repps  and 
Bonham.     Land  limited  to  hufhand  and  ivife  for  their  li<ues,  and  after 
their  dtceafe  haercdibus    of  the   body    of  the   lulfe  by  th:  hifband 
%•  he  begotten ;  it  is  tail  only  in  the  <wrfe.     But  it  nvas  agreed,  that 
if  it  bad  been  to  the  heirs  <which    tl>e    hufband  fhould  beget  on  the 
^otfy  of  the  ivife,  or  to  the  heirs  of  the  body  of  the  ivife  and  of  the 
h^dy  of  the  hufband  to  be  begotten,  it  had  been  tail  in  both, — 8.  -^.2. 
•fail  3i.     Gift  to  the  hufband  and  ivife  and  10  the  heirs  of  the  bodies 
iffuing,  and  if  the  ivife   obierk   fine   hxrcdibu-?,  yet  tail  in  both. 
12.  E.  3.     Variance  jj.      g,  E,  3.  64.  ibid  93.     Land  given  to 
bufband  and  ivife  and  to  the  heirs  of  the  body  of  the  hufhand^  and  if 
bujband  and  ivife  obicrit  fine  hairedibus  inter  cos  procreatis,  re- 
mainder  over;  jtt  it  is  tail  general  in  the  hufband  only. ^^Land  given 
to  the  hufband  and  ivife  and  to  the  heirs  of  the  htfbind  of  the  body  cf 
bis  ivife  to  be  begotten  ;  it  is  only  tail  in  the  hufband.     Hie  fcl,  29. 
Te*  ifgifi  be  to  the  hufband  and  ivife  and  to  the  heirs  of  the  bod)  of 
4 be  'Uiife  by  the  hufband  to  be  begotten,  the  tail  is  only  in  the  ivife. 
His  heirs  appropriate  in  the  firfi  cafe,  of  the  body  /'//  the  fecond  cafe. 
—Hall  MSS.     But  where  the  gift  is  to  the  wife  only,  and  to  the 
heirs  of  the  body  of  the  hufband,  then  the  tail  is  not  in  either,  of 
vhich  lord  .Hale  gives  the  following  cafe  as  an  inllance.— Nota 
F,  1651.     Sir  Leventhtrpe  ¥  ranch's  cafe.     Land  given  to  the  ivife 
for  itftt  remainder  to  the   heirs   of  the    body  of  the  hufhand  on  the 
bo4hf  of  the  ivife  to  be  begotten.     Ruled,  that  it  is  not  tail  executed 
ooiflkio   in  the  ivife,  but  a  contingent  remainder  in  the  heir  of  the- 
bufifond^s  body,  it  being  limited  to  the  heirs  of  the  hufband' s  body  ; 
^emd  that  as  the  ivife  died  in  the  life  of  her  hufband,  the  remainder 
*was  ifoid,     Hal.  M^S.— The  fame  cafe  is  reported  by  the  name 
•of  Goflage  and  Tayler  in  Stil.  325.  but  there  the  remainder  is  dif- 
ferently cxpreffed ;  for  it  is  not  to  the  heirs  of  the  bodies  of  both  in 
direSl  terms,  but  it  is  to  the  ufe  of  the  heirs   to   be   begotten  upon 
■tbe  body  of  Sufanna  by  Leventhorpe  her  hufband  \  which  moft  pro- 
bably were  the  words  of  the  remainder ;  for  Glyn's  argum^'nt  in 
favour  of  the  wife's  having  an  eftate  tail  appears  to  have  been 
founded  on  the  remainder's  not  pointing  exprefsly  to  the  heirs  of 
gitber."^  Akcr  Sir  Leventhorpe  Franck's  cafe,  lord  Hale  puts  a 
f««rr«,  and  then  adds— V.  1.   E.  3.  Formedon  8.     Land  given , to 
/.  S,  et  uxori  fuse  qaam  po&a  defponfaverit  et.  hxrcdibus  de  ^or- 
poribus  «oram ;  the  nfife  takes  nothing,  becaufe  not  hnoivn  at  the 
,time;  but  it  is  a  tail  in  the  hufband.     Tct  nota,  hx  cdibus  de  cor- 
poribus;  if  the  ivife  had  taken  an  eflate,  it  had  been  a  tail  in  both, 
Hal.  ^SS.     According  to  this  cafe  the  tail  is  in  the  hufband, 
though  the  wife  takes  no  eflate  and  the  tail  is  exprefsly  to  the  heirs 
of  the  bodies  of  both.     But  this  is  more  than  was  contended  for  by 
the  counfel  for  the  wife's  eftate  tail  in  Cnjpige  and  Tayler,  who  ad- 
mitted the  contrary  to  have  been  fettled  by  the  cafe  in  Dy.  99, 
pi.  64.  and  by  Lane  and  Pannelh  which  is  in  i.  Ro.  Rep.  238.  317. 
and  438.     See  alfo  contra  poft.  Sed.  352.  and  the  cafe  of  Frog- 
morton  on  thcdemife  of  Robinfon  againft  Wharrey  in  Wilf.  vol.  2. 
page  125.  and  144.  where  on  a  furrender  of  copyhold  lands  to  A, 
whom  the  furrenderer  intended  to  marry,  and  to  the  heirs  of  their 

(  D  4  )  two 
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two  bodies,  it  was  adjudged/ that  the  wife  took  for  life  with  a 
contingent  remainder  co  the  heirs  of  the  bodies  of  her  and  her 
hufband. 

[Note  151.]        {i)  So  gift  to  A.  and  the  heirs  which  her  hulband  fliall  beget  of  [  26.  b. 
•   her  body  //  tail  in  the  <wife\  and  yet  it  is  not /aid  hex  heirs  nor  heirs  ' 

ofhtihody.     41.  £.  3.  24.     Hal.  MSS. 

[Note  152.]        (2)    Nota,  in  Littletor^s  eafe  the  fin  takes   hy  purchafi^   and  in 

Mande^ile*s  cafe  he  takes  by  purchafe  jointly  'with  the  mother.  But 
if  the  gift  had  been  to  Roberge  and  to  the  heirs  of  her  body  by  tbt 
hujband  begotten,  or  to  the  heirs  of  her  body  and  of  the  body  of  tin 
hujband  begotten,  it  feems  tail  only  in  the  loife.  Quaere^  and  vid. 
1 2.  //.  4.  102.  ^  Thirninge,  Litt,feH.  352.  and  i,Rip,  Shellie^s  cafem 
104.    Ha].  MSS. 


[Note  153.] 


(3)  And  therefore  though  Maud  had  bun  of  the  half  blood,  foe 
Jhould  have  taken.  Hie  Hcdgkinfon*s  cafe  cited  foL  14.  fe&,  6. 
M.  30,  31.  Ehz,  B.  R.  Morris  and  Maule  W.  Vid.  H.  31.  IF. 
n,  zy    Hal.  MSS. — See  ante  fol.  14.  a.  n.  6. 


[Note  154.]         (4)  Where  one  named  after  the  \k9hcTi6xLmJball  take. — H,  13.  Jac 

Brpokes  and  Brookes,  In  cuftomary  grant  by  copy,  one  not  named  in 
the  premifes,  being  named  in  the  habendum,  may  take  a  prefent  eftate. 
Venit  I.  S.  et  cepic  de  domino,  habendum  to  him  and  his  <wif€ 
is  good.^^In  frank-marriage  a  ivife  Jhall  take,  though  neuned  only  in 
the  habendum.  Hicy^^.  17.  4.  £.  3.  4.  5.  2.  3.  17.  Brief 
703.'— ^0  it  feems  in  render  by  fine  to  B.  habendum  to  B.  and  C,  his 
^jife,  8.  £.  3.  31.  24.  £.  V  58.— •Sfl  by  a  deed  by  way  of  remain^ 
der,  a  firanger  to  the  deed,  though  not  named  in  the  premi/es,  Jhali 
take.  Hie  fol,  183.^^^.283.  8.  £,  3.  50.  But  other<wife  regu^ 
larly  one  Jhall  not  taie  a  prefent  intereft  jointly  «with  another,  unlefs  he 
be  party  to  the  dteJ  and  named  in  the  premi/es,  8.  B,  2,  Feoffments 
hie  fol.  yj%.  feci,  721.  3,  H,  6.  18.  27.  \b,  E,  2.  A£  371, 
T'r/A.  16.  jaC'  rot.  I c 80.  Green'wood  and  Tyler,  Hob,  ^i^  But 
if  by  ^icd  indented  or  poll  A,  grants  the  mat^or  of  $,  habendum  to  B» 
et  hxrfilibus,  //  is  good  though  he  *was  not  named  in  the  premifes, 
Hal.  MSS. — See  the  cafe  of  Brookes  and  Brookes  cited  by  lord 
Hale  in  Cro.  Jam.  434.  and  2.  Ro.  Abr«  66,  67.  and  Vin.  Abr. 
Grant  K.  a.  in  which  two  lad  books  there  are  many  other  cafes 
relative  to  the  fame  fubjeifl.  See  further  ante  7.  a.  where  lord 
Coke  writes,  that  if  A.  gives  land  to  hold  to  B.  and  his  heirs  it  is 
gcid,  though  he  is  not  named  in  the  premifes ;  to  which  lord  Halp 
adds — But  gift  in  the  premifes  to  A,  habendum  to  A*  and  B,  is  <uoid 
ets  to  B.  Af.  2J.  Elisc,  Oou.  Fid,  ante  6.  a,  Ploivd,  Comsnent,  156* 
Throgmorton^ s  cafe,  Hal.  MSS.  See  alfo  ante  where  lord  Coke  de- 
fcribcs  the  oiHce  of  the  habendum,  on  which  lord  Hale  gives  the  fol- 
lowing annotation — //  is  not  nece/fary  to  repeat  the  thing  granted^  ii 
being /u^c\tntt  that  it  is  named  in  the  premiies.  H,  44.  Elix,  B.  R„ 
Hill  and  Giles  adjudged.  One  not  named  in  the  premifes  Jhall  not 
take  by  the  habendum,  unle/s,  Firft,  in  ca/e  of  Jfrankmarriage,  hie 
fei't,  17.  Secondly,  in  ca/e  of  grant  by  copy,  T,  15.  Jac,  B.  R^ 
Brookcs^s  ca/e.  Cro,  Jam,  434.  Thirdly,  in  ca/e  oj'  a  remainder. 
Leafe  to  huJband  andiui/eMaibtVi^Vim  to  the  hi/band /or  10  years;  the 
^vije  ta.(rs  nothing,  T,  31.  El,  Mo,  So  lea/e  of  the  f cite  of  a  recloy 
^nd  all  tithes  afpertaining  to  it  habcnduni  the  f cite  cum  pertin*yjw 
•  '  zoyears. 
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29ytarsy  tbt  tithes  fafs  only  at  ivill.  H,  zS.  EL  Me,  222.  Caiye*t 
<a/e*  Grant  to  ji,  and  B.  habendum  to  A.  for  years  ^  remainder  to  B, 
Jor years ^  is  good\  hut  Uafe  of  t*wo  acres  to  A,  and  B*  habendum  ont 
acre  to  A,  for  years,  the  other  to  B,  for  years,  is  had»  T.  4.  Elite 
Vid.  Hoh,  172.    Hal.  MS S.-— See  contra  to  this  laft  cafe.  Mo.  26.  > 

by  Brwjn  arguendo.  For  other  inflances  of  differences  between  the 
fremifes  and  habendum,  particularly  where  the  former  has  been  joint 
and  the  WxxeT  federal,  fee  Mo.  43.  247.  S 80. 

r  27.  a«l        (0  ^'^  g^fi  '^  ■'»  **^  ^^*  ^'""^  of  the  body  of  B,  his  wfe,  nvho  is'   [Note  1 55.! 
*'     '         **  dead,  is  tail.     12.  i/.  4.  I.    Rationem  diverfitatis  qva£ie,forthe 
Jicondjon  is  his  heir  of  the  body  of  the  father.     Hal.  MSS. 
•  • 

(5)  In  the  cafe  on  the  title  to  the  eaildom  of  Oxford  decided  in    [Note  156.I 
parliament  i.  Cha.  i.  the  judges  held^  that  a  limitation  of  the  earl- 
dom to  Aubrey  de  Vere  and  his  heirs  roales^  being  by  a£l  of  par- 
liament, was  fufficient  to  raife  a  fee  ilmple  defcendible  to  males 

only.    See  W.  Jo.  ]00. 

(6)  Lord  Hale  adds  the  following  inftances  of  j^rr/W  limitations.   [Note  157.I 
King  Henry  the  Third  dedit  manerium  de  Penreth  et  Sourby  Alex- 

andro  regi  Scotis  et  hxredibus  fnis  regibus  Scotiae ;  and  Alexander 
having  daughters,  of*which  one  nvas  married  to  the  Earl  of  Hunt,  died, 
not  halving  airy  heir  king  of  Scotland,  et  ea  de  cau(a  King  E.  i.  r/- 
€OV€red  feifin,  and  the  coheirs  of  Alexander  tjuere  excluded.  Lib,  parL 
£*  1.  134.  308.  The  hcfpital  of  Saint  Katharine  ^was  founded  by 
fueen  Eleanor,  ivife  of  Hen,  3.  re/'er^'ing  the  patronage  (ibi  et  reginis 
Angliae  pro  tempore  exiilentibus,  et  eo  titulo  regina  Philippa  uxor 
£.  3.  habet  patronatum.  Clauf  7.  E,  3.  parte  2.  m.  2.  HaL 
MSS. 

\  27.  b.l      (*)  See  ace.  2.  Inft.  302.    But  yet  he  cannot  have  action  of  [Note  158.J 
^  wafte  againfl  another,  for  he  cannot  count  ad  exharedationem ;  and 

it  is  faid,  that  tenant  in  tail  lofes  his  a£lion  of  waiie,  if  he  becomes 
tenant  in  tail  after  pojpbility  of  ijfue  extinS  pending  the  writ.  See 
Bro.  Abr.  Wafte  pi.  14.  59,  60.  2.  Ro.  Abr.  825.  pi.  5.  Mo.  18.. 
and  po(L  53.  b.  Note  alfo  that  it  is  faid,  that  though  fuch  tenant 
is  not  puniihable  for  waHe,  yet  if  he  cuts  down  trees,  theV  are  not 
his  property.  4.  Co.  63.  As  to  this  ditference  bet^'een  being  dif- 
puniihable  for  wafte  in  felling  trees  and  having  the  propertv  in 
them,  iee  i.  P.  Wms.  528.  See  alfo  2.  P.  Wms.  241.  where  it  is 
faid  by  the  court,  that  if  tenant  for  life  cues  down  timber,  it  be- 
longs to  thofe  who  at  the  time  of  its  being  fevered  were  feifed  of  the 
firfl  eftate  of  inheritance. 

r  28«  a.l      (7)  Cordall's  cafe  Cro.  Eliz.  315,  is  to  the  contrary;  for  there    [Note  159.! 

^  land  was  devifed  to  A,  for  life,  remainder  to  his  firft  and  other  fons 

in  tail  male»  remainder  to  the  heirs  ofA.'s  body,  and  according  to. 
Croke,  who  mentions  the  cafe  as  reported  to  him  by  lord  Coke,  it 
was  refolved  that  A,'s  cilate  tail  was  not  executed  for  the  poflibility 
of  the  mean  eflate's  interpofmg,  but  was  fo  disjoined  during  A,*9 
life,  that  his  wife  could  not  be  endowed.  But  fee  Caf.  B.  R.  temp. 
Hardw.  1 7.  where  lord  Hardwicke  fays,  that  Cordall*s  cafe  has  been 
ieveral  times  denied  to  be  law. 

J8)  Sic  nota  remainder  fapported,  without  particular  eftate^  by  the     [Note  i^^.J 

poffibilitj 
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pfiMHy  tbtd  iff$u  mt^  bt  h^rn.    But  if/uch  Hnmt  li*uits  a  fime^ 
mw  tiii  rtmaifulir  it  il^r^d,  bicoMft  the  ^ates  pre  eenfoundeil. 
Hal.  MSS.-'Here  it  U  pmpcr  to  add»  that  there  is  a  deference 
between  rabjoining  the  uhcritaiice  to  the  paittcuiflr  ellate  by  the 
fime  conveyance  as  limits  the  intermedjate  contingent  remainder, 
and  an  acceffionof  one  to  the  other  by  a  difiinS  waAjkhfe^uemt  ad  or 
conveyance;  for  in  the  latter  cafe  the  contingent  remainder  is  de« 
ftroyed,  thoogh  not  in  the  former.    See  ace  Purefey  and  Rogers, 
z.  Saond.  380.    It  has  even  been  adjudged,  that  in  the  latter  cafe 
the  defcettt  of  the  inheritance  on  the  perioo  having  the  particular 
cftate  will  deftroy  the  contingent  remainder,  wheie  the  defcent  has 
hetnfuh/equeni  to  the  commencement  of  the  particular  eilate.    See 
Kent  and  Harfcol,  1.  Ventr.  306.  T.  Jo.  76.  « Hooker  and  Hooker^ 
Caf.  in  B.  R.  temp.  Hirdw.  13.     But  ad^ceatof  tbeiee  on  tenant 
for  life  will  not  hurt  the  contingent  remainder,  where  the  particu- 
lar cftate  and  the  defcent  take  pkce  at  the^sir  //jw,  and  ape  de* 
lived  from  ^fiamferfin\  as  where  land  is  deviled  to  A>  for  life, 
remainder  over  on  a  contingency^  and  at  the  deviibr's  death  the  re- 
verfion  defcends  npon  A,  as  his  heir.  See  ace.  Archer's  cafe,  i.  Co. 
j|6.  Plmikett  and  Holmes»  LLev.  1 1 1.  and  Boothby  and  Vernon, 
9.  Mod.  147.    The  caie  of  Wood  and  Ingerfole,  Cro.  Jam.  s6o» 
kems  centra;  but  fee  the  obfervatson  on  the  laft  cafe  in  T.  Jo.  79. 
and  Pollexf.  481.    It  would  be  a  gj«at  omiffion  not  to  apprize  the 
ftndenty  that  the  fubjeA  of  this  note  is  fully  gone  into  by  mr.  Feame 
in  his  EiTay  on  Contingent  Remainders.    See  page  iii  to  iiSof 
the(econd  editioa»  whm  the  author  moH  learnedly  and  iageniooiljr 
fates  the  feveral  diftiadions,  exjrfaini  the  reafonson  which  they  de- 
fend, and  eodcavoiirs  to  reconcile  all  the  cafes  on  this  nioe  fnb* 
jed, 

fNole  l6l»l        (')  ^"fi^t"^ ^^^ '^ift  ^^''^''ff*  infpecUJtmI\  the hufiand 'was  eei^  f*  oR      K 
^  tainted  of  trte^,  9r  levies  Jme  Tvitb  proclamations  i  the  bufiaad  dies  K.  ^"«    D. 

havif^  ijfiu  ij  the  *wife:  the  tffue  cannot  istherit,  and  yet  to  many  pnr^ 
pefos  the  twife  fum^inMng  is  tenant  in  tail  after  poffibility,  fir  iffi>€ 
makes  Uafefir  %\  years  accordissg  to  the  ftatute,  it  Jhall  bind  the  rcan* 
fict  or  if  it  is  for  three  lives ,  itAall  net  bo  aforfeiture,  H*  22.  Jac. 
Rot.  Crocker  and  Kelfiy.  Hob.  Rep.  Melton's  cafe.  Fid.  9.  Rep. 
Beamnmt^s  cafo.  Itftems^  fife  cannot  fuj'er  recovery  after.  Quatre. 
Vid.  this  eajt  tf  Beansnont  eifkerwards  debated.  H.  i^.  Cba.  B,  R. 
in  Baker  and  If  Hits  Cro.  Cba.  476.  The  cafe  of  Crocker  and  Kel- 
fey  is  in  W.  Jo.  60.  Hatt.  84.  Cro.  Jam.  688.  Bridgm.  27. 
a.  Ro.  Rep.  490.  498.  1.  Ro.  Abr.  843.  pi.  3.  and  O.  fiendl.  139, 
143.  Beaumont's  cafe  is  in  9.  Co.  138.  b.  and  Mdton'scafe  is  ia 
Hob.  254.  Note,  that  in  the  cafe  of  Crocker  and  Kelfey,  the 
qucftion  was  on  the  operation  of  a  leafe  for  2 1  years  not  ^varrsAtcd 
by  the  32.  H.  8.  the  ancient  rent  not  having  been  referved;  but  the 
iiiue  in  tail  having  levied  a  fine  during  the  wife's  life,  it  was  ad- 
judged that  the  leafe  was  good ;  but  it  feems  to  have  been  agreed, 
that  the  wife,  notwith (landing  the  hufhand's  death,  was  tenant  in  tail 
{o  as  to  be  capable  of  making  leafes  within  the  ilatate.  Indeed 
this  latter  point  had  been  adjudged  in  a  former  cafe»  which  is  in 
Qodb.  102.  See  too  4.  Leon.  C7.  As  to  \he  farmer  pointy  befides 
the  books  already  cited,  fee  2.  Sid.  62. 

[Note  162.]        (3)  ^"'  ^^^^y  ^^  "®'  always  neceflary  to  give  feifin  in  deed;  ^or  P  ^ 

if  the  land  is  in  Icafc  for  years,  curtefy  may  be  without  entry  or  I-       9  •  *^* 

even 
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even  receipt  of  rent,  the  poiTeifiea  of  the  leiTee  for  yeaj-s  being 
deemed  the  pofieflion  of  the  hufband  and  wife.  See  the  cafe  of  De 
Grey  and  Richafdfon*  3.  Atlc.  459.  Lordi  Coke's  dodrine  about 
Jeifin  for  %  p^effio  fratris  is  the  fame.  See  ante  15.  a«  In  n*  4. 
there  the  cafe  of  Newman  and  Newman  is  cited,  from  Wilf.  vol* 
2.  p.  516.  bat  no  hint  being  given  of  the  point  adjudged,  it  may 
be  proper  to  add  here,  that  in  that  cafe  the  court  tonflrued  the  poi- 
lelEoB  of  a  mother  to  be  a  pofTeifioh  for  an  infant  her  ibn  as  his 
guardian  by  law,  (he  being  next  of  blood  to  whom  the  inheriunoe 
could  not  defcend,  and  held  it  a  fafficient  feiiin  to  exchide  the 
daoghters  by  a  former  tttnter^ 

(4)  Wlttber  it  he  an  adnmvfim  in  gr$fs  •r  appendant,     J,feifed  tf   [Note  163*] 
«  manor,  to  ^ubicb  an  athjvwfan  is  appendant,  diet,  halving  {jfue  « 

danghter,  *who  takes  hu/bnnd  and  dies  hefife  entry  into  the  manor m  It 
Jhms,  that  the  bnfband  Jhail  not  he  tenant  by  the  curtfjy  of  the  ad* 

^*ew/on,  nor  of  the  rents  incident  to  the  manor,  becaufi  be  had  not  fei* 
fin  of  the  principal.     Hal  MSS. 

(5)  According  to  Perkins,  the  hufband  (hall  have  curtefy  in  an  [Note  164*] 
advowfon,  though  he  fuffers  the  ordinary  to  prefent  by  lapfe  on  an 
avoidance  in  his  wife's  life- time.     Perk.  Sed.  468.    But  fuch  a 

caie  is  not  within  lord  Coke's  reafon  for  allowing  curtefy  of  an  ad« 
vowibn  without  feiiin  in  deed;  nor  do  I  find  any  authority  to  fiipport 
the  dodrine,  befides  Mr.  Perkins's  name.  That  indeed,  on  ac- 
count of  the  learning  and  ingenuity  difplayed  in  his  Profitable  Botdt 
on  the  laws  of  £ngland,  ought  in  general  to  have  confiderable 
height;  though  one,  who  wrote  fooa  after  Mr.  Perkins,  defcribea 
}|im  to  be  ii  man  that  luriteth  of  dw)erfe  titles  of  our  lain  rather  fub^ 
tiify  than  foundly.  Fulb.  Paral.  40.  a.  See  alfo  a  more  particular 
chArader  of  Mr.  Perkins  in  Fulb.  Prepar.  28.  a. 

(6)  Here  an  ofe  before  or  not  executed  by  the  27.  H.  8.  muft  be   [Note  165*] 
jaeant ;  for  an  ufe  within  that  (latute  is  a  legal  eilate.    See  ace* 

3.  And.  75.  147.  and  by  lord  Coke  bimfelf  in  Cro.  Jam.  aoi.  See 
9M0  I.  New  Abridgm.  660.  But  though  in  Aridnefs  of  law 
there  cannot  be  curtefy  of  trufts,  yet  fince  lord  Coke's  time  our 
courts  of  equity  have  allowed  curtefy  both  of  trails  and  of  other 
interefts,  which,  though  in  laiw  mere  rights  and  titles,  are  deemed 
efiases  in  equity,  and  made  to  conform  to  many  of  the  rules  and 
confequences  incident  to  eilates  in  ^ziv.  See  in  i .  Atk.  603*  the 
cafe  of  Caihborn  and  Ingliih,  in  which  lord  ch.  Hardwicke  decreed 
curtefy  of  an  equity  of  redemption.  See  S.  C.  more  fully  reported  in 
Vin.  Abr.  Curtefy  E.  pi.  23.  However,  a  loife  in  point  of  benefit 
may  have  a  trult  of  inheritance,  which  may  be  fo  declared  as  to 
prevent  curtefy,  as  by  direding  the  profits  during  the  wife's  life  to 
DC  paid  for  her  fepartUe  ufe ;  for  in  fuch  a  cafe  the  intention  to  ex- 
clude the  huiband  from  curtefy  is  manifeil,  and  he  cannot  have  an 
equitable  fcifm.  3.  Atk.  715.  It  is  alfo  proper  to  remark,  that 
though  curtefy  out  of  a  truft  is  allowed,  yet  dviuer  has  been  refufed ; 
a  partiality  not  eafy  to  be  reconciled  with  reafon,  however  fettled  by 
|he  current  of  authorities.    But  as  to  this  fee  pofl.  3 1.  b. 

(7)  Mr.  Perkins  makes  a  quare,  whether,  if  a  woman  feifedin    [Note  16.6.} 
fee  makes  leafe  for  life,  refcrving  rent  to  her  and  her  heirs,  the 

|ia(band  ihall  not  h^ye  curtefy  in  the  rent  during  the  Icafe;  but  he 

'  feems 
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icems  to  admit,  that  the  hulband  fliall  not  have  curtefy  of  th« 
land  itfelf,  unlefs  the  leafe  determines  before  the  wife's  death. 
Perk.  Sedl.  467.  See  pod.  32.  a.  where  in  a  like  cafe  lord  Coke 
fays,  that  the  wife  (hall  not  have  dower.  But  if  a  rent  is  incident 
to  a  reverfion  expedtant  on  an  eilate  tail,  the  hu(band  (hall  have 
curtefy  of  the  rent  till  the  uil  determines.     Pod.  30.  a. 

[Note  167.]         (0  ^*  "Ot*  till  ijfue  the  bufiand  cannot  ufe  the  title  •/  his  'wife's  \j^9*  ^'J 

dimity  \  but  after<wards  be  may.     So  adjudged  by  Hen.  8.  in  the  cafe 
9f  IVimbyt  'wbo  claimed  the  title  of  lord  Talboys  in  right  of  bis  'wife. 
Hal.  MSS. — This  annotation  fhews,  that  in  die  opinion  of  lord 
Hale  a  title  of  honour  admits  of  curtefy.     But  lord  Coke,  after 
dating  tnvo  precedents,  one  of  curtefy  in  a  title  of  honour,  and  ano- 
ther of  curtefy  in  an  ofHce  of  honour,  avoids  making  the  lead  in- 
ference, and  profefledly  leaves  the  reader  to  his  own  judgment ; 
from  which  referve  it  may  be  conjedured  that  he  had  his  doubts* 
In  fad,  the  point  had  been  feveral  times  controverted  in  lord  Coke's 
time.     About  the  year  1580  Richard  Bertie  claimed  the  barony  of 
Willoughby  in  right  of  his  lady  Catherine,  dutchefs  of  Suffolk, 
he  having  had  iffue  by  her.     The  claim  was  referred  by  queen 
EHzifbeth  to  lord  Burghley,  and  two  other  commidioners,  as  was 
alfo  a  claim  of  the  fame  dignity  by  Peregrine  Bertie,  the  fon  and 
heir  of  the  duchefs  of  Suffolk  by  Richard  Bertie.     At  one  time 
the  precedents  urged  for  the  hun)and  were  thought  to  make  an  im- 
preifion  on  the  commiffioners;  but  finally  they  made  a  report  in 
favour  of  the  fon,  who  was  accordingly  admitted  to  the  dignity  in 
the  life- time  of  his  father.     See  Coll.  Proceed,  on  Claims  of  Ba- 
ron. 1.  to  23.     But  notwithfbmding  this  cafe,  two  other  claims  of 
a  like  kind  were  made  within  a  kw  years  after,  the  fird  about 
1586  by  fir  Thomas  Fane,  in  right  of  his  wife  Mary,  the  daughter 
and  heir  of  Henry  lord  Bergavenny,  and  the  fecond  about  1604 
by  Sampfon  Lennard,  in  right  of  his  wife  Margaret  lady  Dacres. 
Of  the  event  of  the  former  claim,  I  do  not  find  any  account ; 
but  as  to  the  latter  it  appears,  that  king  James  referred  it  to  com- 
mifli oners,  and  that  lady  Dacres  dying  before  any  decifion,  the 
affair  was  compromifed  in  161 2  by  the  King's  granting  precedency 
to  the  hufband  as  elded  fon  of  lord  Dacres.     The  letters  patent 
giving  this  precedency  recite,  that  the  commiffioners  had  found  ba- 
ronies on  the  like  right  conferred  on  the  bufba^td  in  feveral  fornix 
Aw,  and  in  this  particular  barony  of  Dacres  three  feveral  precedents* 
There  are  other  exprefiions  equally  remarkable  for  a  dudied  am- 
biguity, fttch  as  leave  undecided  whether  H;he  pretenfion  to  the 
wife's  title  was  deemed  a  claim  of_  favour  or  of  right  from  the 
crown,  and  appear  calculated  to  avoid  an  adjudication  of  the  point ; 
and  in  this  unfettled  date  of  things,  it  is  not  furprifmg,  that  lord 
Coke  fliould  be  fo  cautious  of  advancing  any  pofitive  dodlrine  on 
the  fubjeft.    I  cannot  learn  that  there  have  been  any  claims  of 
dignities  by  curtefy  fince  lord  Coke's  time,  and  from  the  want  of 
modern  indances  of  fuch  claims,  and  from  fome  late  creations,  by 
which  women  have  been  made  peerefles,  in  order  that  the  families 
of  their  hofbands  might  have  titles,  and  yet  the  hud>ands  them- 
fclves  continue  commoners,  it  feems  as  if  the  prevailing  notion  wa» 
againrt  curtefy  in  titles  of  honour.     However  I  have  not  yet  dif- 
covcred,  whether  this  great  quedion  has  ever  formally  received 
the  judgment  of  the  houfc  of  lords.— For   the  particulars  of 

Wimby'a 
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Wimby*s  ctfe  cited  b/lord  Hale,  fee  Coll.  Claims  of  Bar,  11.  44. 
aod  72. 

(2)  Lord  Coke  means,  that  the  hufband  (hall  not  be  tenant  hy    [Note  i58.J 
the  curtefy  of  the  yei^iory,  it  being  fufpended  during  the  tvJbole  time 

of  the  marriage  by  the  leafe  of  the  unancy  to  the  wife.  See  further 
as  to  the  tSeh  of/u/^nfion  on  curtefy  in  Perk.  fe£l.  459,  460, 461, 
462. 

(3)  The  hufband  could  not  have  curtefy  in  refpeft  of  tYitfee,  be-  [Note  169.  J 
caufc  that  was  defeated  by  the  fon's  recovery  in  the  formedon ;  nor 

in  rcfpeft  of  the  tail,  becaufe  the  wife's  feoffment  before  the  mar- 
riage had  difcontinued  the  taiU  and  confequently  there  could  be  no 
fciiin  of  it  during  the  marriage.  This  feems  to  be  the  rationaU  of 
the  cafe  put  by  lord  Coke. 

(5)  Vid.  Pafch.  9.  E.  i.  rot.  4.  Si  habuit  cxitum,  qui  auditus  [Note  170.] 
fait  damare  feu  vocem  edere  infra  quatuor  parietes;  (\\xi^puer  non 
fuit  *vifits  nee  auditus  clamare  ab  homiuihus  ma/culis,  licet  per  fcsroi* 
nas  nominatus  fuit  Johannes.  Therefore  hufband  not  tenant  by  the 
curtefy,  H.  5.  E,  I.  rot.  I.  Wighorn.  Hal.  MSS. — I  cannot  guefs 
what  lord  Hale's  view  could  be  in  citing  this  record,  unlefs  it  wa» 
to  (hew  that  anciently  in  the  cafe  of  curtefy  the  having  male  iffue 
bom  alive  could  be  proved  by  men  only;  which  mull:  be confeffed  to 
have  been  a  mod  unaccountable  peculiarity. 

[^0.  a.l  i}"^  On  the  other  hand,  curtefy  by  the  cullom  of  Gavelkind  is  [Note  171.I 
iiibjeA  to  feveral  difadvantages;  for  it  is  only  of  a  moiety  of  t\iQ 
wi^'s  lands  and  it  ceafes  if  the  hufband  marries  agaifi.  See  Robin- 
ion  Gavelk*  b.  a.  c.  i.  where  the  learned  author  fuggeils,  that  fome 
have  doubted,  whether  there  is  any  fuch  variance  between  the  com* 
mon  law  and  the  cullom,  and  therefore  undertakes  to  prove  it  by 
authorities  on  record. 

* 

(2)  So  if  it  <was  a  rent  de  novo  granted  in  tail,  and  the  nvife  dies  [  Note  1 72.] 
ivithcut  ifjue^    the    hufband  Jhall    be   tenant  by  the  curtejy,     Hal. 
MSS. 

(4)  4.  E.  2.  Cui  in  vita  15.  ^4.  E.  i.  ibid.  30.  10.  £.  3.  11.  [Note  173*] 
22. /f.  6.  24.  If  hufband  intitled  to  be  tenant  by  the  curtefy  aliens 
and  retakes  eftate  to  him  and  his  ivife,  by  lA/hich  the  ivife  is  remitted^ 
befiall  net  hi  tenant  by  the  curtefy.  Contra  if  it  ivas  before  i£ue  had, 
9.  H,  7.  I.  Vid.  T.  7.  Jac.  Ley  «.  ii,  Sparrey^s  cafe.  Hal.  MSS. 
—See  hty^s  Rep.  9. 

(5j  Pat.  ii.H.3.m.3.CumconfuetudoetlexAnglia;fit,qu6dfi  [Note  174.} 
aliquu  defponfaverit  aliquam  hapreditatem  habentem,  et  ex  ea  pro- 
lem  habuerit,  cujus  clamor  auditus  fuerit  infra  quatuor  parietes,  et 
vir  fupervixerit  uxorem,  habebit  tota  vita  fua  cuftodiam  hsreditatis 
uxoris,  licet  ea  hasredem  habuerit  ex  primo  viro,  qui  plenae  seta- 
tis  e(l ;  prsBceptum  eft,  qu6d  eadem  lex  obfervetur  in  Hibernia. 
Hal.  MSS.— The  fame  extrad  from  the  patent  roll  of  ii.H.  3.is 
given  in  Hal.  Hift.  C.  L.  180. 

[p«  b.]      (2)  Mr.  fcrjeant  Hawkins  makes  a  quaere  of  this,  obferving  that   [Note  175.] 
''  the  fee  and  freehold  were  in  the  wife,  and  that  the  wife  of  an  ideot 

ihall 
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fiudl  have  dower.  Hawk.  Abr.  of  Co.  Littl.  42.  It  hat  been  alf* 
remarked,  that  there  is  not  any  concourfe  of  titles  between  the  king 
an4  the  hufband;  the  hufband's  tide  by  curtefy  not  hcxng  eett/ummate, 
till  the  death  of  the  wife,  when  the  king*s  title  determines.  See 
Plowd.  264.  Engl.  ed.  in  a  note  by  the  Editor.  However,  note  the 
reasoning  in  Plowden.  See  alfb  8.  Co.  170.  where  it  is  adjudged^ 
that  thoi^h  in  the  cale  of  ideotcy  the  oiliee  forjime  purpoies  has 
relation  to  the  time  when  the  ideot's  eflate  commenced,  yet  the  king 
is  only  intitled  to  the  profits  from  the  finding-  of  the  office;  which» 
as  it  may  have  fome  influence  on  the  point  or  cartefy,  is  proper  to 
be  attexided  to, 

[Note  176.J         (4)  If  dijftifee  enters  nt  Jiffeifif^s  heirt  and  makes  feofkemt  en  cose- 

dxtion,  and  enters  for  condition  ireken^  and  the  heir  enters^  the  right  is 
rewnjed.    Vid.  19.  H.  6.  43.    Hal.  MSS. 

[Note  177.]         (7)  Nota,  in  tenmtcy  in  denser  the  vsifefiudl  he  faid  to  he  in  ly  the 

hufiand.  36.  H,  6.  Dorjuer  30.  But  tesumcy  iy  the  eurtefi  is  in  the 
Poll.  5.  E.  .1.     Entry  66.     Hal.  MSS. 

[Note  178.}  (S)  The  following  note  is  by  the  editor  of  the  eleventh  edition 
of  lord  Coke's  Commentary.— -(The  reafon  why  the  law  gave  the 
wife  dower  will  appear,  if  we  confiderhow  the  law  Hood  anciently; 
for  by  the  old  law»  if  this  provifion  had  not  been  made»  and  the 
party  at  the  marriage  had  made  no  affignment  of  dower»  the  wife 
would  have  been  without  any  proviiion,  for  the  peribnal  eftatcs  even 
of  the  richcfl  were  then  very  inconfiderable;  and  before  trufts  were 
invented,  which  is  but  lately,  the  hufband  could  give  hb  wife  no* 
thing  during  his  own  life,  nor  could  he  provide  for  her  by  will,  be- 
caufe  lands  could  not  be  devifed,  unlefs  it  was  in  fome  particular 
places  by  the  cuftom,  till  the  (tatute  of  Hen.  8.) 

[Note  179.]        (2)  Claaf.  26.  H.  3.  m.  19.    Mulier  ratione  tenors  in  dotenvF'?!.  a*] 

non  debet  venire  coram  judiciariis  itinerantibus  rationc,  communis 

furomonitionis.     But  jet  Jhe  Jhidl  be  attendant  to  the  heir  for  a  third 

fart  of  the  ferviceh  for  ijcbich  he  is  attendant   over.     Tenant  in 

frank-marriage  in  the  fourth  degree  dies;  his  iffue  endoiMS  his  mother  \ 

fhefitall  he  attendant  as  the  iffue  is^  and  Jhall  not  hold  ax  quitted •     So 

if  A.  gives  to  B.  in  tail  rendering  during  his  hfe  5  J.  and  after-wards 

10/.  the  nvife  of  B*  endorsed  jhall  hold  of  the  heir  hy  a  third  part 

of  \os.     But  if  there  be  tenant  by  $  s,  and  mefne  hold  over  by  to  s.  and 

tenant  dies  ^vithout  heir,  his  ivjfe  jhsdl  he  attendant  to  the  mefne  only 

for  the  third  part  of  ^  s.  Keilnv,  124.  1 29.     Hie  fol,  46.  leafo  by  /r- 

nant  in  tail,  avoided  by  the  iffue  yet  revised  againft  tenant  in  doiveri 

Hal.  MSS.  ' 

[Note  1 80.  J         (4)  Leffee for  life  furrettders  to  him  in  reverfion  on  condition,  and  en^ 
tersfor  the  condition  broken  \yet  the  msife  of  tie  reverfioner  fl^all  be  en- 
doived.    No)t   n.    284.     Ormond's   cafe.     Hal.    MSS. — See   Noy 
•  66. 

[Note  181.]  (6)  17.  E.  3.  65.  Viz  fol  42.  Vid.  6.  £.  3.  43.  contra.  Nota 
the  cafe  5.  £.  3.  Fouch.  249.  A.  gives  in  tail  to  B.  his  ddeft  fom 
who  dies,  the  *wife  of  B.  is  endovsed  of  the  third  part  of  the  <whole. 
A,  dies,  his  ivife  brings  dower  againjl  the  vjife  of  B,  Jhe  vouches  the 
beir  of  her  hujband  Jy  reafon  of  the  reverfion^  and  adjudged  that  he 
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/hall  fMorranU  But  qoaere  ifjhejhatlrtcvoer  in  malue  the  third  part 
eftht  nnboU  or  only  the  third  part  of  t^wo  parts*  Itjeems  only  the  third 
part9ffwo  parts,  hy  reafon  of  the  en/idion*  Therefore  quaere  if  in 
this  caft  the  fiifm  of  B*  be  not  fully  avoided.  Suppofe  that  the  tuife 
tf  J,  bad  Jirft  recovered  during  her  life  the  nuife  of  B.  cannot  de^ 
manddavoer  except  of  the  ttvo  parts  'whicb  ivere^  in  the  hands  of  the 
heir.    HalMSS, 

[jl.b.l       (3)  If  tenant  for  life  makes  a  feojmnt  in  fee  and  dies,  the  wife    [Note  iStJ 
^  fiaUnot  be  endowed*     3.  /f.  4.  6.     14.  //l  4.  13.     Tet  if  tenant  at 
txiU  makes  feoffment  and  dies,  his  <wife  Jball  be  endowed.     Cited  by 
Jones  9  Cha.  to  ha've  been  adjudged  34.  Eli%.  in  Mojkly  and  Taylor, 
HaLMSS.— Sec  W.Jo.  317. 

« 

(3  a)  That  there  cannot  be  dower  of  a  trujl^  fee  Forreft.  138.    [Note  183,] 
2.  Atk.  525.     Sec  further  2.  P.  Wms.  700. 

(j)  Pat,  I.  E.  1.  m.  17.  Pncfertim  cum  hujufmodi  mulicribus    [Note  x&|<] 
caftra,  quae  foerant  virorum  fuonitn*  et  quae  funt  de  guerra*  vei 
etiani  homagia  et  fervicia  aliquorum,  quse  funt  dc  guerra,  in  dotem 
non  debaerunt,  nee  confaeverunt  aflignari,  ideo  falvis  nobis  ca^ris 
€t  homagiis  pcaedidis,  &c.    Hal.  MSS. 

(6)  ^vLa*whole  manor  refeifed,  becaufi  it  was  caput  baronias,    [Note  185. J 
thokgi  ajfgnid  by  the  hujhand,     Clauf.  20.  H.  3.  m.  20.  pro  uxore 

Robcrti  Fitzwalter.  Hal.  MSS. — But  this  doftrine  muft  be  under- 
i^ood  to  be  applicable  only  to  b^onies  by  tenure,  of  whidi  it  is  faid 
there  is  not  any  now  remaining  except  Arundel;  and  therefore 
creating  a  perfon  baron  by  a  title  taken  from  a  principal  manfion- 
houfe  in  his  pofieffion  will  not  make  the  houfe  caput  haronia,  and  fo 
cxclode  the  wife  frokn  dower  oat  of  it,  becaufe  fuch  a  barony  is 
tterely///«/^r,  and  a  titular  barony  cannot  have  caput  baronize. 
•Adj.  in  lady  Gerrard*s  cafe,  i.  L.  Raym.  72.  and  other  books. 
See  Mad.  Bar.  Angl.  10. 

(7)  Vid.  24,  £.  3.  28.  59.     Tenant  in  tail  has  iffue  A,  and B.  and    [Note  iSS.J 
f^ofos  to  A,  for  years  and  releafes  to  him  und  his  heirs  nuith  ivar^ 

ranty^  and  A,  takes  C,  to  ivfe  and  dies  halving  iffue  D,  tenant  in  tail 
Jies,  D,  dies,  and  C,  recovers  dovfer  avainft  B,  Adjudged.  Hal. 
MSS.'  ^  • 

(9)  Nota  anciently  a  vsoman  alien  nvas  net  dowable;  but  byj^cial  [Note  187.] 
eff  of  parliament  not  printed  Rot.  Pari.  8.  H.  5.  n.  15.  all  women 
olins,  tvho  from  thenceforth  (defores  au  avant]  Jhould  be  married  to 
^^lifomen  by  licence  of  the  king,  are  enabled  to  demand  their  dvwer 
^fterthe  death  of  their  hujbands,  to  nvhom  they  Jhould  in  time  to  come 
be  married,  in  the  fame  manner  as  Englijh  ns/omen.  But  this  aH  did 
«« txtend  to  thofe  married  before,  and  therefore  in  Rot.  Pari.  9.  H.  5. 
"•  9.  there  is  aj^ecial  aSl  of  parliament  to  enable  Beatrice  countefs  of 
Arundel  bom  in  Portugal  to  demand  her  dower.  Hal.  MSS.*-See 
«cc.  1.  Ro.  Abr.  675. 

U^iJUl      (3)  Bnt  the  affignment  is  good,  though  tithes  of  the  third  yard-    [Note  1 88.1 
^  Itmdhe  afigned.  M.  9.  Jac  C.  B.  KeuUbfs  ^^.— Hal.  MSS. 

{4)  25.  E.  3.  46,   Butjbefiall  be  endowed  of  rent  r^erved  in  tail   [Note  189.  J 


Lib,  I.      Cap.  5.  Of  Dower.  Sefl:.  ^d* 

Jo  kitg  as  the   tail  continues^     10.   £•   3.  27.  hie  /•/.  30. — ^HaL 

MSS. 

[Note  190.)  (5)  P.  8.  Jac.  C.  B.  n.  23,  FuJgeam*s  cafe  Noy  n.  280.  WbitUy 
and  Befi' a  prth-uifo  in  the  *writ  of  fdfin  qu6d  tenens  non  expellatur. 
But  fee  27.  H4  8.  If  tenant  for  years  le  recei'ved  and  bit  term  is  al" 
Jonued^  cefTet  exccutio  durante  termino.  Tei  the  law  'veftstbe  aSual 
PfiffeJJion  in  him  nvho  recovers ;  and  nota  bfre  jhe  Jkall  recover  damages 
according  to  the  'value  ff  the  rent.  P.  22.  Jac.  C.  B.  P.  16.  £,  3. 
—Hah  MSS. 

[Note  191.]         (6)  ^'  demand  of  land  and  common  pro  omhibus  averiis,  ivitbout 
faying  eidem  fpedbint*,  is  good  after  verdid,  and  Jhall  not  he  intended 
common  nvithouf  numhen  P.  9.  Car.  B.  K.  Prenvet  and  Drake  Crcok 
n,  3. — Hal.  MSS.    Sec  Cro.  Cha.  300.  W.  Jo.  315. 

[Note  102.1        (7)    But  Jhe  Jball   not    hanje    emblements.      Dy,   316.-— Hal. 
MSS. 

[Note  193.]  (8)  Vid.  i.  H.  5.  u.  17.  E.  3.  If  feoffee  improves  iy  buildings, 
yet  donuer  Jhall  he  as  it  *was  in  the  feifin  cf  the  hujhand,  17.  H»  3* 
Dower  192.  31.  E.  i.  Vouch.  288.  For  the  heir  is  not  hound  ta 
'warrant,  except  according  to  the  value  as  it  -ivas  at  the  time  of  the 
feoffment f  and  Jo  the  nwfe  ivould  recover  more  againfl  the  feoffee  tbarr 
he  *u7ould  recover  in  value,  n/^hicb  is  not  reafonahle^^^^iial*  MSS. 
See  further  Hugh.  Comment,  on  Orig.  Wriu  196. 

[Note  194*]         (9)    18.  E.  4.  29.  Vid.  ace,  Noy  n,  433.  and  «.  467.     Povjel and 

WctLes  in  cafe  of  divorce  caufa  adulterii.  Tet  dorwer  lies,  Vid.  ace. 
10.  E,  3.  15.  in  eafe  of  divcrce  ex  voto  caftitatis.  Tet  this  injhme 
eajcs  diffolves  the  marriage  extunc.  45.  E.  3.— Hal.  MSS.  See 
Powel's  cafe  ace.  Godb.  145.  But  according  to  Rolle's  report  ic 
was  adjudged,  that  the  divorce  for  adultery  was  a  bar  of  dower. 

1.  Ro.Abr.  6S1. 

[Note  195.]  (10)   Dy*  107.   Tfn^ere  ifjite  is  joined  en  rconciliatittn  afier  elope^ 

ment,  advantage  Jhall  not  h  Lad  except  of  one  elopement. 
Vid.  Lib.  Pari.  30.  £.  i,  Jdn  Comoy^s  grant  of  his  voife. 
Noveritis  me  iradidifle  et  dcmififlc  fpontanea  mea  voluntatc  domino 
Willielmo  PaynelPmiiiti  Margaretam  uxorem  meam;  et  concede^ 
quod  Margareta  ciim  praedido  Willielmo  remaneat  pro  voluntate 
ipfius  Willielmi.  JjurvLards  iniliam  and  Mary  Ufved  together^  and 
Jchn  died.  Ruled  I.  that  this  vsas  a  void  grant :  2.  that  it  did 
not  amount  to  a  licence, or  at  leajl  ivas  a  vcid  licence:  3.  that  afier 
elopement  there  Jhall  not  he  any  averment,  qudd  non  fuit  adulteriunij 
though  If'illiam  and  Mary  after  the  death  of  John  intermarried.  So 
Jhe  iwas  barred  of  do*iver,  Nota  they  produced  afentence  of  purgation 
of  adultery  in  the  ec cleft ajlical  court  yet  not  allovued  againjl  fuch  pre- 
fumption,     Hal.  MSS.     Sec  Comoy*s  grant  of  his  wife  at  length  ia 

2.  Inft.  435.  and  in  marg.  of  Dy.  ed.  1688.  fol.  106.  b.  Sec  S. 
C.  cited  in  i.  Ro.  Abr.  680.  Sec  further  Vin.  Abr.  Dovuer  P.  and 
R.    Hugh.  Comment.  Orig.  Writs  190. 

[Note  196.]         ( 1 )   Nota  if  the  Jhenff  doth  not  return  per  mctas  ct  bandas,  it  is  ill,      f  -3  2,  1 

unlefs  certain  clofes  are  aligned  by  name.     M.  44,  4C.  El,  C  B,  Huf,       lO    * 
band  makes  leajf  fpr  years  and  dies,  the  heir  fer^s  to  the  nuife,  I  endow 
you  of  the  third  part  of  all  the  lands  whereof  your  huiband  was 

fcifed. 


Lib.  I.  Of  Dowef.  SeS:.  36. 

Icifed.  JtukJf  I.  This  is  a  good  endtrwment^  though  net  hy  mefes  and 
^^s,  Qtberwi/e  ivhire  the  Jherij^  ajfigns  donutr*  2.  This  ajfign^ 
'  mm  (hall  hind  the  lejfuy  and  they  JbaU  hold  in  common,  Tr.  1651 .  A 
^  dotijb  and  Lambert.  Hal.  MSS.  See  further  as  to  afilgnment 
ofdcwerpoft,  34^  b. 

(2)  Wlerie  the  wife  Jhall  hold  charged.  Firfl,  19.  J?.  3.  Quare  [Note  197.3 

Impedit  1 54.     Hujhand  feifid  of  the  manors  of  A,  ^,  and  C.  to  ijuhicb 

feveral  advorwjons  are  appendant ^  grants  the  next  avoidance  of  th$ 

three ^*vo^ons  and  dies,  The -heir  affigns  the  manor  of  ji,  to  the  luifep 

*with  the  advowfon  cf  J*  tuhich  becomes  *i/oid.     The  grantee  Jhall  frt" 

f^'tp  far  affsgmmnt  of  common  right  is  of  the  third  part  of  every  mo/^ 

nor  and  the  third  prejentment  of  e^very  church,   Othemuife  if  the  dvwer 

had  heen  offigTied  to  her  ad  oftium  ecdefiac.     Secondly,  if  the  huf 

hand  had  granted  a  re^t  charge,  then  in  the  former  cafe  the  ivife  Jhall 

hold  it  dijchargedyforjhemay  d\flrain  in  the  other  t<wo  manors,  and  for 

tbi  Jame  reafott  the  ivife  of  the  htir  Jhall  not  hanje  dos  de   dote.     But 

^^^"^ly*  if  he  had  granted  a  rent  out  of  the  manor  of  A,  and  this  manor 

had  been  ajftgned,  jhe  Jhould  hold  charged,  5.  £.  2.     A<vowy  206. 

R^Jband* s  feoff ee  grants  rent  charge  to  the  'wije,  the  hujband  dies,  thi 

third  part  of  the  land  charged  is  affigfu4  in  dvwer.     The  rent  pall  be 

apportioned,  and  Jhall  not  ijjue  wholly  out  of  the  4-eJidue.     Hal.  MSS, 

Sec  further  Vin.  Abr.  Dower  D.  a. 

(4)  Vid.  quoad  damages  in  dower.  Firft,  what  (hall  be  faid  to  be  a  [Note  198.  J 
dyttg  fcifed.  Hujband  makes  feoffment  to  the  ufe  ofhimfelffor  life,  r^- 
mnnder  to  his  fen  in  tail,  and  dies feijed :  the  wife  Jhall  not  ha^ve  damaget% 
paufi  be  doth  not  diefeifed  of  the  inheritance,  which  defcends  to  thefon. 
y.6.  Car,  And  therefore  finding  that  the  hujhand  dies  feifed  without 
h'i*i  tfiAjhat  efiate  is  ilL  JJf.  5.  Car.  Bromly  and  Littleton.  Se- 
condly.  How  the  enquiry  fhall  be  of  the  dying  feifed  and  damages. 
yJ^gmut  hehjconf^on  or  default,  awrit Jhall  ijjia  to  deliver feijin  and 
inquire  of  damages ;  but  if  it  be  by  verdia,  the  fame  jury  Jhall  inquire  of 
\^  dying  jeifed  and  damages;  but  if  it  he  omitted,  it  may  he  fupplied 
h  ^it  of  inquiry.  Thirdly,  what  the  damage  fhall  be.  Nota  be^^ 
fire  ibejiatute  of  Merton  no  damages  in  dower,  and  by  thatjtatute  the 
'^'/ejball  have  damages,  viz.  the  value  of  the  third  part  de  tempore 
mortis  ufqiic  judicium,  and  by  the  Jlatute  ofGhucefter  6.  E,  i.e.  i. 
Y^^  ^vell  as  damages.  Therefore  the  judgment  quoad  the  land  may 
^  ^firmed  in  writ  of  errtr  and  the  judgment  for  damages  be  reverjed, 
^(ukfe  they  arejeveral  in  their  nature,  2^  £.  4.  46.  and  error  lies  of* 
j'"^*^««rf  fir  feifin  and  before  judgment  fir  damttges,  T,  z^  Car, 
«•  K.  Dudney  and  Clyde,  The  damages  in  dower  are  1 ,  the  value  dc 
tCQpo.e  mortis:  2.  damna  occafionc  detenlionis  dotis,  which  ars 
»ifita!ly  aUgJfedfeverally,  But  if  they  are  mixed  together  by  the  verdid^ 
ytt  it  is  good,  T,  5.  Car.  C.  B,  Hawes^s  cafe.  Judgment  to  recover 
Jtifn  hy  default,  and  writ  to  enquire  of  the  value-,  the  jury  eiffefs  the 
'velicetotbe  taking  of  the  infuifit ion,  and  judgment  given  for  them, 
ndagimiedgoodin  writ  ofeiror\j'o  that  the  judgment  intended  by  the 
Pjuti  (f  Merton  is  not  the  Jirjl  judgment  but  the  fecond,  T.  1640. 
yW  and  Thynne.  Hal.  MSS.  Sec  in  Bam.  Not.  2d  ed.  p.  234. 
renrice's  cafe,  according  to  which  damages  fliouW  be  computed 
Jj»ly  to  the  anvardifig  of  the  writ  of  inquilition.  But  Walker  and 
«cvil  I,  Leon.  56.  and  the  cafe  cited  by  lord  Hale,  are  conFra. 

(E)  {i)  If 


Lib.  i.     Cap.  5.  0/  DoWcr^;  Sed.  36., 

[Note  199.]         ( I )  If/Ufi  fefiant  .comes  the  firft  daj^  and  achtnuJedges  the  a^iov,     ("  ^  ^.  ^#1 

and a*vers  that  be  ivas  at  all  times  ready  tc  render  d&wer,  the  de-  LO^ 
mandant  mety  tak,e  judgment  immediately ^  and  then  there  Jhall  only  be 
recovery  offeifin  ct  nihil  dc  mila  quia  vcnit  primo  die.  But  if  the 
demandant  huauld  haue  damages ^  Jhe  may  a*ver,  that /he  requefied  her 
dovtter  and  the  tenant  did  not  endotv  her,  and  then  the  judgment  fir 
damages  and  value  jhall  ivait  till  the  iffie  is  tried.  N,  Entries 
Do--wer  in  judgment  j^,,    HaL  MSS. 

fNotC  aoo.]         (3)  Ratio  iftius  cafas  videtur,  hecaufe  the  ^tfe  ought  to  account  t$ 

the  heir  for  the  ikhole.  But  if  the  heir  be  in  tjuard  in  chi*valry  and 
the  ivardjhip  is  granted  to  the  ivifcn  or  if  the  nvife  has  eftafe  for 
years,  and  after  the  years  expired  or  the  full  age  Jhe  brings  dower,  it 
feems  that  the  heir  jhdll  not  he  charged  pro  tempore,  hecaufe pe  has  a 
good  eft  ate  to  her  om:n  ufe.  The  reafon  is,  hecaufe  the  fiatute  of  Gloucef 
ter,  that  e<very  one  fiall  render  for  his  time,  doth  not  extend  to  this  cafe. 
H.  8.  Jac.  C.  B.  Cafus  Archicpifc.  Ebor.  Hal.  MSS. 

[Note  £01.]         (5)  Sic  nota,  the  ivife  has  eleRhn  to  he  endoived  of  the  laft  fetfin\ 

and  therefore  if  hufhand  and  tvife  le*vy  fine  and  take  hack  eft  ate  to  the 
hvfband  in  fee,  the  nvife  Jhall  have  denser  of  the  fecond  J'eijin  ;  but 
other^Mife  it  is  in  the  cafe  of  a  hufhand  intitled  to  he  tenant  by  the  cut'-' 
teff,  ut  videtur.     Hie.  fol.  30.  a.— Hal.  MSS. 

(Note  202.1         (8)   Philips  in  his  reading  holds,  that  if  the  wife  be  att  canted,  and 

then  the  hvfband  purchafes  land  and  aliens  it  again,  and  then  the  nvife 
is  pardoned,  Jhe  Jhall  have  don.ver  of  the  landnvhich  loas  purchafed  add 
aliened  during  the  time  Jhe  tvas  not  donjoahle.  And  he  cited  MaunsfielcPs 
cafe  adjudged  28.  Elizabeth,  In  that  caje  a  jointure  nvas  conveyed  to 
the  vjttfe  before  the  coverture,  and  during  the  coverture  the  hufhand 
pur  chafed  other  lands  and  aliened  them  again  and  died,  the  land  vshicb 
the  vjtfe  had  in  jointure  vjos  eviSied,  and  the  vjife  had  dovjer  of  the 
land  vjhich  nvas  purchafed  and  aliened  by  her  hufhand  at  the  time 
nvhen  Jhe  *was  hatred  of  her  a^ion  of  d<moer»  So  if  vofe  elopes,  attd 
hufhand  purchafes  lands  and  cdiens  them,  and  then  thevuife  is  reconciled^ 
Jhe  Jhall  hc^e  doiver  of  thofe  lands,  MS.  Comment,  on  Litt.  penes 
editorem,  fuppofed  to  have  been  written  before  the  publication  of 
lord  Coke's  Commentary. — See  the  lift  of  readers  of  the  Middle 
Temple  in  Dogd.  Orig.  Jurid.  by  which  it  appears  that  Mr.  Philips 
was  autumn  reader  in  38.  £liz«— >See  furiher  Plowd.  Quaer.  18 1« 
and  204. 

f  Note  201.1        (^^)  ^'^'  ^'  9*  andio.  E.  1.  coram  rege  Rot.  24.  Ebor. 

^  J,  coniraSs  per  verba  de  praefenti  nvith  B.  and  has  iffue  by  her,  and 

afiervoards  marries  C,  in  facie  ecclefise.  B,  recovers  A,  for  her  huf" 
,  hand  byfentence  of  the  ordinary,  and  for  not  performing  the  fentence  he 
is  excommunicated,  and  afiei-vjards  enfeoffs  D,  and  then  marries  M, 
in  facie  eccleiiae,  and  dies.  She  brings  dov/er  againft  D,  and  reco^ 
vers  hecaufe  the  feojffment  vuas  per  fraudem  mediate  hetvjeen  the  fen- 
tence  and  thefolemn  marriage,  fed  teverfatur  coram  rege  et  concilto 
qui.i  pnedidus  A.  non  fuit  feiiitus  during  the  efpouf^s  between  him 
and  B,  Nota^  neither  the  contra^  nor  the  fentence  nvat  a  marriage* 
Quoad  marriage  infra  annos  nubilcs^  nota  infra  Sedl.  104.  //  is 
only  fponfalia  de  futuro  quoad  other purpofes,  Dy,  105.  313.  36$. 
47.  £.  3.  AAioii  fur  Ic  ftatute  37.  Whether  hufhand  Jhall  have 
trejpaj's  de  tali  uxore  abdu^iu    Hal.  MSS. 

(11)  Nou 


Lib.  I.  Of  t)ower.  Sed.  36,  37.  39. 

(11)  Nota  obiter.  ^^^^-^  ^.  per  judicium  ccclefiae  recuperaflet  [Note  204.]* 
iliqaam  in  oxorem,  vel  in  divortium  celebratum  inter  A.  6c  B.' 
hit  wife,  and  Jhe  is  married  to  C.  et  poftca  ad  profecutioncm  A. 
fentcnda  divortii  reverfatur  ly  appeal,  a  nurit  directed  to  the  Jheriff 
fjaHiffueout  of  chancery  on  thtfentence  there  certified,  Clauf.  19.  H. 
3.  m.  I.  pro  Willclmode  Trcyor,  Claufe.  20.  H.  3.  in.  9.  pro  Wil- 
lelmodc  Dauntefy.  ClauC  21.  H.  3.  m;  17.  pro  Roberto  de  Hal- 
ted. And  vid.  M.  o.  and  10.  E.  i.  ubi  iupra.  £t  com  eundem 
Willelmum,  fi  in  malitia  fua  ulterius  perfeveraflet,  ad  executionem 
didx  fententiae  regia  poteftas  tenebatur  compuliilej  ii  a  loci  dioce- 
W  faiffet  Taper  hoc  requifitus.     Hal.  MSS. 

(6)  The nafoH  is,  hecaufe  poll  carnalem  copulam  the  hufiand  can^    [Note  205.] 
nt  ke  profeffed  ^without  the  confent  of  the  luife,     Extrav.  de  convcr- 

fione  conjugatornm  cap.  2.  ct  per  totum.  Nee  e  converfo.  Hal, 
MSS.  Sec  New  Abr.  Marriage  E.  3.  Vin.  Dower  IL.  and  Treat, 
on  Dow.  in  Gilb.  Law  of  Ufes  40 1  • 

(7)  Vid.  15.  H.  3.  Prefeription  57.  Cuflom  of  the  town  of  Salop ^    [Note  206.] 
thai  the  nuife  fi?all  have  a  moiety  of  ficage,  but  if  the  hujband  has 

ficage  and  chivahy  the  tvifejball  ha*ve  only  a  third  part.   Hal.  MSS. 

(10)  Accordingly  adjudged  that  Jhe  cannot  nvainje.     H,  24.  Eliz^,    [Note  207] 
^«r.  1515.  C.  B.  P.  43.  £//«.  Davers  and  Selhy  T.  30.  Eliz.  C.  B. 

l^ot,  ij^.  Hunt  and  Gilbert.  Hal.  MSS.— See  the  former  cafe  in 
Cro.  cliz.  82c.  and  the  latter  in  Mo.  260.  1.  Leon.  133.  Gouldfbw 
log.  Cro.  Ehz.  121.  and  Sav.  91.  See  further  on  the  fubjecl  in 
Robinf.  Gavelk.  179.  and  Hugh,  on  Orig.  Wr.  160. 

(11)  By  the  caftom  of  fome  places  the  vrife  (hall  have  the  tvhok   [Note  208.] 
of  her  hufband's  lands  In  dower.     SeeFitz.  N.  Br.  150.  p. . 

ji.  a.1     (')  ^^^  affidationem  et  carnalem  copulam  funt  quaii  hujband   [Note  209^] 
ondmnft^  and  gift  by  him  to  the  nuife  is  moid*  1 6.  //.  3.  Feojfrnents 
"7-    13-  E.  I.  ibid.  113.    Hal.  MSS. 

(z)  This  explanation  of  affiance  OTjponfalia  is  conformable  to  the  [isTote  2  ro.l 
/n^  fcnfe  of  the  word  among  (I  the  civilians  and  canonifts ;  but 
otir  law  books,  as  Mr.  Swinburne  long  ago  obferved,  ufe  affiance 
and  marriage  promifcuoufly  for  .one  and  the  fame  thing,  and  lord 
Coke  apparently  fuppofes  Littleton  hy  affiance  to  mean  marriage  i  . 
for  lord  Coke  fays  that  dower  ad  oftirnn  ever  is  afier  marriage, 
without  profeffing  to  contradict  Littleton.  See  Swinb.  on  Spoufals.  2. 
Perk,  fca.' 442. 

(j)  But  though  doweriz^  ^/«M  cannot  be  till  ^«r  marriage,  [^Note2ii.] 
yet  It  feems  that  fuch  endowment  cannot  be  made  at  any  time  after, 
Mt  inuft  be  immediately  afier.  See  Perk.  fedt.  442.  where  the  time 
of  affigning  dower  ex  ajfenfu  patris  is.  fo  explained.  But  mr. 
Perkins  adds  a  cafe,  in  which,  according  to  fome  ancient  books, 
slower  tx  ajfenfu  patris  made  8  weeks  after  the  marriage  was  held 
good.  Perk.  fed.  443,  See  further  Hugh,  on  Orig.  Wr.  167.  and 
^otc  p.  in  2.  Blackfl.  Comment.  5th  edit.  134. 

(4)  Vid.  9.  ft  3.  Doviitr  190,     Dvwer  ad  olHum  ccclcfia  (fa    [Note  212.] 

(  E  2  )  moietj 
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mdiety  ef  all  lands  ^wbicb  he  has  vr  may  have.  He  pmcbafu  Umds 
aftefnnards^  and  the  dowtr good fmr  them,  Hal.  MSS* 

{Noteiij.]        (i)  Vide  contrti  adjudged  fopra.  Hal.  MSS.     See  Lambert's    [3^. 

cafe,  ante  5  a.  b.  n.  i.  See  S.  C.  in  1.  Ro.  Abr.  68a.  X,  pi.  3. 
and  Sty.  276.  in  both  of  which  books  the  cafe  is  fo  explained  as  to 
make  it  conliftent  with  lord  Coke's  general  do^rine  as  to  the  man* 
oer  of  affignine;  for  according  to  them  the  cpurt  held>  that  the 
aflignment  of  the  third  part  in  common  would  have  been  bad»  if  the 
*w  wife  and  heir  had  not  by  mutual  aflent  waived  the  a£gnment  by 

metes  and  bounds^  and  that  it  would  have  been  error  if  the  iherifF 
had  fo  afligded. 

(Note  214.]         (s)  ^4*  ^«  3-  Dower  180.     A  man  mdows  his  ^fe  of  all  tho  . 

lands  *ijMch  his  mother  then  had  in  d^wer ;  the  mother  assd  hujhwtd 
dye;  the  tvifi  hrings  a  nurit  of  do^wer  ad  oftium  eccle fis  and  reco* 
'vers.  Sic  nota>  that  the  nvife  may  ha'ue  a&ion  or  enter,  MSS.  Com* 
(m  Litt.««See  ace.  poft.  35*  b. 

[Note  2 1  C.I         (5)  If  ^he  Jhorif  reduces  to  certainty  hj  metes  atU  hounds,  though 

the  demandant  refufes,  yet  Jbe   nutf  afterwards   tutor,     lO.  Elix* 
Dy.  27a.    Hal.  MSS. 
« 

[Note  216.1         (9)  ^^fi*  3.  H.  ^.  Id.    The  heir  affigns  dvwer  of  lands  of<which 

the  hujhand  ^nas  fiifid^  but  the  nnife  not  dowedfle:  Jho  is  tenant  tv 
ebfoer.  30.  f.  l.  Briefe'%%^  If  nvife  he  endowed,  and  afttrumrds 
exchanges  nuith  the  heir  for  other  lands  nnhich  nuere  the  inheritance  rf 
the  hujbandt  Jhe  jhall  be  faid  to  be  tenant  in  dower  of  the  lands  fo  taken 
en  exchemge,  and  her  entry  fl>aU  he  fend  te  he  hy  the  hn/hemd.  Per 
omnes  jwiciarios.    Hal.  MSS. 

}N^  fl^i;.]       0<>)  ^*  35'  ^^  WentwortVt  eefi.    J  cendithtml  effignmuet  of 

torn  doth  notbar  dower,    Hal.  MSS. 

[Note  218.]        (0  This  cafe  of  affignment  of  dower  by  one  of  two  or  more    \%t^ 
jdtBteiuifits  K6ft  be  aiiderflfbod  to  be,  where  the  tiiUbaad  has  been    ^^^ 
ibiely  feificd  dsring  the  covertare,  and  afterwards  conveys  or  de« 
vtfes  the  land  to  two  jointly  and  dies ;  for  the  wife  of  a  joioteaant 
is^not  dowaUe,    See  poft.  Sed.  45. 

[Note  2IQ.1        <*)  9-  ^-  3-  3*-    -Hi^**^  tKud  wife  wr  jottOenants  eflatsd,^ 
^  ^  -'    nuhichthe  wife  %f  L  S.  is  dowedAe:  the  h^finmd  aUne  tffignsi  it  it 

good,  and  Jhall  bind  the  wife,  7.  H.  6.  33.  Hal.  M^SS.— See  ?eA. 

fcffl.  399.  andKeilw.  128.  b. 

[Noic  220.]       i^)  Wherca  deed  ought  to  be  fliewn.  Fid,  12.  H.  7.  rt.  <^  M,    for. 

7. 15.    9.  £,  4  53.    4.  H.  7. 10.    14.  jar.  8.  18.    i8.  H.^  ^.    '"^^ 

f,  h/\  S.  210.  £.  in  fmndon.  Dr.  LeyfAd*s  cafe  10.  Rip*  fThere 
a  thing  camtot  pajs  without  deed  in  rtfpeil  of  the  nature  of  the  thongs, 
as  herbage  common  in  grofs,  l^c,  one  ought  to  Jhew  deed.  So  in  H' 
fpol  of  the  quality  of  the  UJbr,  as  count  or  plea  of  demofe  of  eehbet 
with  confent  of  convent  T,  36.  EUz,  Gqffe  andThurfton,  mayor  and 
toinnonalty  P.  5  Jac.  B.  R.  Garftons  and  Kenton,  mafier  and  fei^ 
lows  of  a  cetiige.  P.  9.  Jrtc.  i,W  -Ncn-i^h' s -c^fi  U.  R,  Bktyet 
'COnmt  in  ejeB?nent  of  dcmije  by  hujldnd  and  'wife  is  good  Without 
Jhewing  deed,  though  wife  <ann6t  demij'e  wiibbut  deed,  ai  it  feems. 
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fy,  91.  nvim  Mi  declares  on  a  deed,  where  it  h  not  necejjfary.     Count 
irejedione  finnae  on  demife  per  fcriptam  indentatam  nuitbout  fi7e*w^ 
ini^ad  yet  good,     M.  42 »  43.  £1.  B.  R.   Hcdl  and  Mather  \  and  it 
JeemSt  that  itfenda/it  jhall  not  have  oyer.     Count  in  debt  for  rent  on 
itmifi  of  the  re*uerfion  in  fcriptis  hie  in  curia  prolatis,  yet  the  other 
feaUnot  hofve  oyer  of  the  tefiament.  165 1  Fitton^s  caje.     A.  covenantt 
with  B.  to  fiandfeifed  to  the  ufe  ofC.  his /on:  the  /on  may  plead 
this  deed  tjoithosa  Jtenving  it ,  becau/e  the  eft  ate  is  executed  by  the  ft a^ 
tute,    H,  11.  Car.  B.  K.     Crook  n.  12.     Stockman  and  Hamp/on^ 
M.  5.  Jac,  C.  B.     So  it  /eems^  if  it  nuas  tuith  the  party  him/elf 
M.  6.  Jac  C.  B.     Debt  en  obligation  by  commiJJioHers  of  bankrupt  ' 

good  'ujithotti  fhenxjing  deed.  H.  6.  Car.  B.  R.  000^  «.  5.  Gay 
and  Fitldtr.  Hah  MSS.  See  further  on  ft?ewittg  of  deeds  and 
•;<rin  Com.  Dig.  Pleader  O.  P.  Wilf.  vol.  i.  part  i.  pa^e  izi. 
voL  2.  page  1.  and  Sheph.  Touch!!;.  73.  but  moft  fully  m  Vin^ 
Abr.  Faits,  M.  a.  to  M.  a.  32. 

(7)  'Where  to  plead  nontft  faBnnu  Dy.  1 1 2.  In  ttfi  of  figil-  [Note  34 1.  J 
Inm  avulfum  before  iffiuy  one  may  plead  non  eft  fa^am.  7.  A  6.  1 8. 
If  a  deed  befnfpicious  by  ra/ure  or  a'vulfion  0/ /eal,  the  party  on  oyer 
if  deod  may  demur,  and  put  it  into  tjfe  judgment  of  the  court,  or  pleadi 
non  eft  ^um.  T.  40.  £1.  B.  R.  Rot.  202.  Obligation  njjitb 
condition  to  fa*ue  harmlefs  againft  Tracey  wth  a  blank:  a  ft  ranger 
after  delivery  fills  up  the  blank  *with  a  chriftian  name  by  cotffcnt  of 
the  obligor ;  yet  adjudged  to  avoid  the  deed,  becaufe  material.  But  tf 
the  addition  is  not  material,  as  the  addition  of  a  county »  and  it  be  by 
aftranger,  it  doth  not  avoid  the  deed,  though  if  by  the  party  him/elf 
it  doth  avoid  it.  Vid.  H.  43.  £liz.  Cam.  Scacc.  the  caje  of  Fox 
and  Murkham,  Vid.  Noyfo.  1 12.  ».  487.  A,  B,  and  C  are  bound 
jointly  and  fever aUy :  the  feed  of  A*  is  torn  off;  in  debt  againft  B^ 
he  nupf  plead  non  eft  fa6lum.  But  if  A»  B.  and  C,  covenant  feve-' 
rally,  and  the  feal  of  A.  is  torn  off^  it  vjill  not  avoid  againft  tht 
others.  ^.  Rep.  23.  l^ide  where  by  rafure  of  the  deed  the  intereft  i& 
loft.  Where  a  thing  may  pafs  vuithout  deed^  as  in  ca/e.  0/  feoffment  or 
lea/it  though  the  deed  be  ra/ed,  the  intereft  continues,  H.  10.  Car«. 
B.  R.  Crook  n,  8.  Miller  and  Matrwaring,  But  tf  leafe  by  abbot 
and  convent  be  interlined  by  le/fee,  the  intereft  is  deftrojiJ.  H.  9* 
Efiz.  rot.  1056.  Bendl.  Arden  and  MichelL  Hal.  M^S.— See  further 
as  to  pleading  non  eft  folium  to  a  deed  Sheph.  Touchft.  74.  and  Vin. 
Abr.  Faits,  N.  a.  and  as  to  rafure  and  alteration  of  deeds  andL 
breaking  off  feals  Sheph.  Touchih  68,  69.  Vin.  Faits,  T.  to  Z* 
and  Com.  Dig.  Fait,  F. 

*6.  a.  1  ts)  Nota,  if  dean  and  chapter  feal  a  deed,  it  it  their  deed  imme-^  [Note  22:2,1 
^  *  J  dtately,  but  if  at  the  fame  time  they  make  letter  of  attorney  to  deliver 
it,  this  is  not  their  deed  till  delivery.  T.  21.  Jac.  B.  R.  rot.  662. 
Mayviard  and  Fulcher,  Hal.  MSS.  As  to  the  former  point,  fee 
ace  Dar.  44.  2.  Leon.  97.  and  Cro.  Eliz.  167.  and  as  to  the  latter 
point  the  cafe  cited  by  lord  Hale  in  W.  Jo.  170.  and  Palm.  504. 
according  to  which  the  court  was  divided  in  opinion. 

(6)  The  obligor  feals  obligation,  and  throws  it   upon  the  table    fj^qjc  22t.J 
^mhont  other  circumftances ;  this  is  not  a  delivery.     But  if  he- throws    ^ 
it  towards  the  obligee,  or  if  the  obligee  immediately  takes  it,  and  the 
•bliror/ars  nothi./g,  it  is  a  delivery,     M.  29.   and  30.  Eliz.  Rot. 


Lib.  1.      Cap.  5.  O^  Dower.  Seft.  41. 

^36.  Staunton  and  Chambers,    Hal.  MSS.— See  S.  C.  in  Ow.  95. 
Cro.  Eliz.  122.  Dy.  ed.  1688.  fo.  192.  b.  in  marg. 

[Note  224.]         (1)  Rent  granted  hy  parol  out  of  the  fame  land  of  tuhich  Jbe  is  Jc'w-'    f^^.  b* 

able^  harsi  not  if  out  of  other  land.  I.  Mar.  Dy.  91.  S targe's  cafe    ^^ 
Hal.  MSS.-*-See  Cro.  Eliz.  128.  But  though  a  collateral  fatisfafi ion 
is  not  pleadable  at  law  in  bar  of  dower^  yet  acceptance  of  a  term  of 
years,  or  of  a  fum  of  money,  or  of  any  other  kind  of  collateral  ia- 
tisfadlion,  in  lieu  of  dower,  is  a  good  bar  in  equity.     See  Lawrence 
and  Lawrence  2.  Vern.  365.  and  note  that  lord  Soraers's  decree 
againd  the  wife  in  that  cafe,  which  was  afterwards  reverfed  by  lord 
keeper  Wright,  and  finally  in  the  hoofe  of  lords  was  objedicd  to, 
not  on  account  of  any  doubt  of  dower's  being  barrable  in  equity 
by  a  collateral  fatisfaftion,  but  merely  bccaufe  the  devifc  to  the 
wife  was  notexpreflcd  to  be  in  fatisfadlion  of  dower.     Sec  further 
as  to  bar  of  dower  in  equity  by  collateral  fatisfa^lion  i.  £q.  CaC 
Abr.  Do^erB.  and  9,  Mod.  152. 

» 

[Note  225.]         (3)  But  qu/tre  whether  a  court  of  equity  will  not  confine  her  to 

one,  and  compel  her  to  eleft  which  (he  will  have.  See  the  refe- 
rences in  note  i.  fupra.  and  the  cafe  of  Vifett  and  Longdon cited 
in  Jordan  and  Savage  New  Abr.  jointure,  B.  6* 

[Note  226.]        (5)  But  though  this  may  be  true  at  law,  yet  it  is  now  fettled, 

that  a  truft  eftatc,  being  equally  certain  and  beneficial  as  what  is 
required  at  law,  or  even  an  agreement  to  fettle  lands  as  a  jointure, 
is  a  good  equitable  J6inture  in  bar  of  dower.  See  the  cafe  of  Jor- 
dan and  Savage  reported  in  New  Abr.  Jointurd  B.  5. 

[Note  227.]        (6)  10.  Eliz.  Dy,  266.    Hal.  MSS. — But  though  a  devife  can- 
not at  law  be  averred  to  be  in  fatisfaAion  of  dower,  if  the  will  is 
iilent,  yet  fomctimcs  our  courts  of  equity  have  been  induced  by 
j//!^aWcircum (lances  to  confider  fuch  devifes  as  a  fatisfadion;  and 
It  has  therefore  been  decreed,  that  the  wife  Ihould  make  her  elec- 
tion to  waive  her  dower  and  accept  under  the  will,  or  to  waive  the 
will  and  take  her'  dower.     In  Lawrence  and  Lawrence  i  Vern. 
A63.  lord  chancellor  Somers  made  fuch  a  decree;  becaufe  he  in- 
Itrred  an  intention  to  give  in  bar  of  dower,  from  the  teftator*s 
having  dcvifed  the  refidue  of  his  nuhole  ellate  to  another.     But 
this  decree  was  reverfed  by  lord  keeper  Wright,  and  the  reverfal 
was  afterwards  affirmed  in  the  hou(e  of  lords,  and  this  is  faid  to 
have  fettled  the  dparinc.     i.  Eq.  Caf.  Abr.  Do^er^  B.  pi.  2.  and 
fee  ace  Free,  in  Chanc,  133.     Vin.  Abr.  De^vife^  T.  c.  pi.  45. 
%.  Atk.  427.     3.  Atk.  8.  436.     See  alfo  the  cafe  of  Broughton 
and  Errin^ton  adjudged  in  Dom.  Proc.  8th  March   1773.     How- 
ever, notwithftanding  the  dodlrine  on  which  thecafe  of  Lawrence  and 
Lawrence  was  finally  decided,  and  the  frequent  recognition  of  that 
cafe,  devifes  have  been  fince  frequently  deemed  a  fatisfadlion  of 
dower,  on  account  of  very  ftrong  and  fpecial  circumftances;  as 
where  allowing  the  wife  to  take  a  double  provifion  would  have  been 
quite  inconfiftent  with  the  difpofitions  of  the  will.    On  this  latter 
principle  lord  chancellor  Northington  is  fnid  to  have  decided  for  a 
fatisfadion  of  dower  in  the  cafe  of  Arnold  and  Kempftead,  which 
was  heard  in   July   1764,  and  lord  chancellor  Camden   in  the 
cafe  of  Villareal  and  lord  Galway,  which  was  heard  foon  after  the 
former  cafe. 

(7)  rhough 
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I  (7)  HHughJht  he  tviibin  age  ut  videtur^/  catmot  ivaive.    Hal.    [Note  2^8*] 

MSS. — ^The  important  queftion,  whether  a  jointure  on  an  infant  ' 

before  marriage  may  be  waived,  was  not  quite  fettled  till  the  cafe 

of  Dmry  and  Drary,  which  was  heard  before  lord  chancellor 

Northington  in  Hilary  i.  Geo.  3.     The  points  determined  by  lord 

Northington  in  that  cafe  were,   1.  that  the  fiatute  of  27.  H.  8. 

which  introduced  jointures,  extends  to  adult  women  only,  infants 

not  being  particularly  named;  and  therefore  that  notwithdanding 

a  jointure  on  an  infant,  ihe  may  waive  the  jointure  and  ele^l  to 

take  dower:  2.  that  a  covenant  by  the  hufband  that  his  heirs, 

executors,  or  adminiilrators  (hall  pay  the  wife  an  annuity  for  her 

life  in  full  for  her  jotntitre  and  in  bar  of  dower,  without  expreffing 

that  it  (hall  be  charged  on  zny  particular  lands  or  be  fecured  out 

of  lands  gemeraliy^  is  not  a  good  equitable  jointure  within  the  fla- 

tiitJt :  3*  chat  a  woman  being  an  infant  cannot  by  any  contradl  pre* 

vions  to  her  marriage  bar  herfelf  of  a  didributive  fliare  of  her  huf- 

band's  perfonalty  in  cafe  of  his  dying  inteilate.     From  this  decree 

by  lord  Northington  there  was  an  appeal  to  the  houfe  of  lords,  and 

after  hearing  the  judges y^nW/Vv  on  the  qaedion,  whether  a  jointure 

on  an  infant  could  be   waived,  on  which  they  were  divided  in 

opinion,  the  decree  was  nvbelly  reverfed.     See  the  printed  cafes 

in  the  houfe  of  lords  of  the  year  1 762.     Before  Drury  and  Dniry^ 

the  only^Wfr/W  opinions  as  to  the  effedl  of  a  jointure  on  an  infant 

were  iir  jofeph  Jclcyll's  in  C%'ay  and  H^illis  again  (I  its  barring,  and 

lord  Hardwicke*s  in  ^eys  and  Price  and  in  Har*vey  and  AJhley  to 

the  contrary.     See  Vin.  Dower,  Q^  4.  pi.  1 8.  Barnard.  Ch.  Rep. 

^17.  and  3.  Ack.  607. 

XI'  b  1  ^*^  ^^  videtur,  that  after  the  third  fart  fet  out  hy  thejheriffjbe    [Note  219,) 

^  ^  M$ay  enter  immediately  before  the  ivrit  returned,  Tet  as  to  ^  the  da» 
mages  the  nurit  ought  to  be  returned,  becaufe  another  judgment  is  to  be 
^"ven*  M.  19.  Jac.  B.  R.  Howard  verfus  Cavendtjh.  Vid.  ip« 
£//«.  Dy.  17 z.— Hal.  MSS, 

"•S.  b.l  O)  Nota  Pafch.  1653.  B,  R.     Ruled,  i.  Grantee  of  ivardjhip  of  [Note  2JO.  J 

^        *^     the  body  cannot  affign  dower;  but  grantee  or  committee  of  nvardjhip 

aflandmeyt  though  it  be  by  court  of  'wards.^^z.  Yet  court  ofnuardt 

eemnot  afftgn  do^wer  by  commiffion,  but  it  ought  to  be  by  tvrit  de  dote 

affignanda  out  of  chancery.     Accord.  M.  35.  36.  Eliz.  C.  B.  cafe 

of 'uifcountefs  Boudon.^-^^.  But  lefjee  for  years  of  land  by  the  guardian 

cansfot  afftgn  dower, ^^^.  But  if  the  king  leafes  the  land  during  mifio' 

rity  of  the  heir  rendering  renn  ^vhether  he  be  a  committee  to  ajpgn 

datver  dubitatur.     Videtur  quod  npn,  but  there  ought  to  be  dedimus 

vcl  committimus  cui^pdium:  2.  E.  3.   13.     Hujhand  of  ward  im 

right  tfhis  ^wife^  and  dower  againft  the  hufband  only.     Nota  H.  8« 

Jac.  C.   B.     Nicholfon ,  and  Go*wer.     1.  jifter  full  age  and  befhre 

Jivery,  donver  lies  againjt  the  heir,  and  cannot  be  ajpgned  by  the  king^ 

2«  Judgment  .in  dower  hgainft  the  h^\r  in  ^ardjhip  Jh0  bind  thf 

heir,  but  not  the  guar  Man, ^-^H^.  MS^. 

■f 

(z)  For  voucher  in  ward(hip  in  dower.-^l.  If  the  heir  be  in  [Note  331.1 
nvardfttip  of  guardian  in  chi-valry,  though  he  be  in  nvard/hip  if  many, 
there  ought  to  be  woucber  pf  all  having  the  heir  in  'wardjhip,  becaufe 
oakery  one  may  make  defence,  and  e*very  one  Jkall  loje  proportionahly. 
Sat  feveral  *writs  lie  againft  federal  guardians,  16.  £,  3.  Briefe 
^S7*'^h  V  '^f  ^^^^  ^^  '*  'wardjhi^  of  one  or  many  guardians  in 

^E  ^)  ^        A««^* 
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Jbcagtf  one  19^  ^fou^b  the  heir  in  njfiord^if  or  nu^  'vench  at  Uargi  at 
itjeems,  and  net  as  in  luardjhips  buaufe  the  guardian  bos  the  land, 
eidy  to  the  ufe  efthe  infant. ^^^^  If  the  heir  be  in  luardfinft  ef  the^ 
danandant  in  chi'ualry  he  ought  to  'vouch  in  nuardfifif  rf  the  demand^ 
ant  I  hut  if  he  he  in  'watdflfip  of  the  demandant  in  focage*  there  it  is 
in  the  eleSion  of  the  foojfte  to  'pou/ch  in  *mardjhip  of  the  demandantm 
Jlegidr.  Judicial.  54*     BiU  he  nucf  plead  in  har.  and  pray  that  fife 
fhaU  be  endowid  de  pluis  beale  ets  njt/ell  as  gnardiem  in  chiwalry* 
.  21.  B-  3.  ^*     25.  B.   3.   21.— 4.  Biut  if  A,  hofuing  4  acru  im^ 
fpcage  and  2  acres  in  chi*valry  makes  feojfinenl  of  2  acra  of  focage 
^with  warranty  and  dies,  the  heir  nvititn  age,  emd  dvwer  is  bros^ht 
by  tht  luife  of  A.  againfi  the  feoffee,  dubitatur  if  be  me^  nfouch  the- 
heir  in  nuardfhip  of  the  guaedian  in  chvualrj  only,  or  ought  to  tfoucb. 
in  'wari(/hip  of  the  demandant  and  of  guardian  in  chifvahry,  or  if  he, 
fball  only  plead  in  bar  that  Jbe  may  endows  herfelf  de  pkiis.  bcaJe* 
But  lAjbetber  the  ^voucher  he  in  nuardfoip  of  guardian  in  cbifoahy  only, 
er  of  guardian  in  chi^valry  and  demandant  guardian  infocage,  theguar^ 
dianJbaU  turn  all  the  l^s  on  the  demandant  at  it  feems,     Reg.  Ju-> 
die,  5^.     21.  £.  3.  28.    25.  £.  5,  51. — HaJ^  MSS.    There  i«  an 
obfcttrity  in  the  third  part  of  this  annotation  by  lord  Hale,  which 
the  editor  on  tranflating  found  himieif  unable  to  remove*     See 
further  on  the  fubjed  in  Hugh,  on  Orig.  Wr.  166. 

[Note  232.]        (6)  Where  judgment  fiball  be  againfl  heir  and  where  againfi    [39-  ^\ 
vouchee.-—!,  frhere  the  heir  of  the  hufhand  is  touched  as  bofuing 
eLJfets  in  the  fame  county,  and  the  demandant  acknens^ledges  it,  jndgmenk 
fifoJlbefor  the  demandant  againfi  the  heir,  and  that  the  tenant  fiudl 
go  in  peace  if  be  has  affets  in  the  fame  county,  and  if  mt  judgment 
e^ai^fi'  ti((  tenant,  and  for  bim  over  in  malsu^     But  if  it  is  agreed 
that  be  bos  not  etlfets  in  the  fame  county,  but  only  in  a  foreign  cmenty^ 
then  judgment  fif all  he  againfi  the  tenant^  etnd  for  him  over  in  value, 
6,  fi.  3.  II.-— 2.  If  be  has  affets  for  part  in  the  fame  county,  vide 
conditional  judgment  for  nhat  part.  2,  £•  3.  Vouch*  213.     25.  £.  5. 
52.-3.  If  the  tenant  vouches  the  heir  of  the  bufiand  having  affets  in 
the  fame  county,  and  the  voucher  if  counterpleaded,  or  if  the  demandant 
ded)^  the  affits,  i^c.  then  it  feems  judgment  Jball  te  for  demandemik. 
itntudifitely  agaii^fi  the  tenant,  and  for  him  aver  in  value*    Bast  ie» 
feems,  that^  the  demandant  may  pray  conditional  judgment,  if  the  beer* 
efiunferpleads  the  affets  vdth  vuarranty*     Ouaere  and  vide  16.  £}  3. 
^oncb^  85.     ^E,  3.  Judgment  165.     18.  £  3^  38.  55.*«^4-  But  if 
tenant  vouch  /•  S,  <wbo  vouches  the  heir  of  the  bufhand  bofuing  efffete. 
ifs  the  fame  county,  fi  ill  no  judgment  condtlionalfifalt  he  given,     i  &  jE. 
2*  36,    Contra  2.  £^  5.    Vouch.  213.— iiaL  MSS.    See  fttrther* 
^ugh.  Orig.  Wr.  163. 

V 

[Note  233.]        Is)  Dower  deja pluis  ^f air.  being  merely  a  con W       of  te^    [-g.  b. 
*-  *'"'''    nures  by  knights  fervice*  v  virtually  aboltftied  by  the  natuu  which    ^  *^  ^ 

converts  fuch  tenuretintofocage.    See  12.  Ch.  2.  c.  24. 

[Note  234.1        (3)  ^'  ^*  *^^'  ^Y'  H^'  b-  ancl  N.  Bendl.  5c.  But  Dyer  obferves,  f  4.1,  a. 

i  ^^'J  ya  BOta  that  the  land  aliened  before  the  treafon  committed  vidt  wet^ 

fuhjeSto  any  forfeiture  or  efcbeai',  and  adds,  that  Btqwo  ferjeant 
fuit  vaUe  iratus  propter  judicium  prmdi&um»  Alfo  in  Saw.  C4.  there 
is  a  cafe  of  aitainder  of  the  buiband  for  treafbn,  in  whioh  two 
judges  for  the  reafon  mentioned  in  Dyer  wereinclined  to  Vavifour'a 
opinion;  liut  tl^  cajfe  of  fir  jchn  Gates's  wife  bekxgcited>  tl^e 

court 
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^oort  held  4^1  the  demandant  was  not  enuikd  to  4ower.  in  thi% 
Utter  cafe  the  wife  afterwards  Had  dower ;  but  then  ^t  was  allQiprcicl 
to  her  on  acconnt  of  the  reverfal  of  herhufband's  attainder.  See 
Z.  InflL  315. 

(4)  Here  lord  Coke  exprcfsly  niakes  dower  ex  ajjinfii  pfOrn^  z^  [Note  235.  J 
weH  as  the  dowers  at  common  law  a^d  ad  ofim»  eccU/uBj  Usdt>}e.  to  bt 
defeated  a^  common  law  by  the hui^and's  treafonoiT  fcJony*  Anto 
37.  a.  But  iion^  have  inclined  to  thick,  that  the  5.  &  i.  £.  $^  c* 
II.  whichr  (b  fkf  repeals  the  i.  £.  6.  c.  2.  a|id  lev^v^s  th^  ^opnptDix 
law  as  to  t^e  away  the  wife's  dpwev  in  cafe  of  u^ea^  by  tihjB  h4* 
bands  doth  not  extend  to  dow^r  ex  a/Jin/M  tutrix  This  wiU  ^y^ng:, 
from  the  following  extra^  from  a  valuable,  ^anofexijpt,  wliich  baa 
been  ab^e^jf  cited.-^//^^MV  tha;t,donit§r  ex  aili^n/u  ^W^finiUnotb^ 
hfi  iy  thifiatute  of^.  E,  6.  ly^  af^mndir  of  the  hujbfmdfqr  tre^sn ;  fat 
the  'wife  is  in  hy  the  father  and  nut  by  the  hujband,  and  if  a^ ion  bt 
hi»nghl  for  tke  land,  it  fljoU  be^  a^ainfi,  the.  hufband  and,  tf^ify*  Conftra 
rfdvwer  ad  odium  ecdefia^  Q^/e  tamen  ofihefmrnurcqfe  ex  afi 
lenfu  patois.  MSS.  Commen^t^  on  I^itc  /«^  Edit, — In  Plowckn'a 
Queries  ^8x  a  Vice  <|ueftion  U  llarted  as  to  the  effed  of  the  ba£-* 
b^'s  attainder  of  felony  09  dower  ex  ajfenfu  patrit,  before  the  u 
%.  6.  c.  2.  changed  the  convi^on  ]^w»  and  faved,  the  wifi^'s.  dow^; 
but  mr.  Plowden  argues  agaiail  the  wife^.  See  further  axite.  55  bu' 
where  lord  Coke  mentions,  that  according  to  fome  opinipQs  thft  wife 
loft  dower  ex  affenfu  patris,  if  after  aflent  the  father  was  attainted  of 
treaibn  or  felony. 

f  5)  In  Winqh  27.  tlier^  is  a  loofe  note  of  a  cafe^  in, which,  not-^^  [Note  236.J 
mthfianding  the  i.  £*  6.  c^  2.  for  preferving  dower  in  care9>of  tfea. 
ion  ojp  (elooy  by  Use  hufband.  Winch  incline^ to  thinks  thgt  attainder 
of  the  hufbaod  for  felony  preivented  the  wife's  dower,  wbiere.  thc> 
ij^ife  of  a  copyholder  for  life  wsis  dowable  byxi^ftoin.  B(U  th^  ie»- 
feu^  of  this  opinipn^  which  feem^  iirangei  do.  not  appear. 

[41.  b.  ]  (0  Who  fliall  be  occupant;—^,,  rn^s  kaje  tp  B.  for  ou  hem-  [Note  237. J 
dred  years t  and  afterwards  oufls  him  and  makes  leafe  to  CfortJkehfit, 
ofD*.  B.  re-enters ^  C.  ^es:  B,  Jball  not  be  occupant  againjt  his 
•^jtU^forfo  his  Hr>»'*wovJd  h^  drofwned^  H.  6.  Jap.  C  $.  Jta'i^Ii^^s 
cafe.  Lefeefcr  another's  life  maies  leffee.  at  'will,  fwho  eofttHnn^  im 
pi^^/i^Qn  a/>er  the  death  of  his  lejfor :  he-  is  an  ouupant.  If  JL  UJJki^. 
for  another's  /^  makes  Uje^  for  years,  qpho  is  po£eJIH,  and  A»  dks^  • 
//  fkepu  th^t  tejfei  for,  years  JhaU  be  occupant  agaitifi  hif  ofwm  ns/ett^ 
thostgh  he  dtitb  not  ej^ter;  but  if  the  lejfu for  years  makes  leefe  at  nsfUL 
and'then  A,  dies,  le^ec  at  'will  Jhall  be  occKpartt,  thopgh  he.  cl^ny  t4, 
the  ufeefthe  lejjee  for  year s^  mr  though  Uffu  for  years  enfers  on  lefjee^eiti 
itiillfitfJd  claims  to  be  occupant*  But  riding  on/er  the  ground  to  hunf-  or 
berwk  doth  nut  make  ofl  occupant^  Vid«  Dy*  32^*  H.  15.  Jac.  B^  R. 
Kot,  x^6.  SteOi.cflrn  emu  HMes,.  and  M.  lo.  Jac.  Bulftr*  n^  6. 
Chfimberlain  and  E*wer,  A.  leJle^for  life  ofB»  makes  leafe  to  Q-for 
z^yfWtB  renderisi^  j/.  C.  makes  leafe  to  D»for  iq years,  refiderie^ 
3/.  J.  dies  :  D.  is  occsfpani,yef  he  JhaU  pay  the  rent  of^  /.  to  C.  and 
djkallpay  tin  ri^t  of^Lto  J^.f0rV»*s  term  is  prevsnt^from  merg" 
<W  by  the  intervenient  rrverfionAn  C,  bstt  D.  hm  the  freehold  in  re^er-* 
fen  expe&ani  en  C^s  term  and  the  rent  incident  to,  it*  Hal.  MSS.— 
Sec  Stellicem  attd Maxes  in  2.  R.O.  Rep,  123.  and  Cro.  Jam.  554.  and 

ChamberUdm 
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Chamberlain  andEwir  in  t.  Bulftr.  1 1»     2.  Ro.  Abr.  151.  E.  pi.  p 
4.  and  Palm.  42. 

[Note  238.]  (2)  In  fome  books  it  is  aflcrted,  that  there  cannot  be  an  occu- 
pant of  eftates  created  ]>y  law,  without  diftingaiihing  between  a 

.   -  gtmiral  an^  tl /pedal  occupant.     Cro.  Eliz.  58.     i.  BuJflr.  135. 

2.  Ro.  Rep.  12%,  Probably  the  afTcrtion  was  meant  to  be  confined 
to  the  former,  ror  as  to  the  latter  the  authorities  feem  decifive  in 
favour  of  the  heir's  taking  as  fpecial  occupant  if  named  in  granting 
over  curtefy  or  any  other  eftate  created  by  law.  See  27.  Aff.  pi. 
31.  Plowd.  28.  and  556.  and  Palm.  32.  Bat  even  the  doftrinc 
againft  general  occupancy  of  eftates  created  by  law  comes  merely 
from  perfon«  arguing  as  counfel,  who  neither  explain  why  it  fhould 
not  be,  nor  cite  any  authorities  except  15.  £.  3.  Fitzh,  Abr.  Siire 
facias  pi.  ly.  which  appears  foreign  to  the  purpofe, 

rNpte  239.  ]       (3)  Lord  Hale  adds,  nor  of  a  copyhold.  Hal.  MSS.— See  ace.  2, 

L.  Raym.  loop.  and  the  reafon  why  in  6.  Mod.  66.  As  to  thing* 
lying  in  grant,  lord  Coke  in  mentioning  them  muft  be  undcrftood 
to  mean  general  occupancy  only ;  for  he  writes  in  another  place, 
that  if  heirs  arc  named  in  the  grant  of  a  rent  pur  auter  a//>,  they 
ihall  take,  though  formerly  this  was  doubted.  See  poft.  388. 
iDy.  186.  ed.  168^.  in  marg.  1.  Bnlftr.  15  j.  Mo.  625.  664.  and 
'    Godb.  172. 

FNctC  240.]        (4)  Vid.  M.  44,  45.  Eliz.  B.  R.  Salterns  cafe.'   Rent  granted  to 

one,  his  executors  and  adminiftrqtors  puf  auter  vie,  and  the  gran^ 

\       .  tee  dies ;  //  fl?all  not  go  to  the  adminiftrator  as  fpecial  occup^nt^  but 

'  determines  by  the  death  unlefs  there  has  been  an  aj^gntnent,      Hal. 

MSS.     See  S.  C.  in  Cro.  Eliz.  901.    Noy  46.     Yelv.  9.  and  Mo. 

664.     SeealfoS.  P.  aec.  2.    Ro.  Abr.  151.    G.  pi.  3.    However* 

ibme  have  thought  that  executors  and  adminiftrators  if  named  in 

the  grant  might  take  an  eflatc  pw  eaaer  'vie^  diongh  ^freehold,  even 

before  the  29.  Ch.  2.  c.  3.  and  14.  G.  2.  c.  20.  by  which  they  ^re 

1   .  now'  intitled.      See  3.  Atk.  466.      The  authority  relied  on  is 

Dy.  328.  b,  ' 

[Note  241.  ]       (5)  The  title  by  j-^^/i/ occupancy  is  now  univerfally  prevented 

by  the  29.  Ch.  2.  c.  3.  f.  12.  and  the  14.  G.  2.  c.  20.  f.  9.  The 
firft  flatute  ena£ls,  that  eAates  per  auter  n/ie  (hall  be  devifeable,  and 
if  not  devifed,  chargeable  in  the  hands  of  the  heir  as  afTets  by  de- 
fcent,  where  the  eilale  falls  on  him  as  fpecial  occupant;  and  if  he 
is  not  entitled  to  fuch,  ihall  go  to  the  grantee's  executors  or  admi- 
niftrators and  be  aiTets.  On  this  flatute  a  doubt  arofe,  whether  it 
operated  further  than  by  making  fuch  eflates  devifeable  and  aiTets  for 
debts ;  and  in  one  cafe  it  was  adjudged;  that  the  adminiftrator  took 
the  furplus  of  fuch  cftates  after  payment  of  debts,  if  not  devifed^ 
for  his  own  benefit,  as  in  the  place  of  a  general  occupant;  Sec  i  2 
Mod.  103.  This  gavp  occafion  to  the  fccond  ftatute,  which  ex- 
prcfsly  makes  the  furplus  in  .cafe  of  intcftacy  diftributable  as  perfo- 
nal  eifate.  See  further  as  to  occupancy  2.  Blackft.  Comment.  258^ 
an  elaborate  argument  by  lord  chief  jufticeVaughan,Vaugh.  187. 
Vin.  Abr.  Occupancy  and  Efiates,  R.  a.  3,  Com,  Dig.  Efates,  F, 
and  New  Abr.  Ef  ate  for  Itfe,  B. 
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fiZi  a.l       'f*)    !•  ^«  3*  15*     Vid.  4l.-«^2.     A.  tenant  for  lifey  reynainder  (Note  242.] 
^  ■'    /•  B,  in  taiif  remainder  to  C.  in  fee ;  A,  enfeoffs  B,  and  his  nvife  and 

their  heirs ;  B.  dies  'without  ijjue ;  no^  there  is  a  forfeiture,  and  C. 

may  enter*     H^l*  MS$. 

(6)   A.UafestoH.tiU  A, makes  LS.hailf  of  his  manor  :  adjudged  [Note  243.) 
a  freehold, .  H.  37.  El.    Butler  and  Ridgely,     Vid.  X.Rep,  Bredon*s 
cafe.     Rent  granted  to  A,  for  life  ifB.  or  C  Jhallfo  long  live.     But  if 
there  be  an  efiate  wth  fucb  conditional  limitation,  it  ought  to  he  pleaded 
'with  the  limitation,  and  continuance  Jhall  be  a'v erred  i  for  otbernjuife  it 
ffuls,    yid.  Dy.  192.    Hal.  M^S.  ' 

'   (7)  Bui  feoffment  to  the  ufe  of  A'  for  lift,  remeunder  to  the  ufe  of  [Note  244.) 
B*  his  executors  and  qffigns,  till  ten  pounds  Jhould  b§  levied  out  if  the 
profits,  ruled  to  be  a  chattel.    Hal.  MSS. 

• 

(9)  W\zfe£i,  283.     But  if  termor  for  years  devifes  his  houfe  gene*  £NotC  245;) 
rally  vnthotU  Jheviing  xvhat  ejlate,  the  ivhole  term  paffes*     14.  EU%. 
Dy-  307.    liaX.  MSS. 

(11)  Vid.  8.  E.  3.  3.     A  lejfa  for  life  makes  leafe  to  S.  and  C,   [NotC  246.] 
on  condition  that  if  they  die  leaving  A,  then  the  land  Jhall  revert  to  A% 
vjithout  determining  any  ejlate  certain  in  the  grant*    All  the  ejlate  paffes 
under  the  condition,  for  in  prscipe  A.  vjas  not  received  on  default  of 
t^.andC.    Ral.MSS. 

,42.  b.]  (1)  Mr.  Barrington  calls  this  ^  fuppofed  ^xxX<t,  becaufe  the  in-  [Note  247.] 
tervention  of  the  commons  is  not  mentioned  ;  and  the  introdudtory 
part  feems  to  juflify  the  obfervation ;  for  the  fUle  is  like  that  of  an 
ordinance  of  the  king  in  council,  the  words  being  that  the  king 
cum  pr^latis  nobilibus  ei  peritis  et  aliis  Jibi  cffijlentibus  deliberationem 
habuit  et  traSlatum ;  de  quorum  unanimi  conjilio  ordinavit.  See  ob- 
fervat.  on  Ant.  Stat,  zd  ed.  206.  However  the  23.  E.  3.  appears 
to  have  been  always  treated  as  a  (latute,  and  Fitzherbert,  in  his 
commenury  upon  the  writ  founded  upon  it,  calls  it  by  (hat  name^ 
f  itz.  Nat.  Br.  167.  B. 

(2)  That  is,  if  the  leafe  was  for  the  life  of  the  lefTee  it  would  be  [Note  24S.  ] 
a  difcontinuance  for  life,  and  the  tenant  in  tail  would  thereby  raife 
ih  himfcrlf  a  new  reverfion  in  fee,  and  the  releafe  by  paffing  fuch  new 
reverfion  in  fee  to  the  difcontinuee,  would  merge  his  eilate  for  life 
and  make  it  a  fee  executed ;  which  enlargement  of  the  eftate  for  life 
would/  proportionably  enlarge  the  difcontinuance  for  life,  and  fo 
make  it  a  difcontinuance  in  fee  as  much  as  the  firll  conveyance  by 
the  tenant  in  tail  had  been  for  that  eftate.  See  further  on  this  fab« 
jed,  poll.  Scd.  620. 

•  « 

* 

*  (4)  There  is  an  important  difFerence  between  the  deeds  of  femes  [Note  249.} 

covert  and  infants.    Thofe  of  the  former  are  always  void }  but  thofe 

of  the  latter  are  fometimes  void,  and  fometimes  only  voidable.     As 

to  the  diflinflion  between  void  and  voidable  in  the  cafe  of  deeds  by 

infants,  fee  a  cafe  in  Burr.  4.  part  3.  fol.  1794,  in  which  the  cotirt 

held  a  conveyance  by  Icafe  and  releafe  by  an  infant  to  be  voidable 

only.    See  further  p6ft.  Se6l.  259. 

Lt3*  ^J         (i)  And  in  cafe  of  corporation  aggregate,  as  dean  and  chapter,  the  [Note  250.] 
leafe  is  iindagmnjl  tbt  dean  vabQ  maka  the  Uaf€%    M*  1 3«  Car,  B.  R. 

llo^d 


lib.  I.      C^p.  6»  Of  Tenant  for  life.         Sed.  57* 

IMfSf^  mi  Qfo^l^  f^  ii  is  otbtrvn/^  im  $h^  €qfi  of  a  file  <0r/or«- 
fimafar  thirg  U  is  fffiid  only  agta^ft  tbf  fiicc^or*  M.  44.  Eliz.  C». 
%  SaMtfd(Fi*s  ca/i»  Ifyl.  |yiSS^— ^See  the  obrefVation  on  the  caft 
of  Lloyd  and  tjregory,  pod.  45-  a.  As  to  cojaveyanc^  by  coipo- 
-imtions  before  the  reftraining  iUtates,  fee  poll.  44.  a«  and  103.  a. 

(Notei5i*]        (a)  Thb  aflertioo,ha$  beea  controverted,  ^  repognant  to  the 

kwA  notj^om  of  aJUe^iation,  and  iaconfiflea^  with  any  reaibnable 
QOn^roAjpa  of  the  fUtute  c«i>  tm^tores,  urrarum*  Wright's  Ten. 
&S5.  Dairy mpl.  Hift.  Feuo.  Prop.  90.  a^nd  SuUlv.  Led.  41 S.  In 
fad  the  hiilory  6f  oar  law  with  rafped  t(0  tjie  povirers  of  allenatibQ 
before  the  fhitate  of  quia  imptorgs  terrarum  is  ytvf  much  involved 
itK  obiCcuri^.  Sae  firad.  Uh,  2.  €0^,  19.  where  the  author  toquites^ 
J(  ill^  oui  dfitsim  ^  rfm  datqm  ub^ius  dare  f^,  $ee  alfo  Bra6U 
Ui,  a.  cap.  5^  and  Staondf.  Prairo^  cap.  7. 

D^^  *iS^*i        {^)  'i^^B  fsr  fufiirt  9/ firji^jaipi  afiewed  nvitbowt  Uunjn^  itjkvm 

thai  it  iVAT  tin  asicipu  Suw,    Vid.  Roger  Hoveden  7S3.    //  nvat 
mt  of  the  articles  inter  capitnla  coronae  R.  i.  de  (erjaAtiis  alienatis^ 
asul/o  itftill  contiwus,     Clauf.  7.  Johann.  m.  1 1.  precept  tofei/r  (er- 
jantiaji  thain^igia  at  dpogagia  teRt.  de  hooore  Lapcafter  alienat.  poft 
primam.  C(v:onatioo,    (f.  a>  Vid.  T.  7.  £.  i.  coram  rege  Gilbenuy 
4e  Qlare  coiqe^  GloacqScr  imp^flfhplfor  alienation  made  to  his  father, 
Yid^  ^.  E>  ^.  7 1 .J^ial  etjfiom  to  qlieni^te  <withoHt  licepft.     V^idctur 
per  Rot.  Pari.  29.  E.  3.  n.  iB.  quoad  other  tenures  than  ferjasuics  th^ 
frerogati*ve  began  in  the  time  of  Edward  thefrft,     Nota»  itfeems^  thai 
''^i^^Wc^quia  empteres  takes  away  licences  and  pardons  of  aUe^ 
aatiom  14  ca/e  of  tenure  tf  afuhjcQ,     Tit  fee  14.  H,  4^.  4.  recordar^ 
.loQgij^n^  ct^om  of  tii  honour  ofGlour^er,  and  Kot.  Pari.  38.  H,. 
$.  n.  zgJ  pro  dqcatu  Cornubiai  utiif/ich  a  cuftom  Rou  Pari.  %,  E.  2. 
IQ.  7.  in  fcedqla  pendente  dorfo.    "  Accord  eft  et  aiTenfu  per  ar- 
**  chevelques  evefqiies  abbes  priores  countes  et  barons  et  autres 
"  dtt  r^ealqEie  in,  parl^meut  le  roy  furomons  a  Weftroinfter  odab. 
^  HUL  %.  E.  2.  que  eux  deformps  nul  fine  demandront  ne  pren- 
«'  dront  des  frankhomes,  pur  entrer  teries  et  tenement^  (^ue  font  de 
*'  leur  fee,  iffint  totes  voyes  que  per  tiel  feoffments  lis  n«  foient  pas 
"  eloignes  de  leur  fervices  ne  leur  fervices  dedits.**    HaL  MSS* 
From  lord  Hale's  obferving,  that  lih^  crown's  right  of  feixarc  for 
alienation  of  ferjapties  without  licencjc////  continues ^  it  {ttiM^  that 
bis  note  on  the  fubjed  was  written  before  the  12.  Cha.  %.  c.  24* 
Mchich  converts  tenures  by  knigl^t  *fervice  into  focage  ^nd  takes 
away  &ic&  of  alienation.    See  pod*  43.  b*  n,  2- 

(Note  253.  ]       (4),  Nota  pro  carta  de  libcrtatibiis.— Carta  regis  JobaQQ,  pn>- 

c^Umata  19.  Junii  17  Johann.  apud  Runimede>  P^t.  17.  Johs^n.  m. 
33.  dorfo.  Carta  de  libertatibus  Tub  H.  3.  ma^oa  fcilicet  de  liber- 
tatibos^  et  minor  five  de  fbrefta^  prodamantar  8.  Mail  9.  H.  3.  * 
prima  pars  clau£  9.H.  3.  m.  14^  dorib  interrupt,  et  cancel],  Mat(h. 
Paris  mb  anno  1227.  pag.  336.  but  afterwards  confirmed  by  /f.  j» 
^ex  CQnfirmat/<  omnes  libertatesj  &c.  contentas  incartis  qust^  fecir 
«?  mus  cum  minoris  aeuuis  effemns  tarn  in  magna  carta  qivun  in  car- 
**  t^  de  forefbu"  Cart.  21.  R  3*  n.  4.  confirmatur  per  ftat  Marlbr. 
cap.  5;  et  tunc  primum  devcnit  ftatutum»  vi2.  52.  H.  3^-  Hal* 
MSS.-»See  a  molt  accurate  hifloty  of  the  mapia  chartq,  of  kipg 
9  John 
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John  and  that  oftlen.  3.  m  ike  hitroda£tory  difcourfe  to  Oif.  juftict 
£Iackftone*8  valuable  edition  of  the  charters. 

1 1  j,  b*  1       (2)  Pines  for  alienation  are  taken  away  as  well  from  the  kinj^  as  {Ndte  2$4»] 
^  from  all  others  by  the  12.  Cha.  z.  chap.  24.    But  the  ftatute  iaires 

fines  for  alienation  due  by  the  caftoms  of  particular  manors,  other 
than  fines  for  alienation  of  lands  holden  of^the  king  in  capin. — See 
further  on  the  fubjeA  of  alienation  2.  Inft.  65.  501.  Vin.  Abr.  tit. 
JJienaiioa,  SuUiv.  Led.  page  159.  and  4.18.  and  the  book  cited  in 
kL  43.  a.  note  2. 

1 44*  ^-  ]       (0  ^^-  29-  £1^-     ^^fi  9f  *^^  ^'fiop  ofCbeptr,  who  had  ak-  [Note  255.  ] 

cieutly  ufid  to  bofvt  tf  counfH  'who  had  a  fu.     This  grant abk  b)  the 

•  biflfop  ^uitb  con/ent  of  dean  and  chapiir,     Nota,  though  it  bt  not  dm 

office  rfiimt  <which,  i^c.  jet  grantable,  */  of  necej/tty,  as  in  the  cafe 

^  the  bijbop  of  Gloucefter  founded  within  time  of  memory*     M.  I.  Caf*. 

C.  B.  Crook  n.  8.     Cool  and  Toung.     Vide  that  it  is  holden,  that 

though  it  be  a  new  office,  yet  ifneceffary  and  the  fee  is  reajhnahle,  be^ 

mg  confrtmd  it  fixJl  bind  thefuccejfor ;  and  vide  the  grant  of  ancient 

office  send  fee,  nvith  the  addition  of  a  nenvfee,  luhich  notfbuithfianding 

Jeems  good^becaufe  the  office  is'antient.    M.  2.  Car.  C.  B.  Crc(fA  h.  7. 

Gee*s  ea/e.     If  it  had  been  ufual  to  grant  an  antient  office  to  one  on\y^  a 

grant  tt  t^mo  is  not  good.     But  if  it  has  been  once  granted  to  two  or 

^groMted  in  re*uerJion  before  theftatute  I .  £liz.  then  it  jhall  be  intended  to 

ifa've  been  ufuallyfo  granted^  andfuch  grant  to  tnvo  or  in  re^vetfion  fiudl 

hind  the  fuccejor,     T.  8.  Car.  B.  R.  Crook  n.  2.  Walker  and  Lamb, 

M.  8.  Car.  0.  R.    Crook  n.  19.     Toung  and  Stteh  concerning  the  oM^ 

cial  and  commiffisry  of  the  bijhop  of  Lincoln  and  the  regifier  of  the  w- 

ffiop  of  iiochejter.    Hal.  MSS.    Ley  75.  is  contrtry  to  Get's  cafe 

cited  by  lora  Hale.— ^ee  further  as  to  the  grant  of  offices  by  eccle- 

.  fiaftical  peffolis*  New  Abr.  Offices,  D.     See  alfo  in  Bnrr.  part  4. 

vol.  1.  page  219.  the  cafe  of  fir  John  Trelawney  and  the  bimop  of 

Winchcfter,  in  which  the  court  held,  that  an  office  and  fee  which  ex* 

illed  before  the  id  of  £liz.  are  not  within  the  reflraint  of  that  fta- 

tute»  bat  that  they  may  be  granted  as  befoi'e  the  ftatute,  and  that 

the  utility  or  necefiity  of  the  office  is  not  more  material  fitice  than 

it  was  before. 

(2)  Qqo?A  leafes  hyhttftandandivife,  Hufband  and  wife  feifed to  [Note  356.  } 
them  and  the  heirs  of  the  body  ofkthe  hujband  make  leafefor  three  li*ues, 
render ir^  the  antient  rent ;  hyjband  dies  :  this  Jhall  not  bind  the  wfe, 
Adindged,  bteattfe  the  ftatute  fpeaks  of  the  wife*s  inheritance,  H.  14* 
£kz.  C,  B.  n.  5.  D.  D.  Hufiand  and  nufe  jointly  fei fed  by  purchafe 
to  them  and  their  heirs ;  the  bufband  alone  during  the  cwerture  makes 
leafe,  rendering  the  antient  rent :  dubitatur  if  it  Jhall  bind  the  wife, 
hecaufe  the  pro^ifoy  'which  requires  the  «wije*s  joining,  fpeaks  only  of 
hufioHd  fnjed  in  right  of  hi^  'wife,  finitur  per  compofitionem.  M.  i. 
Car.  C.  B.  Crook  n.  15.  Smith  and  Trinden.     Hal.  MSS. 

(4)  Vid.  7.  Eliz.     Dy,  2^6,     Leafefor  lo years  to  begin  at  n:xt  [Note  357. 1 
iiuhaelmas  feems  good,     Hal.  MSS.  —  See  further  as  to  the  time 
when  foch  leafes  mould  begin,  and  the  difTerence  betweenyr^n  the 
day  of  making  and  from  the  making.     New  Abr.  Leafes,  £.  rule  2. 
andpoilk  47.  b. 

t  4V*  ^*  J  .      (0   '^^^'W  covert  tenant  for  life;  reverfon  in  tail;  hufhand furren-   [Note  258.  ] 
ders\  tegttnt  in  tail  hefts  for  three  U^ei\  the  wfe  dies.     Adjudged, 

that 
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that  tbit  is  a  good  Uafi  to  bind  the  ijfui.  Sydenham  and  Cops  cited  by 
Popham.    Mo.  783.    Hal.  MSS. 

[Note  259.]  (3)  But  if  tithes  have  been  ufually  let  to  farm t  they  cannot  be 
"  leafed  for  life  to  hind  thefuccejpnr ;  but  they  mof  be  leafed  for  2 1  jears^ 
rendering  the  antient  rent y  and  it  pall  hind  the  fuccefjbr.  Mo,  jy%.  T. 
2.  Jac.  B.  R.  Jdjudged  in  Denny's  cafe^  and  the  rent  goes  nvith  the  re- 
'verfion.  Nota,  it ,  ivas  the  cafe  of  the  precentor  of  Paul*s.  Haf. 
M5S.— Sec  New  Abr.  Leafes^  E.  rule  5.  where  many  authorities 
are  cited  to  prove  this  difference  between  leafing  tithes  for  life  antl 
for  years,  and  that  in  the  latter  cafe  tlie  leaie  will  bind  the  fucceflbr 
becaufe  he  may  have  debt  £br  the  rent»  which  will  not  lie  for  him  on 
a  freehold  leafe.  Bat  the  diftinCtion  is  no  longer  of  any.  impor- 
tance; for  the  c.  G.  3.  c.  17.  makes  leafes  of  tithes  and  other  in- 
corporeal hereditaments  by  ecclefiaftical  perfons,  whether  for  livei 
or  for  years,  as  good  as  if  the  leafes  were  of  corporeal  heredita- 
ments, and  eives  adlion  of  debt  to  the  fucceiTor,  for  rent  refervetl 
on  freehold  leafes. 

fNote  260. 1       (4)  -^^6^  h  '^'  ^'"^  during  niacancy  of  hijhoprick  nxsill  not  enable. 
IP.  19.  Jac.  B.  R.  Dennfs  cafe.    Vid.  Dy.  271.     Hal.  MSS. 

[Note  261.]         (6)  Prebend  makes  leafe  for  years,  referring  the  running  of  a  colt, 

rendering  rent.  A  new  leafe,  rendering  the  fame  rent,  'without  refefu- 
ing  the  running  of  a  colt,  adjudged  ^ood ;  becaufe  quoad  this  it  is  neither 
refcr^/ation  nor  exception.  But  if  leafe  be  of  a  manor  except  the  tvoodt 
rendering  rent,  and  after  the  expiration  of  it  there  is  a  new  leafe  ren- 
dering the  fanU  rent  ^without  fuch  exception,  the  fecond  Uafe  is  bad. 
T.  18.  Jac  B.  R.  cafe  of  precentor  of  Paul's.    Hal.  MSS. 

[Note  262.  ]       (7)  Vid.yir  hafes  by  bijhop  tenant  in  tail,  lic^^jf.feifed  in  tail  ^ 
a  manor,  of  which  three  acres  parcel  of  the  demefnes  had  been  ufuaffy 
demifed  at  ^s,  rent,  and  the  refidue  not,  demifes  the  three  acres  and  a(/o 
the  manor  habendum  for  2 1  years,  rendering  for  the  three  acres  and  all 
other  the  premifis  there'witb  demifed  5  /,  and  for  the  manor  5  /.     nis  is 

food  to  b^  the  iffue  for  the  three  acres,  but  not  for  the  refdue.  H.  37. 
lliz.  Tanf  eld  and  Rogers. — The  bijhop  of  G.  feifed  of  a  manor,  tf 
^whicb  one  tenement  *was  ufiially  demifed  for  life  at  ^s.  rent  and  the 
manor  ufually  at  ioj.  rent,  makes  leafe  of  the  tenement  for  three  lives, 
rendering  5  /.  and  afterguards  leafes  the  whole  manor  for  three  li*ves  to 
another  rendering  rent,  and  dies,  Rkled  x .  That  the  reverfion  of  the 
tenement  paffcs  by  the  leafe  of  the  manor.  2.  And  therefore  that  the 
leafe  of  the  manor  quoad  the  tenement  Jhall  not  bind  the  fuccefjor,  be- 
eaufe  then  there  fwould  be  fix  li*ves  in  being  for  the  tenement,  and  the 
lefjie  would  be  difpunijhabte  of  waft e.  3.  Itfeems,  that  the  leafe  of  the 
manor  is  alfo  voidable,  becaufe  the  rent  ijfues  aljb  out  of  the  tenemettt. 
(Qaacre  tf  this,  for  here  the  rent  as  nvell  for  the  tenement  as  for  the 
manor  is  referred  on  the  fecond  leafe,  fo  that  though  the  tenement  Jboitld 
be  eviiled  the  intire  rent  for  the  manor  *would  continue),  4.  But  it 
nvar  agreed,  that  the  leafi  of  a  copyhold  manor  ufually  demifed,  or  of  a 
manor  confifting  of  demefnes  copyholds  and  fer*vices  ufually  demifed,,  is 
good  to  bind  the  fucceffor.  5.  The  leafe  is  only  -voidable  by  the  fuccefjor ; 
and  therefore  if  he  accepts  the  rent,  it  is  good  againft  him,  M.  20. 
Jac.  C.  B.  Bijhop  of  Ghucefter  agahift  Wood,  M,  5.  Car,  C  B. 
^heir  and  Penter  on  Uafe  by  the  bijhop  of  Exeter.    Hal.  MSS. 

(8)  PnbenJ 
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(8)  Prthtnd'fimple  or  prthend  <witb  office^  as  is  pncetttor^  is  enabled    [Note  263.  j 
hy  tbeftatutt  32.  H,  8.     Adjudged  Bro*  Leafes  62.  M.  36,  37.  Eliz. 

Watfon  and  Major,     T.  18.  Jac.  cafe  of  precentor  of  PauVs.     HaL 

MSS.  .   , 

* 

(9)  Nota,  tbefe  difahling  jiatutes  extend  only  to  their  o-ivn  pojef-     [Note  264.] 
JioHs.       The  archdeacon  of  Ely    12.  Eliz,  makes  leaje  for  ^o  years, 

ivhJch  after  tbeftatute  \  3.  £/i2.  is  confirmed  hy  the  bijhop  and  dean  and 
chapter.  Ruled,  that  this  is  a  goodleafe  to  hind  thefuccefj'or,  though  after 
the  ftatuie  i.  £//«.  and  though  confirmed  after  the  ftatute  13.  EUtu 
H.  '^'j*  EUz.  Rot.  882.  fir  Ed*ward  Dennye's  cafe,     Hal.  MSS. 

r^C.  a.]         (2)  Nota  the  ftatute  13.  Eliz,  chap.  10.  quoad  tenements  in  cities    [Note  265.] 
*/  altered  hy  the  ftatute   14.  EHz,  chap,  11.  tuhich  permits  leafes  of 
them  for  ±0  years ;  and  therefore  it  has  been  ruled,  thai  covenants  for 
fsenewing  leafes  of  nujfuages  in  cities  are  not  prohibited  by  tbeftatute 
\%^Eliz,  chap,  II.  luhich  only  reft  rains  leafes  againft  the  ftatute  of  * 

I  ^,  Eliz.  Hob.  cafe  352.  Crane  and  Taylor,  Hah  MSS.  See 
Hob.  269. 

(4)  Nota,  leafe  for  three  lives  h  hiftjop^  ttot  tvarranted  hy  the    [Note  266.] 
ftatute,  is  not  tjoidable  againft  himfelf  but  ftjall  hind  him,     M.  44, 
A{«  Eliz.  C.  £.  D.  D.  n,  32.     Saunders^s  cafe.     And  it  is  not  void,  ^ 

hut  only  voidable  againft  the  fucceffor,  for  if  he  accepts  the  rent  the  ^ 

Uafe  is  good  ageunft  him,  M.  8.  Car.  C.  B.  Crook  n,  21.  Oaven 
and  App'Rees,  But  lea/e  by  A,  dean  of^,  and  bis  chapter  not  tvar- 
ranted  is  void  immediately  ageunft  A*  himfelf.     Adjudged  fa,  becaufe  ^ 

the  corporatiim  is  aggregate,  M.  13.  Car.  fi.  R.  Lloyd  and  Gregory . 
Hal.  MSS.— The  cafe  of  Lloyd  and  Gregory  is  reported  in  Crp. 
Cha.  502.  W.  Jo.  405.  I.  Ro.  Abr.  728.  and  2.  Ro.  Abr.  495;. 
But  none  of  thefe  books  mention  the  point  to  which  lord  Hale 
cites  the  cafe.  See  New  Abr.  Leafes,  H.  where  feveral  authorities 
befides  that  of  lord  Coke  are  cited  to  (hew,  that  a  leafe  by  a  cor- 
poration aggregate,  though  not  warranted  by  the  flatutes,  is  good 
for  the  time  of  the  perfon  who  was  head  of  the  corporation  when 
the  leafe  was  made.    See  alfo  ante  43.  a.  n.  1. 

(7)    And  therefore  <where  the  declaration   in   ejeilment  nvas  of  a    [Note  267^] 
joint  demife  of  A.  and  B,  and  on  the  evidence  it  appeared  that  they 
iMre  tenants  in  common,  the  plaintiff  failed,     M*  3.  Jac.  Blakafper*t 
cafe.     Noy  n,-^i,     Hal.  MSS.'  bee  Noy  13. 

r  «    T        (i )  Heretofore  fome  made  a  difference  between  leafes  by  infants  .  [Note  268^] 

L45*        J     with  refervation  of  rent  and  thofe  without,  and  thought  that  the 
former  were  only  voidable,  but  that  the  latter  were  abfolutely  void. 
New  Abr.  Leafes,  B.     But  in  a  late  cafe  this  diftin£tion  was  de- 
nied, and  it  was  faid,  that  leafes  whether  with  or  without  rent,  if 
made  hy  deed,  are  voidable  only.  Burr.  4.  part  v.  3.  page  1806.  : 

(2)  But  if  livery  is  made  on  fuch  a  leafe,  perhaps  it  m|iy  be    [Note  269.] 
fufficient  to  pafs  a  freehold  to  the  Ic/Tee  during  the  life  or  incum- 
bency of  the  leflfor.     See  New  Abr.  tit.  Leafes,  L.  2. 

(3)  But  vid.  Noy  foL  l^i.  n,  635.      Leafe  from  three  years  to    [Note  270.] 
three  years  till  the  expiration  of  ten  years fhaU  be  a  leafe  for  nine  years, 

and 
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and  the  iivw  r^jeAs  }he  Idftytar,  iecaufi  noi  ttrnftaed  fy  /Sr/r.^-tlal. 
MSS.    See  New  Abr.  th.  Lr^7j^/,  L.  3,  pag*  433. 

£Note  271.3        (i)  ^cc  2.  Blackf!.  Comment.  5th  edit.  p.  142.    It  is  there  [4^*  &•  J 
oWerved,  that  it  appears  by  mr.  Maddox's  colledion  of  ancient  in- 
ftrnrtients  in  his  Formulate  AngUcanum^  that  t!le  la^  agalnft  leafes  . 

for  mOTt  than  40  y^ars.  If  it  ever  6xhled,  was  foon  antiquated ;  and  | 

fev^eral  inftances  of  leafes  fdr  a  longer  term,  as.tarly  as  the  reigh 
of  Richard  the  Secofr.d*  are  referred  to. 

f  Note  272.3       (^)  *^''  vidctur,  ^iat  tht  rtciH;irerjhtdl  ba*o^'toaft,    27.  ft^  g.  ^. 

Keil-w»  io8.  But  re^erfioiur  being  recei*ved  in  default  of  tenant  fir 
hfCy  ftc  judgment  agiuHJt  fenarit  fir  tifi,  if  a  good  lor  fUaded.  hal. 
MSS. 

{Note  273.3  W  ^^^'  *7-  ^'  *•  ?•  ^*-  ^-  7-  ^5-  i^tMeeofrhtf  charge  fh 
years  might  fcdfifj  recovery  againft  terre-tenaHt.    Hal.  M88, 

I 

[Note  274.3  (5)  ^^^'  *4«  "^'  3*  S4"  Jf  parceners  he  of  two  acres ^  ahdunehefet 
one  atret  nubich  on  lurit  of  partition  is  allotted  to  the  other ^  the  leafe  is 
noholty  avoided,    Hal.  MSS. 

[Note  275.3        f  0  Vid.  21.  i?.  3.     Orants  58.     AfpropHatitm  mHihotet  Ueen^,  [46*  b.] 
and  e&  de  cania  itjeetns  a  iifapprofriathn.    Hal.  MSS. 

£Note  276.]        (*)  9^  if^  '^'^  ^^fi  ^  prasfenti  hy  tenant  fn  ta/l,  and  the  iffht 

hefift  entry  kvies  fines,  the  ctmufee  fiall  not  a*vdid  the  leafi,for  the 
ieaje  toas  onh  voidaMe,  and  the  landpaffes  in  degree  -of  reverfion.  Vid. 
hy.  Ji.  7.  Rep.  9.  edrl of^dftiri's  cafi.    Hs5.  MSS. 

[Note  2 77. J  (3)  Vid.  tatnen  ene  Svam^s  cafe,  in  ^hich  it  nvds  a^Qudged  thia 
the  fidfi  JhaH  have  The  YeHt,  Ctted  by  Hbu^Bton.  16.  Jfac.  Qo«ffe 
and  vid.  7.  H.  6.  2.  T.  16.  Jac.  Blaxtcn  and  Heath,  z.Foph*  • 
n.  38.  Ha!.  MSS. — By  2.  Poph.  tord  Hale  mcAns  the  additional 
cafe  at  thfe  end  of  Popham's  Reports.  Sec  Poph.  125.  For 
Blaxcon  and  Heath,  fee  Popli.  145.' 

{Ndte  27S.3       (4)  Ifp»t  of  a  term  he  granted  hyffttfi'atfi  tin  condhion^  it  feems 

that  the  condition  is  gone  fy  his  death,     Qnxre,  A  *wdrd  changes  tht 
property  of  fich  a  term.    Dy,  183.    Hal.  MSS.<^See  the  Uilb  ia' 
NJarg.  Dy,  183. 

.  [Note  479.  ]        (5)  Vide  Htjband  cf^wife  termor  may  have  petition  tf  right  alone^ 

Xy,  jfffl  pL  II.     ffht'fiand  is  guardian  in  right  of  his  tvifi,  donver  • 
ies  agabsfi  thv  bufiarid  aicne;  fir. there  can  bt  no  voucher  there  againfl 
the  tvttri^s  right.    2.  £.  3.  13.  15.    47.  £.  3.  9.    Hal.  MSS. 

{Note  280.  ]       (8)  Vid.  50.  S.  3.    yudgmmrfar  hufband  in  qnafe  impcdit/ir 

the-  'wife*s  advovjfon ;  the  hufband  dies ;  the  vjifi  prefents.  Hal. 
MSS. 

[Note  281.  ]  (8)  Vid.y9r  date  and  day  of  the  date  hic  fol,  6.  a,  and  the  Mte 
there,  Hal.  MSS. — In  fol.  6.  a.  lord  ,Hale  gives  the  following 
note.  Dat^  and  d«y  of  the  date  the  famt  in  point  of  eompntdsiom. 
5.  Rrp.    Bmt  in  jnint  of  inter efi  datt  is  taken  ihchmve>  dttytf't^ 

data 
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WbrrtsnelUfive  rumanyui/is.  T.  9.  Jac,  B.  K.  Bnlfir.  h,  177.  ^, 
9mth€  Jketut  6f  Auguft  i.  Jam.  iwtfir/  ^7«  ohligation  to  B.  and  after ^ 
awards  on  tbi  Jmn§  d^tf  B,  rekajes  ail  avians  ufque  datum  fcripti : 
the  ohligatien  is  difchargid^  becaufe  date  is  delivery.  Otherfwi/e,  if 
it  bad  hert  f&  th$  day  of  tile  date.  T.  9.  Car.  B.  R.  Rooh  and  Rich^ 
0ltds,  Condiiicft  ofohligatim  to  ft  and  t4  an  arward^fo  that  it  he  jnadt 
ivitbimfour  dayf  after  the  date  :  a  good  award  ma^  be  made  the  fame 
dky\  and  ft  it  fount  if  it  be  day  of  the  date.  M  1653.  Street^* 
cafit  Stile* s  582.  Obligafhn  dated  z.  fanuaryi  releafe  dated  1.  J  a-' 
muay  of  edl  atiiom  ufque  diem  ho^as  praefends  temporis,  but  dtH» 
'oerid  3.  Jammry:  pneietis  tempas  is  the  date,  and  fo  the  obligation 
flood,  P.  7.  Jac.  lial.  MSS.— See  further  as  to  the  difference 
between  date  and  day  of  the  date.  Com.  Dig»  Eftates,  G.  8.  Bar- 
gain  and  Sale,  B.  S.  9'emfs  A.'  and  Vin.  Abr.  Bftate,  Z.  a.  Ttme, 
A,  «ad  Wilil  ^ol.  i.  part  a.  page  165.  and  the  next  note, 

V 

(9-)  Vid./ir  eomwtencemtm  of  Uaft^  M.  10.  Jac.  Rot.  7^.  Hob,  [Note  282.] 
cafi  ^2.  Moor  and  Mufgrann.  A.  by  indenture  dated  4.  Mtt^  10. 
Jac.  to  hold  from  che  ieaft  of  the  anaonciatson  lail  paft  for  the 
term  of  21  years  next  enfuing  the  date  hereof  fully  to  be  complete 
Md  ended.  In  eyiSootnt  piaintijf  eoants  oa  this  leafe,  as  a  leafe  to 
bold  from  the  feaft  ler  li  years  extmic  prox.  fequent.  and  agreed 
to  be  good.  But  fee  T.  24.  Car.  B.  R.  Corniftf  and  C^iufey,  Leafe 
by  tndfnture  of  t^*  ofMareb  15..  Car.  to  have  and  to  hold  from  and 
itHf  the  6iy  6f  the  date  of  thefe  prefents  for  the  term  and  time 
cthrtm  Jtvt%  from  henceforth  next  and  immediately  enfuing,  ^<3// 
eemmtmi  in  eomfatation  from  the  delivery,  and  in  point  of  itaereft  from 
thodau.  Stiles  I  i8.  HaL  MSS. 

fio)  For  mifrecital  a  leafe  flsall  commence  immediately,  6.  Rep,  [Note  283. J 
Upop  of  Math's  caft.—  The  earl  of  Oxford  h  ^id  dateJ"  10.  Feb. 
17.  A  9.  dettules  to  A,  for  21  years  \  and  tfftenwards  by  indenture 
^reciting  thai  ho  by  Indenture  daud  lo.  Feb,  28.  H^  8.  had  demifed  to 
A,  for  2 1  years,  dem/fes  the  fame  land  to  B,  habendum  for  5 1  years 
from  and  after  the  expirettion  furrend&  or  forfeiture  of  the  (aid  leafi. 
tt  *ooas  rnled,  that  B.'s  leefe  ft^uld  eotnmence  in  computation  imme* 
diately,  becaufe  A,*s  leafe  was  mifreeited,  H.  10.  Car.  B.  R.  Crook, 
t.  8.  MiUer  and  Maniuaringe,  But  if  in  cafe  of  fuch  a  mifrecital, 
the  habettd«rtll  be  from  eend  after  the  demife  etnd  indenture  made  to  A, 
and  it  is  notfaid  the  faid  demfe,  thea  thefeeoud  leafe  Jhall  commence 
after  the  true  leafe  notnvithftanding  the  mifrecital,  M.  I.  &  2.  P. 
k  If.  Rot.  648.  Mount  and  Hodgkeu,  Bendl,  n,  71,  Hal.  MSS. 
*-See  Cro.  Cha.  397.  and  N.  Bendl,  38.  See  further  as  to  the 
coomiencemeiK  of  leafes  and  the  effcGt  of  mifrecitals  in  that  refped. 
Sheph.  Touch.  272.  New  Abr.  Let^s,  L,  and  Vin.  Abr.  £jfate$ 
Z.  a.  and  Grant,  R.  4. 

^7*  ^*  J      (<)  I'^d  Coke  confinet  the  role  to  common  perfons,  becaufe  ^Note  2i^»1 
the  king  may  referve  rent  out  of  an  incorporeal  inheritance ;  the 
reafon  of  which  b,  that  he  by  his  prerogative  can  diHrain  on  all 
the  lands  oi  his  leffee.    4.  New  Abr.  192.  Sc  339. 

(2)  The  cafe  of  a  leafe  by  deed  is  put,  becaufe  in  general  things  [Note  185*] 
iaeorporeal  will  not  ptfs  without  deed.     Pod.  48.  i.  ^  a.  169.  a, 
ukI  ante  9,  a. 

{  F  )  (3)  12. 
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[Note  286.]  (3)  12.  //I  4.  17.  Vid.  {upn/oL  44.  k  the  cafe  of  the  precentor 
of  Paulas f  accerdittg  to  *which  rent  on  leafe  for.  yean  oftithet  u  inci» 
dent  to  the  reverjton,  "  Hal.  MSS.     See  ante  44.  b.  n.  3, 

[Note  287.]  (4)  That  the  common  law  did  not  allow  debt  for  rent  on  free- 
hold leafes  whilft  they  continued  is  certain,  though  the  reafon  is  not 
quite  fo  clear.  See  3.  Blackil.  233.  It  has  been  accounted  for 
by  fuggeftin^,  that  the  remedies  by  ce£avit  and  diftrefs  were 
deemed  fufiicient  fecurities  for  the  rent  and  fervices.  See  Gilb.  on 
Rents  93.  and  Gilb.  on  the  Adion  of  Debt  in  his  Caf.  in  L.  and 
£q.  370.  But  it  may  be  proper  to  obferve*  that  the  eejfavit  feems 
to  have  been  firfl  given  by  the  6.  £.  i .  c.  4.  though  the  lord's  right 
of  feizing  the  land  for  fubftra&ion  of  fervices,  which  continued  till 
it  was  taken  away  by  the  52.  H«  3.  c.  22.  was  a  remedy  in  fomo 
refpe£b  fimilar,  and  fumiines  occafion  for  the  fame  obfervation. 
See  2.  Inil.  295.  and  Wright's  Ten.  197.  Note  that  the  8.  Ann. 
c.  14.  now  gives  debt  for  rent  on  a  leafe  for  life  j  <m  whicA  ftatnte 
mr.  ferjeant  Hawkins  queries,  whether  it  doth  not  extend  to  leafes 
of  incorporeal  hereditaments.    Hawk.  Abr.  of  Co.  Litt.  73. 

[Note  288.]         (6)  And  after  the  particular  eftate   determined,  difireft  wuy  h 

made  for  all  arrears*     10.  £.  4.  3.     Hal.  MSS. 

[Note  280.]         (7)  Leafi  for  years  iy  indenture^  and  leffee  covenants  to  pet^  5/. 

a  year ;  this  is  a  refervation.  Dy,  276.  U,  6.  Car.  B.  R.  Crook 
n.  1.  Drake  and  Mumday.  But  if  there  he  reddendo  re^it  and  the 
lejffee  covenants  to  /ay  tivo  capons^  there  it  feems  to  be  only  covenant m 
M.  40.  41.  Eliz.  Bruerton*s  cafe.  Hal.  MSS. — See  Cro.  Cha.  207. 
and  Hardr.  326. 

[Note  290.]         (8)  Rent 9  referved  to  him  and  his  s^gns  during  the  term,  or  to  him 

his  executors  and  affigns  during  the  term,  detertnines  by  the  lejfor^i 
death,  T.  2.  Car.  B.  R.  Noy  «.  412.  12.  Co.  n,  20.  and  Hill.  32. 
Eliz.  Richmond*s  cafe.  Hal.  MSS.— See  Noy  96.  12.  Co.  35. 
and  Cro.  Eliz.  2i7.-^But  not  with  itanding  the  cafes  heredted  by 
lord  Hale,  it  was  atdjudged,  whilH  he  was  chief  juAice  of  the  king's 
I  bench,  that  the  words  during  the  term  are  of  themfelves  fuificient 

to  carry  the  rent  to  the  heir,  if  the  lelTor  is  feifed  in  fee,  and  he 
concurred  in  the  judgment.  See  the  cafe  of  Sacheverell  and  Fro* 
gatt  Eail.  23.  Cha.  2.  in  2.  Saond.  367. 

[Note  291.]  (9)  Rendering  rent  to  him  his  heirs  executors  and  adminijfretfort 
good,  anditjhaligo  to  the  heir.  Drake'* s  cafe  fupra.  Rendering  reni 
to  him  or  bis  fucceffors  good,  and  the  fuccejfor  Jball  have  it*  5.  Repm 
Hal.  MSS. 

^Note292.]^      (11)  But  deer  kept  in  a  private  indofure  may  be  didrained. 

See  3.  Blackft.  Com.  8.  where  the  cafe  of  Davis  r.  Powd  C«  B« 
Hil.  1 1 .  G.  2.  is  cited. 

[No'.e  293.]        (i2y  Some  have  thought,  that  a  horfe,  oi)  which  one  is  riding* 

may  be  diHraincd  for  damage  f caf  ant.  2.  Keb.  ,596.  r.  Sid.  j^t^o* 
Bat  the  opinion  was  extrajudicial,  and  may  be  queftioned;  for  i. 
Ro.  Abr.  664.  A.  pi.  4.  and  the  cafe  of  7.  £.  3.  Fitzh.  Abr. 
Avowry  199.  are  diicdly  contra.  Sec  alfo  n.  13.  infra^  and  Cro. 
Eliz.  549,  596.     Some  alfo  have  inclined  to  thinks  that  horfes 

drawing 
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drawing  a  cart  loaded  with  corn,  though  one  is  riding  in  the  cart« 
may  be  dillrained  for  rent,  and  for  that  purpofe  may  be  fevered 
from  the  cart»  if  the  petfon  diftraining  doth  not  chufe  to  uke  the 
can  with  the  com  as  well  as  the  horfes,  all  of  which  as  it  feems 
are  equally  liable  to  the  diilrefs.  See  a.  Keb.  529.  596.  1.  Vent* 
36.  and  I.  Sid.  492.  440*  in  which  latter  book  the  reporter  makes 
a  query,  whether  the  man's  being  on  the  cart  Ihould  not  privilege 
the  whole  team* 

(13)  If  ferret  J  anJ  nets  in  a  warren  he  taken  damage  feafant,  it  [Note  294.] 
is  gooJ,     But  if  they  are  in  the  hands  of  a  man,  they  cannot  be  dif 

trained  any  mere  than  a  horfi  on  nuhich  a  man  is ;  nor  can  they  he 
dijtrainedt  if  they  are  out  of  the  'warren,  2.  £.  2.  Avowry  182. 
7. 1.  3.  ibid.  199.    Hal.  MSS.— Sec  Vin.  Abr.  biftr^s,  A. 

(14)  If  A,  brings  yarn  to  bis  neighbour's  houfe  to  nveigh,  it  cannot  [Nptc  295*  J 
he  difirained  by  tie  krd*     Noy  n,  298.     Burley  and  Read*  .  Vid. 
i^.E.AuoTMy  216.      Hal.  MSS.— See  Noy  68.  and  S.  C.  in 

Cro.  Elias.  549.  and  596.  For  other  cafes  in  which  things  the  pro^ 
pertyof  fbangcrs  are  privileged  from  diflrefs  for  the  fake  of  trade 
and  commerce,  fee  Francis  and  Wyatt^  4.  Burr.  v.  1.  p.  1498.  In 
that  cafe  the  qneflion  was,  whether  a  peribn's  chariot,  which  ^ood 
at  a  common  livery  ftable,  could  be  diftrained  for  rent  due  from 
the  keeper  of  the  livery  liable ;  and  the  court  after  two  arguments 
appearing  to  be  ftcongly  inclined  in  favour  of  the  diflrefs,  the 
owner  of  the  chariot  anerwards  declined  bringing  the  queiUon  to 
a  third  argument,  which  had  been  ordered  by  the  court* 

(16)  But  now  by  the  2.  W.  and  M.  c.  $.  (heaves  or  cocks  of  [Note  296.] 
com,  or  corn  looie  or  in  the  draw,  or  hay  in  any  hovel,  Hack  or 

rick,  orotherwife  onjjh?  land>  may  be  difbained  for  rent  an  dcmiie 
Icafc  or  contrad.     ^\ 

(17)  Sheep  are  equally  privileged  with  oFoeria  cetruca,  and  can^  [Note  297-] 
Dot  be  uken,  if  any  other  ^di^rcrs  con  be  found.     See  further  2*  Xnit 

U3i  134*  And  the  cafe  cited  in  n.  18. 

(18)  But  it  has  be^n  adjudged,  that  beads  of  the  plow  may  be  [Note  298.] 
taken  for  the  poor's  rate  under  the  43.  Eliz.  becaufe  the  remedy 

given  by  that  and  other  ftatutes  for  compelling  the  payment  'of  par* 
ticular  rates  or  fums  of  money,  though  called  a  diilrefs,  is  in 
^f^  M  execution.  4.  Burr,  v.  }.  p.  579.  See  ace.  Saund.  on  22. 
^'h*  2.  againft  conventicles  39.  wnicii  is  referred  to  in  Com.  Pig. 
Djfirejs,  C.  but  not  cited  in  the  cafe  in  4.  Burr, 

f7*  "•]       (0  At  common  law  corn  growing  could  not  be  diftrained,  be-  [Note  299.  ] 
caufe  it  adherles  to  the  freehold,     i .  Ro.  Abr.  666.  H.  pi.  4.     But 
i>ow  by  the  1 1.  G.  2.  c.  19.  landlords  are  empowered  to  diilraii^ 
all  forts  of  corn,  grafs,  or  other  product  ^roiying  on  the  eftatede« 
mifed,  and  to  cut  and  gather  them  when  npe. 

( j)  ^fthey  efcapefor  waut  ofinclofure  by  him  Wita  ought  to  repair ,  [Note  JCO-  J 
^fy  ore  not  difrainabU,  Adj'  1 4.  Eliz.  Dy*  317.  ^The  lord  cannot 
^ijirain  hcafts  ivhich  efcafe,  tvhen  they  are  gone  out  offhe  land,  though 
they  art  wthin  view.     Vid.  41.  £.  3.  26.      14./^.  7.  8.     20.  //» 

7- 10,  It,  H,  7. 17.    2.  E.  4. 6.   Hal.  MSS,— See  the  Ucxt  note. 

(  F  O  (?)  ThU 
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[Note  301.]  ()>  *( hk  db)6lr}fte  hfts  h€tti  objeff^  M  as  K>o  g^et^fr  smd  ft- 
veral  diftitl6lion8  are  takeft,the  fmn  of  which  feems  to  he,  that  if  at 
ftfange^'s  heafb  ek$f^  into  atiothei^'s  hnd  Ky  de^nlt  of  the  owner 
of  the  beaft5«  as  hy  bi^akinr  the  fei^y,  they  may  bcf  dMrdned 
fo^  rem  immediately  without  being  lerant  or  couchant ;  but  that  if 
they  tfcaipe  there  by  deiticlt  of  the  tenant  of  the  land,  as  Aor  want 
of  his  keeping  a  fb^ient-  fencev  then  they  cannot  be  diffrained  for 
rent  or  fervice  of  any  kind  till  they  have  been  levant  and  coQch:^nt» 
iior  afterwards  by  a  landlord  for  rent  on  a  Icafc^  unlefs  on  notice 
the  d^ner  of  the  beafts  Aegle€ts  to  tcfho\c  thtm ;  tho'  it  is  i'aid, 
that  foeh  notice  is  net  neceflary  where  the  diilrefs  is  by  the  lord 
of  the  fee  for  an  ancient  rent,  or  by  the  grantee  of  a  fent  charge. 
See  this  fubjnd  argued  upon  at  lai'ge  m  the  cafe  of  Kimp  and 

[Note  302.  ]  .     (4)  And  now  by  the  1 1.  G.  2.  c.  19;  f.  fo.  perlbns  diftraiiting 

for  rqgji^y  impound  the  diftrefs  on  any  convenient  paftt  of  the 
'    land  dniieable  with  the  rent. 


[Note  303*  ]        (5)  Vid.  30.  £.  26.  nv^epr  dtfendant pleads^  fbat  he fomtd  th  cat^ 

tie  ians  itul  manner  de  fermure  ne  ferrui^  n'autre  engine.    HaL 
MSS. 

[Note  304.]         (6)  Fof  OHi eanrnt  iifirenn  tbefiame  ddj  the  rent  gntws  due ;  hwi  it 

mnfl  be  the  deiy  after,  21.  ^.  6.  40.  Vid.  14.  /f .  4.  31.  HVifl  RfSS. 
-^By  the  8.  An.  c.  14.  rent  may  be  diHrained  for  afl'er  determi- 
nation of  the  \tfL(t  :n  the  fame  manner  as  Before,  if  the  difl/eft  i^' 
made  within  fix  kalendar  months  afterwards,  and  during  the  conti- 
.  tmance  of  the  Tandlord's  title  and  the  polfeffion  of  the  tenant  from 
whom  the  arrears  ate  due* 


[Note  305.]         fy)  See  further  as  to  diflrefs  3.  Blackf^omment.  6.  k  t^,' 

and  in  the  feveral  Abridgments  titles  Diftre/s  and  Replenjtn^  and  al(b 
Gitbert^s  Treadfe  oti  the  La^  of  Replevins.  See  iXfS  2.  W.  &  M. 
c.  $.  8.  An.'  c.  14.  4.  G.  2.  c.  28.  &  ii.  G.  2.  c.  19.  Thefe 
flatutes  have  made  great  alterations  in  the  anciehtlaw  of  diftreft^ 
particularly  by  empowering  perfons,  who  diflrain  for  rent  of  any 
Kirid>  to  fell  the  diflrefs  for  payment  of  the  renlf  in  arrear,  if  the 
tenant  or  o^^ner  hkh  to  replevy  w.ith  fnfficient  fecurity  within  five 
days  aftef  taking  of  the  difh-efs  and  giving  the  tenant  notice  of 
the  caufe.  This  improvement  of  the  remedy  by  dHlrefs  was  Brfk 
introduced  by  the  2.  W.  &  W.  c.  5*  with  refpeft  to  ren«i  due  on 
demife  or  contraA,  and  afterwards  by  the  4.  G.  2.  c.  28*.  was  ex- 
tended to  rents  feck,  rents  of  affife,  and  chief  rettH.  Before  thefe^ 
two  fbtutes,  the  remedy  by  diilrefs  was  very  imperfeA ;  for  the 
diilrefs  was  merely  taken  tiomine  feeiia  to  compel  atisfl^n,  and 
could  not  be  fold  or  ufed  for  the  profit  of  the  perfon'  diftrainirg, 
except  in  cafe  of  the  kin|;  and  in  lome  few  other  inAances.  Mott 
of  the  other  changes,  made  bv  the  ftatutes  itnce  lord  Coke's  time; 
have  been  incidentally  hintecl  at  in  the  preceding  notes. 

[Note  306.]         (9)  Nota  thU  diwrfify.     In  pkmdSng  H  kaje  one  m^  t^/ay,  that 

the  ifffm'  nvas  feifed  and  demi/id;  but  .in  ceunt  in  debt  fir  rent  it 
is  g$id  *ivitb9ttt  aUtdnngfeiJin.  20.  £.  3.  Murr,  132.  ^1.  A  ^.  32. 
Hal.  MSS. 

X  (11}  £t 


tib.  -i  •        Of  Teiwnt  for  y^rce. ,        Seft,  59. 

.     (ll)  Et  yiicttiT,  that  h  furch/i/k  rftbtlaud^  that  is  turned  into  [Note  3C7.  ] 
^  Uafi  in  intereft,  'wbicb  be/ore  ivas  fftreh  an  eftoppcU     Vld-  ^men 
P.  5.  Car.  C  B.  Crccit  «.  z,  .^o/gy  njir^  Xfflrr/V.    Hal.  MSS. — Sec 
Cro.  Cha.  100. 

(12)  Vid.  ^.  H.  6.  7.     Ifdijfii/ie  makss  Uafi  for  years  fy  imk^-  [Note  308.] 
tun  to  dt^ifor^  bp  Jhali  not  ba^ue  ajpfi during  this  Uq/e,    Hal.  MSS. 

(13)  30.  E.  3.  21.    Vid.  14.  //.  6  2.2.  per  curiam.     But  if  it  [Note  309,] 
be  eftoppelbj  matter  of  record,  as  by  fine,  (^c.  it  continues  after.    z»  £•  4. 

HaL  I^IS^.  ^         •  /  ^    .         T- 

[4S,  a«]  (3)  Bat  iince  the  iotrodadlion  of  afes  and  trufts  and  the  ilatute  J^Note  310,] 
of  27.  H.  8.  /or  transferriiig  the  pofTeflli^oo  tp  tJ>e  Aife,  the  nqpeffity 
"of  Ji very  orfciiin  /or  paffin^  a'Jrcehold  in  corpprcal  hereditaments 
has  been  filmoft  whpUy  fuperfeded,  a»d  in  cbnfe^uence  of  it  the 
conveyance  by  feoffment  \$  now  very  little  to  ufe.  Before  the  .fta- 
tute  of  ufcs  equitable  eflates  of  freehold  mieht  be  created  through 
the  medium  ,of  trails  without  livery,  a^d  by  the  opei^ation  of  the  ila«  • 
tute  legal  eftates  of  freehold  may  now  be  created  in  the  fame  way, 
ThpTe  who  -framed  the  ftatute  of  ufes  evidently  forefaw,  that  iit 
would  render  livery  unneceflary  to  the  paAng  of  a  freehold,  and 
tjv^t  a  freehold  of  fuch  thines  as  do  QOt  ly>e  in  grant  would  bepome  • 
transferrabje  by  parol  only  without  any  folemnity  whatever.  Ta 
prevent  the  inconveniences  which  mieht  arife  from  a  mode  ofcoo* 
veyai\ce  fo  uncertain  in  the  proof  and  lo  liable  to  ixiifconflrv^Uon  and 
abufe,  it  was  enabled  in  the  fame  feffion  of  parliament,  that  an  eftato 
of  freehold  Ihonld  not  pafs  by  bargain  and  fale  only,  unlefs  it  was 
1^'  ii\^en^e  inrqlled.  See  27.  H.  8.-  c  |.6.  The  objeds  of\)^is 
provifioQ  evidently  were,  firil,  to  force  the  contra^ng  parties  tQ 
afcertain  the  t?rms  of  the  conveyance  by  reducing  it  into  writin?  ; 
fecondly,  to  make  the  proof  pf  it  eafy  by  requiring  their  feals  to  it^ 
and  confequently  the  prefence  of  a  witnefs ;  and  lailly,  to  prevent 
the  frauds  of  fecret  conveyances  by  fubflituting  the  more  efFedual 
notoriety  of  inrollment  for  the  more  ancient  one  of  Jiveiy.  Sut  the 
latter  part  of  this  provifion,  which  if  it  had  not  been  evaded  would 
h^ve. introduced  an  almoft  uj[iiverfal  regiiler^of  (onveyaincef  pf  the 
freehold  in  the  cafe  of  corporeal  hereditaments,  was  foon  defeate.4 
by  the  invention  of  the  conveyance  by  leafe  ^nd  relea/e,  whi^. 
fi)nmg  from  the  omifHon  to  extend  the  flatute  to  bargaii\s  ai\d  falec;^. 
mr  terms  of  years  ^  and  the  other  parts  pf  t]\e  flat^ute  were  nece.f*  ' 
iariJv  ipelfeftual  ia  our  courts  of  equity,  becaufe  thefe  were  dill  left 
at  liberty  to  compel  the  execution  of  tr^ds  of  the  behold  thou£}\ 
preated  without  deed  or  writing.  The  inconveniences  from  tms 
infufficiency  of  the  jftatute  of  inrollments  are  now  in  fome  meafu/e 
prevented  by  the  20.  Ch.  2.  c.  3.  which  provides  agalnft  conveying 
finy  latids  x>r  JjLeredit^ments  for  more  tj\an  three  yea^s,  pr  declaring 
^ofts  of  them,  pcherwife  than  by  wiiting.    See  ^ft.  1 2 1.  b, 

(S)  43-  Aff'-  }o,     18.  H.  6.  1.6.    4-  m^^  ch^t^r  of  feoffment  to  [Note  311.J 
ides  to  f,  and  B,  being  on  the  land  4'fiy^»  ^  ^^  content  you  (hall 
i^re  this  houfe  and  land  according  to  the  deed  made  to  yoa.;  /'/  // 
§ot  livery,  becaufe  it  imports  only  cJfent  and  is  future^     H.  6.  JaCt 
Msuoid's  cafe.    Ley  n.  y    Hal.  MbS.-^-See  Ley  l. 

US.b.]     ^  J;)   Cbartpr  offeojpnpit  habendum  a  4i|&  Aatus,  f.uled^  u  J^f  [Note  312.} 

(  f  }  )  iiverj 
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li^vify  he  made  the  fame  day  (ecandmn  formain  ctrtae»  '/  '/  WiL 
2.  If  it  *was  after  the  day  hj  the  feoffor  himfelft  it  is  geedm  3.  if 
there  be  letter  tf  attorney  to  dewuerjeijtn  in  the  deedt  or  it  nvat  at  the 
fame  tinUt  and  it  is  deli*vered  after  the  day 9  yet  it  is  net  good,  heeemjk 
ti^  authority  nuas  given  at  a  time  n»hen  it  nuas  a  ^»d  charter.  But 
j^  If  Utter  of  attorney  he  made  after  the  dajf,  emd  livery  is  made  ac* 
cording  to  the  deed,  it  is  good.  Hoh,  314.  Greenwood  and  Tiler*  T.  3. 
Car.  O^en  and  Price.  C.  B.  H.  3*  Jac.  Rot.  216,  B«  R.  Hemungs 
emd  P anchor  den.  So  there  is  a  di*uerfity  between  this  and  a  grant  of 
a  reverfion  habendum yrMi  a  day  to  come^for  attornment  after  the  day 
doth  n^  aid  the  grant.  %.  Ref.  ^^.  finekler's  ca/e.  Kal.sliSS.^^^w 
Cro.  Jam.  563.  aad  153. 

[Note  313.]         (2)  Adjudved,  that  feoffee  hein^ahftnt  cannot  take  livery,  nor 
feoffor  being  ah/ent  make  livery,  by  attorney  by  parol.    T.  1659.    Gre* 
gory  and  Badboume.     But  a  leafe  for  years  mcfy  be  delivered  fy  attorney 
iy  paroU  as  has  been  often  adjudged.    Hal.  MSS. 

[Note  314.]         (3)  Vid.  8.  E.  2.  Feoffments  in.  Livery  by  the  lord  of  any  fart 

of  the  manor  nvithout  going  to  it ;  but  contra  if  not  pared,  Hal« 
MSS. 

[Note  315.]        (4)  NoU  the  ca/e  of  ^9.  Aff.  z.    A.  makes  feoffment  to  B.  within 

the  vieiv,  and  afterviards  n^arries  her,  and  aftemvards  claims  to  the 
ufe  of  the  nvife;  it  is  a  good  execution  of  the  livery.  38.  £.  3.  il. 
Vid.  42.  E,  3.  Feoffments  54.  Livery  good,  though  the  land  is  not 
vjithin  vinv.     Hal.  MSS. 

[Note  316.]       r6)  H.  22.  Car.  B.  R.    Hinders  cafe.    M- 4.  Jac.  B.  R.  ^/tfri/ 

and  Dor cy.  37.  Eliz,  Brown^s  cafe.  Charter  of  feoffment  of  lands  in 
the  hands  of  the  king  with  letter  of  attorney  to  makelivery,  and  after^ 
Vfords  the  feoffor  fues  oufler  maine,  and  the  attorney  makes  livery  \  it 
is  good.  25.  Eliz.  Feoffment  on  condition  vjhich  is  broken  ;  feoffor  makes 
charter  of  feoffment  and  letter  of  attorney  to  deliver  feifin^  the  attorney 
enters  and  makes  livery  \  it  is  good.    Dick^s  cafe.     Hal.  MSS. 

(Note  317.]  (7)  P.  40.  Eliz.  B.  R.  A.  tenant  for  years;  the  reverfton  is 
granted  to  B.for  life,  remainder  to  C.  in  tail,  remainder  to  D.  in  fee  % 
,  D.  by  deed  infeoffs  A.  and  one  E.  and  makes  livery  :  it  vjos  ruled  to 
fiJSpe  void,  becaufe  there  vjos  not  any  furrender,  and  A*  was  in  foffeffien 
and  could  not  take  by  livery^  Edes  and  Knotsford,  A.  tenant  for 
years,  remainder  to  the  king  for  years,  remainder  to  B.  in  fee ;  B.  enters 
and  oufts  A.  and  makes  livery ;  it  is  good,  notwithftanding  the  mefne 
remainder  for  years  to  the  king ;  but  it  vjould  have  been  otherwife,  if 
the  king's  remainder  had  been  for  life.    HaL  MSS. 

(Note  318.)         (8)  But  nota>  if  leffee  confents,  livery  is  good,  though  he  he  upote 

the  land.  Tr.40.EIiE.  Shephard  and  Gray,  A.  makes  leafi for  years ^ 
and  aftervoards  makes  charter  of  feoffment  nvith  letter  of  attorney  to 
enter  and  take  poffeffion  andfeifinfor  him,  and  fuch  feifin  and  poffefffon 
to  deliver  \  the  attorney  makes  livery  vjith  the  confent  of  the  leffee,  he 
being  i%  the  land\  and  it  was  ruled  good.  P.  165 1.  WeggandVil^ 
lers.-^Leffee  for  years  confents,  that  feoffor  petti  make  livery,  and 
after-wards  goes  out  of  the  /country,  leaving  fervants  on  the  land;  the 
feoffor  enters  and  makes  livery ;  it  v;as  ruled  good.  But  it  vtias  rtded^ 
that  ifhffcc  be  abfent,'  livery  by  lejjor  by  confent  offtrvants  is  void^ 

they 
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tbij  hein^  upti  the  land,  T.  7.  Jac.  C.  B.  n.  45.  D.  D.  B!ackUach 
amd  Small.  But  if  A.  he  Uj/ee  ^  White  Acre  hy  one  demife  and  of 
Black  Acre  by  another  demije  of  the  fame  lefjor ;  or  if  there  be  leffee  of 
'  White  Acre  and  Black  Acre  by  one  demife^  and  be  makes  leafe  for 
years  j/*  Black  Acre,  and  leffor  enteri ,wi  Black  Acre  and  makes  U<uery» 
tbongb  A.  be  on  White  Acre  1/  iV  good.  2.  Rep.  Bettifworth* s  cafip 
HaL  MSS. 

[49*  ^*]  (0  Where  land  (hall  pafs  by  one  way  or  the  other  at  common  [Note  319-2 
]z^  ."^Termor  for  years  makes  charter  of  feoffment  by  the  luord  dedi, 
'untb  Jitter  of  attorney  in  the  fame  deed  to  deli'ver  feifin^  and  aftemvards 
livery  is  made,  yet  it  is  a  forfeituret  and  the  termJbaU  not  befaid  to 
pafsfirfi  by  the  deli*very  of  the  deed,  at  it  feems.  Dy,  362. — Grant  t^ 
a  tenant  at  'will /fall  enure  as  a  confirmation.  Dy.  269.«^29.  £liz« 
B.  R.  Leonardos  cafe.  If  A.  makes  leafi  for  years  to  B.  and  after- 
'wards  makes  charter  of  feoffment  to  B.  being  in  poffefpon  tuith  the 
'words  dedi  et  conc^ffi,  ivitb  letter  of  attorney  to  deli'ver  feifin  \  before 
livery y  be  may  ufe  the  deed  as  a  confirmatUfn  in  fee,  and  after  li*uery 
eis  a  feoffment.  And  there  it  'was  aljb  agreed^  that  if  hy  indenture  in 
eonfideration  of  money  A.  bargains  and  fells  to  B.  *with  letter  of  at  tor" 
ney,  emd  the  deed  is  inrolledt  it  is  a  good  bargain  and  f ale. ^^X"].  Eliz. 
LeJ^for  Ufe  and  he  in  remainder  in  fee  make  charter  of  feoffment ^  and 
letter  of  attorney  to  make  livery y  vtbich  is  made  aecordiT^gly,  it  is  good, 
and  tie  retnainder  fiall  not  befaidto  pafs  by  delivery  of  the  deed,^^ 
Where  one  fhall  have  e1e£lion  to  take  by  flatute  or  common  law. 
Vid.  Dy.  302.  Grant  of  reverfion  to  a  brother  averred  to  be  pro 
fratemo  amore.— •a.  Rep.  fir  K.  Heyvoard^s  .injfi.  Demifi  or  con- 
ceifi  tedken  either  as  leafe  or  bargain  andfale.  '*'  7.  Rep.  BedelVs  cafe. 
Graset  to  a  fan.  T.  15.  Car.  B.  R.  entered  H.  11.  Car.  Rot.  459. 
Father  gives  and  grants  to  his  fon  and  his  heirs,  habendum  afier  the 
death  of  the  father  \  and  no  confideration  of  blood  or  marriage  is  men-  * 

tioned  in  the  deed:  an  efiate  JhaU  not  arife  by  vaay  of  ufe.  Nota  vi« 
detar,  that  there  twos  a  letter  of  attorney  in  the  deed.  P.  1657.  yack^ 
Jon*s  cafe.  A,  by  indenture  for  love  and  affeBion  grants  to  B.  a  rent 
in  tSSit,  habendum  to  B.  for  life,  remainder  to  the  ufe  of  C.  in  tail, 
remainder  to  the  ufe  of  A*s  right  heirs,  and  attornment  avas  made, 
but  not  till  after  the  death  of  A. ;  and  it  being  found  that  B.  -ivas 
cottfn,  it  vjas  ruled,  that  On  efiate  Jhotdd  arife  by  'way  of  ufe  'without 
attornment. ^^^YitTt  one  may  eledl  one  way  or  the  other  by  ftatute. 
—Vid.  7.  Rep.  BedeU^s  cafe.  If  father  in  confideration  of  money 
bargasns  asid  fills  to  bis  fin,  there  ought  to  be  an  inrollment.  But  if 
A.  for  natural  love  to  his  fon,  and  alfo  for  money  grants  to  the  fon,  the 
land  Jball  pafs  'without  inrollment,  becaufe  the  confideration  of  love  is 
expreffed.  M.  1649.  Watts  and  Dicks,  B.  R.  Hal.  MSS.— Sco 
furtiier  as  to  eleSing  in  what  way  an  eftate  (hall  pafs,  Yelv.  1 2^« 
the  cafe  of  Crofling  and  Scudamore,  i.  Ventr.  137.  and  i.  Mod. 
175.  and  Barker  and  Keat  in  2.  Mod.  249.  See  alfo  Vin.  Abr* 
Vfes,  B.  a.  and  the  obfervation  in  Hawk.  Abr.  of  Co.  Litt.  83. 

(4)  For  this  fie  2.  Rep.  56.  Buckler*  s  cafe.  Fine  by  diffeifee  ex^  [NotC  %Z0.\ 
tinguifies  bis  right,  and  Jhall  enure  to  the  diffeifor.  But  fee  this  denied 
M.  13.  Car.  B.  R.  Crook  n.  7.  FitseherbertU  cafe.  Hal.  MSS.— 
Sec  dro.  Cha.  483.  and  S.  C.  W.  Jo.  397.  In  this  laft  book  it 
is  faid,  that  the  judges  did  not  deliver  any  opinion  on  the  point. 
See  further  W^  Jo.  317.     Cro.  Cha.  305.  and  Gouldlb.  162. 

(F  4)  (6)  Vid. 


Lib.  I.      Cap.  7.     Of  Tenant  for  ycares.    Scft.  5^—^. 

[Note  321.]        (6)  Vid.  5.  Ret,  PerynHtn'*  crfe.    JEW.  MSS.—  Sec  5.  Co.  84. 

In  Peryman*s  cafe  the  jury  lbttnd«  that  in  the  manor  of  f  ortcheAcr 
there  was  a  cuflon),  according  to  which  all  alienation5  of  l^^s 
within  that  manor  by  writing  feoffment  or  laft  will  were  void,  4Ma- 
lefs  prefented  to  be  a  good  cuftom.  In  the  fame  cafeoiention  is 
made,  that  by  the  cvdom  of  Lidford  Cafllc  in  Dcvonftiirc  «  free- 
holder of  inheritance  cannot  pafs  his  freehold  except  \xf  lurpendrr 
into  the  lord's  hands.  As  to  this  latter  kind  of  cuftohi»  in  confe- 
quence  of  which  the  eftates  fubjeA  to  it  have  beeo  paltod  ^tifi9»a»ry 
freeholds  J  fee  pod.  59. 1).  and  BlackH.  liaw.Trafls^  Svo.  cd.  vol.  ^* 
p.  144.  ^ 

[Note  322.]         (5  )  Nota,  if  the  hafefor  years  with  the  remainder  ^ver  k  fy  ^ted^  C 4Q  -    ^  • 
the  deed  ought  not  to  %:  delivered  till  li<very  made^  for  othernuife  fhe 
iiveryis  had.  H.  2.  Eliz.    Hdyar^s  cafe.     Vide  Bendl*  n,  I  go.    Hal. 
MSS.— See  N.  Ben.  B5.  and  S.  C.  Mo.  14.  i.  Aad.  8. 

[Note  323.]         (1)  Vid.  II.  Eltz.  Dy.  283.     Ceftui  ^ue  ufe  of  three  acresiyy^^C^.  a.  J 

ihree  fe*vera1  feoffments  ik  one  county  makes  cbflrter  offeojmemt  of  all 
and  U'very  in  one  cf  the  acres,  it  is  purjuaot  to  the  fiatutt  and  ffi^es 
all.  Hal.  MSS.— The  (latute  meant  is  the  j.  R.  3.  c.  i.  which 
empowers  ceflui  que  ufe  to  make  elTedual  feoffments  and  comreyances 
againll  his  feoffees  in  trufl ;  and  the  cafe  cited  was  of  a  feoffment 
before  the  27.  H.  8.  ibr  transferring  ufcs  into  poffeflion.  It  is 
ftated,  that  the  livery  was  made  by  attorney,  and  tha^  was  .the 
caufe  of  the  doubt ;  it  being  faid,  by  fome>  that  the  (latutex>f  R.  3; 
ouj2^ht  to  be  contlri^  (Iri^Uy,  and  to  be  confined  to  conveyatKes 
made  by  the  ctfiui^g^  ufe  in  his  own  perfon.  See  Bro.  Feoffment  to 
Vfes,  28. 

[Note  324.]         (2)  Vid.  Dy,  246.  22.  ff,  6, 10.     If  a  manor  extends  into  tnvo 

counties,  livery  in  that  part  of  the  manor  i»hich  is  in  one  county,  doth 
,not  pafs  that  njolxich  isjn  the  othct  county.  So  it  is  <with  refpefl  to  dif- 
feiftn,  Hal.  MSS. — But  ror.  Perkins  holds,  that  livery  of  parcel 
of  fuch  a  manor  in  one  county  will  pais  the  parcel  in  the  oihrr 
county.  P-crk.  fcft.  227.  However,  he  admits^  that  if  one  be  dif- 
feifc<^  of  two  acres  in  diffecent  counties,  entry  into  the  acre  in  one 
of  rh6  counties,  though  made  in  the  name  of  both  acres^  will  not 
extend  to  the  acre  in  the  other  county.     Perk.  feft.  22^. 

[Note  325.3  (i)  It  h  obfervable,  that  Littleton  expreffes  him&lf  concerning  X  ro.  b.l 
an  exchange  as 'of  a  tranfa6iion  between /'ifoi  and  in  a  late  cafe*-^  *  *J 
the  court  neld,  that  an  exchange  in  the  (Iridl  legal  fenfe  of  the 
word  cannot  be  betiveen  three,  the  principles  of  it  not  being  appli-<> 
cable  to  more  than  two  diftinS  contrading  parties,  for  want  f^  the 
mutuality  and  reciprocity  on  which  its  operation  fo  entirely^cpcnds^ 
For,  I.  The  confiderationof  an  exchange  and  of  the  implied  war- 
ranty incident  to  it  is  the  receiving  fomething  with  warranty  from 
ihtfame  perfon,  to  whom  fomething  with  warranty  is  given ;  but  if 
there  could  be  three  diilindt  parties,  each  would ^ive  to  one  and'  I 

receive  from  another.  2.  The  implied  condition  of  re-entry  is, 
that  re-entry  may  be  made  on  him  whofe  title  fails ;  but  if-there 
could  be  three  parties  to  an  exchange,  then  each  peHon  would  be 
liable  to  re-entry  for  the  fault  of  another's  title  as  well  as  of  his 
own.  See  the  cafe  of  Eton  College  in  Wilfon,  v.  2.  part  3.  page 
483.  and  pod.  n.  i.  in  5 1.  a.  and  n.  2.  in  51.  b. 

(2)  But 


Lib.  I.     Of  Xejaaat  for  yeare^.    Se<ft.  6^ — 66. 

^2)  Bat  now  by  force  of  tJbe  ftatute  of  za,  C.  2.  /c*  3.  a  wxitin^  [Note  326.3 
is  necei&ry,  if  die  exchange  is  of  ff eehoMs^  or  pf  terms  /pr  years 
being  for  more  than  tl^ce  years. 

I  (^)  But  in  one  of  the  books  cited  by  lord  Coke,  the  opinion  h>  [Note  327.] 

that  -both  of  the  things  exchanged  ought  to  ^e  itt  tj^k  at  the  time  4)f 
the  exchange.     $ee  9.  £.  4.  21. 

51  •  H.l  (*)  Herc/fl«r  perfons  3re  named  as  parties  to  an  exchange.  Bi^t  [Note  328.2 

this  is  not  irreconcileable  with  the  opinion  mentioned  in  note  i .  qif 
foL  50.  b.  that  an  exchac^e  cannot  be  between  more  than  t-wo 
4d^/«i5-parties ;  becaufe  tho^gh  four  perfons  are  nameJ,  yet  they 
co&ftitut^  only  t'wo  diftinS  parties ;  for  in  point  of  inte^cft  the  twp 
join-tenants  are  the  conveying  parties  on  the  one  fide,  ai\d  the  twp 
tenants  in  common  are  the  conveying  parties  on  the' other,  and 
caoieqaently  4bere  is  .the  fame  reciprocity  as  if  th^  cranlsvfliqn  jvas 
between  two  perfons  only.  The  lame  pbfervation  applies  to  any 
number  of  perfons*  if  fo  conjoined  in  the  mutuality  <x  giving  and 
receiving  in  exchange,  as  to  make  only  two  difiind  relatwe  parts. 

(2)  See  2.  Inft.  269. — ^^But  if  the  king  makes  exchange,  it  feems  [Note  329.3 
that  k  Ihould  be  by  writing  rtc^dgd;  becaufe  he  can  neither  givje 

nor  take  land  without  nutter  of  record.  See  Lane  31.  60,  Vin. 
Abr.  Z.  c.  A.  d.  B.  d. 

51.  b.]        (2)  See  ante  50.  b.  n.  i.  and  3.  and  ^c  cafe  of  Eton  Colle^  [Note  330.3 
Acre  cited.    In  that  caie  «ne  reafon  given,  why  an  .a<^  of  parlia- 
ment was  not  fufFered  to  operate  as  an  exchange,  was  the  want  of 
that  word  in  the  ^ 

(3)  Contra  in  furrender  w  partition,  11.  H,  4.  61.    Hal.  MSS.  [Note  331.J. 
^-Bet  fee -the  cafe  of  'Zouch  againft  Parfops,  4.  Burr.  v.  3.  page 

1806.  where  lord  Mansfield  in  delivering  the  opinion  of  the  court 
fecms  to  in(j|ine  ftrpngly  in  fayour  of  condruing  aa  infant's  /ur<* 
render,  if  made  by  deed,vLs  voidable. piily.  Jn  Zouch  and  .ParfoQs 
it  became  neceilary  to  confider  whajt  was  the  true  ground  for  iiold^ 
iDg  the  adls  of  infants  as  'voidable  only,  whether  thcfilemnitj  ofthje 
inftrumeut,  or  the  femhlance  of  henefi^^  to  the  infant  on  the  face  oi  the 
deed.  As  to  ikefonmr  ground,  the  court  thought  fit  to  appro\'€ 
of  jnr.  Perkins's  di(lin€tion«  according  to  which  all  AK:h  gr^ts, 

fifis,  or  deeds  of  an  infant  as  do  not  take  eff'eS  by  d^lt^^erj  of  Ms 
and  Are  *void,  and  thofe  which  do  are  'vpidahU.  See  Perk.  icdt.  1 2. 
But  •ibe  court  decided  the  CAie  principally , on  the  latter  ground,  and 
held  a  Uaff  and  nUaJi  by  an  infant  to  be  voidable,  ioucaufe  the 
confidcrauon  <^  the  conveyance  ^nd  other  circumltanf  es  {hewe(^, 
that  the  a^  was  right  and  proper,  ^nd  apparently  not  in  the  leaft 
to  his  prejudice.  See  furti^er  ^s  to  the  deeds  pf  in£|ncs,.ante  45.  b« 
note  I .  and  poA.  1 7 1 .  b. 
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(c)  In  another  fla^e  lord  Coke  cites  a  p;drage  from  the  Miroir,  [Note  332.} 
which  excludes  botn  infants  and  femes  covert  iroip  being  attornies. 
Poft.  128.  a.  Bat  that  is  quite  reconcileable  witti  the  do<^trine  here ; 
for  there  puUick  attornies  for  profecuting  fuits  at  law  are  meant, 
whofe  office  cannot  be  properly  executed  without  conAder^ble 
knowledge  and  difcretion ;  but  here  lord  Coke  in  the  firft  part  of 
the-femcn^e  confines  himfelf  to^i<v«/«  attornies  to  deliver  feiun. 


Lib.  I.     Cap.  7»        Of  Tenant  for  yeares.         Seft.  66. 

wbkh  IS  an  afi  ib  merely  minifterial  that  it  may  be  done  by  themoft 
ignorant.  See  the  cafe  of  Hearle  and  Greenough  in  3.  Atk.  69$. 
and  I.  Vef.  298.  One  queftion  in  that  cafe  \vas>  whethertM>ower 
of  difpofing  of  real  eftate  could  be  well  executed  by  an  inmt  feme 
covert  of  the  age  of  1 9 ;  and  lord  ch.  Hardwicke  determined  againft 
the  execution  of  the  power,  i.  becaufe  he  thought  in  general,  that  • 
s  /uch  a  power  could  not  be  well  given  to  an  infant,  the  difability  of 
infancy  being  ftron^er  than  that  of  coverture;  a.  becaufe  in  the 
particular  Cftte  it  did  not  appear,  that  the  power  was  intended  to 
be  given  during  infancy,  the  power  being  given  nofwithfiandiMg 
iovtrturi,  without  the  lesift  notice  ofii^ancyi  and  3.  becaule  it  was 
a  power  coupled  with  an  intereft,  the  infiint  having  a  truft  in 
equity  fot  iife>  together  with  the  truft  of  the  inheritance  fubje^  to 
the  power. 

{Note  333.]  (3)  Adjudged  ofc^rdingly  9/  livety  t9  we  feoffee.  T.  1651.  B.  R. 
7rotman*s  cafe.  Vide  M.  31,  32.  Eliz.  C.  fi.  TrevtUian*s  cafi. 
ji./eifed  efitvo  acres  makes  leafe  if  one  acre  to  B.  for  years »  and  after'* 
nuards  makes  charter  of  feoffment  of  both  acres  and  Utter  of  attorney 
to  B,  and  C.  conjundhm  et  diviiim  to  make  livery ;  B.  makes  Ivoery 
in  one  acre  and  C,  in  another,  and  adjudged  good.  Entered  M.  30,  31* 
£1iz.  Rot.  2908.  Vide  BendL  n.  ic.  M.  32*  35*  Eliz.  1868. 
Hal.  MSS. 

[Note  334.]        {d)  let  vide  iflejee  for  years  makes  feoffment  and  liatesy,  tbwgh 

leffor  he  on  the  land,  it  feems  to  he  a  forfeiture.  Dy.  362,  365. 
i^ff.y.    Hal.  MSS. 

[Note  335*]         (6)  If  A.  brings  precipe  ofC?s  land  againfl  B.  and  reco-vers^  and 

C.  is  made  Jheriff,  and  habere  facias  feiiinam  comes  to  binit  he  mmy 
return  the  fpecial  matter  on  account  of  the  mifchief.  13.^.  4.  15. 
7.15^.6.33.     Hal.  MSS. 

[Note  336.]         f7]  So  it  is  ofli'vtry  hy  the  lord.    H.  4.  B.  6.     Im.  n.  41.  Trv- 

ntiuian^s  cafe  fupra.  Hal.  MSS. — See  note  3. — By  the  cafe  of  li- 
very by  the  lord,  it  is  meant,  that  if  tenant  makes  fco£Fment  of  his 
tenancy  and  the  lord  as  attorney  makes  livery,  it  ihall  not  extin* 
gttifli  his  feigniory.     Mo.  11. 

'{Note  337*]         (9)  Vid.  1 1.  £f.  4.  3.     If  there  he  feoffment  on  condition  and  letter 

of  attorney  to  make  livery  accordingly,  and  livery  is  made  ahfilutely, 
it  is  void  and  a  diffeijin»  So  e  converfo  12.  .Aff.  24.  26.  jf^,  39. 
— H.  38.  Eliz.  B.  R.  Pofh.  ff.  2.  Slaning*s  cafe.  A.feifid  of  the 
wumors  ofB.  and  C.  and  alfo  of  a  mill  in  pojffeffion  of  I.  S.  hy  force  of 
a  leafe  for  years  makes  charter  of  feoffment,  vjith  letter  of  attorney  to 
enter  into  the  faid  manors,  and  all  other  the  faid.  lands  and  tenements 
and  feifin  thereof  to  take,  and  after  fuch  pofleffion  and  feiiin  taken, 
fuch  fcifm  and  pofleffion  to  deliver,  &c.  according  to  the  form  and 
effefl  of  the  deed.  The  attorn^  makes  lijffj^n  the  manors  of  C. 
and  B,  hut  notofthemilU  nor  doth  L  S.  attorr^/Rnled,  that  the  mill 
doth  not  pa/s,  hut  that  the  livery  of  the  manors  vsas  nvell  executed^ 
Hal.  MSS. 

[Note  33?.]        (*)  Vide  thefi  diverfties.     A.  makes  letter  of  attorney  to  B.  C.  and    T  C2.  D 

D.  conjunAim  &  diviiim  to  make  livery.     If  tvtio  make  livery  it  it    ^^ 
void,  he.akfi  it  is  neither  coTijundim  ««r  divuim.   27.  H.  8.  6.    Bni 


ib.  I.      Of  Tenant  for  yeares.      Se<3:.  66,  67* 

if  9m  maht  lively  iu  muparctU  ^tnd  anotiir  in  M^iinr  fwetU  it  is 
l9od.  M.  3I9  32.  Eliz.  TrrvilUoH^t  cafi.  fiutif  fwmmk$  ii^vtty 
ia  prtjmct  iftbt  thirds  he  not  faying  any  things  it  fiems  good,  Dy»  63. 
Mat  if  autiwiiy  he  f  fix  or  any  fiuo  if  tbem  to  do  an  a£tt  there  if  ai 
he  dome.  Ay  three  it  is  good,  5.  Rep,  91.  Hoe^s  cafe.  So  *whereone 
devi/ed^  that  hie  executors  or  axy  one  of  them  might  fell  his  land,  and 
wiade  thru  execntors,  astd  one  died,  and  the  other  t*wo  fold,  it  *was 
mild good\  fir  it  is  notfofhri^.as  conjiin£(im  et  divifim.  M.  37*  38« 
Eliz.  C.  B.  the  cafe  of  Totvnfend  and  Whales,  But  if  ^warrant  §a 
hfi^^^ff  to  three  hedliffs  conjanAim  &  divifim,  execution  by  two  is 
good,  hecamfe  it  is  the  execution  of  jufiice,  M.  44,  45.  £li7«.  King  aud 
Jioihs,  Hal.  MSS.-— See  ante  52.  note  3.  to  which  part  this  note 
noiie  properly  belongs.    See  alfo  infra  note  6. 

(3)  Softuh  attorney  majf  deliver  Jiifin  trnth  ejj^nt  of  lefjee  for years^  ^Note  339*1 
he  Mf^  on  the  land,    jfdjudged  P.  l651.fi.  Jl.  Wegg  and  Fillers* 
KaL  MSS.— See  ante  48.  b. 

• 

(6)  Jf  ^'  and B,join'tenanis  in  fee  make  charter  offeoffhtent  to  [Note  34.Qu| 
C.  emd  b.  fwitb  letter  of  attorney  to  deli'uer  feifiut  and  B,  or  C.  dies, 

it  is  good  as  to  the fur*ui*uet^ -fA,  32^  33.  Eliz.  W.  68.  / 

(7)  Vid.  letter  of  attorney  to  deliver  feifin  after  the  feoffor* s  death    [Note341«J 
in  40.  Aff,  38.     Nota  hy  druife  or  hy^cial  cuftom  authority  may  he 

treated  executory  after  the  partfs  death,  Leafeto  A,  fir  life,  remain^ 
der  to  B,  fir  life,  ^  A,  dies,  videtur,  that  lin^ery  castnot  hi  made  to  fi. 
P.  31 .  Eliz.  B.  R.  W.  n.  4.  Pierce  and  Lever/age,  Hal.  MSS. 

(9)  But  it  feems  that  li<very  cannot  he  nutde  till  the  new  ma^or  is    fNote  342.] 
de,  Hal.  MSS. 


153*  ^*  J         (^)  ^*  **^^  ^  wafle  in  ]ands»  one  cannot  afjign  wafte  for  tutting  flfote  ti.).! 
oftttCiy  becamfi  fir  that  the  writ  fhonld  he  in  bofcis.     Tr.  6.  Eliz. 
More  «.  200.    Hal.  MSS* 

(3)  But  the  harefuffering  them  to  he  uncovered,  without  rotting  the    fNottl  344*] 
thstitr^  is  not  'wafte,  P.  9.  Jac.  C.  B.  KnoWs  cafe^    Converting  ttvo 

chamhers  into  one,  ore  converfo>  or  converting  an  hand-mill  into  n 
hor/e-null,  is  wafie.    H.  4.  Jac.  C.  B.  Graves* s  cafe,     Hal.  MSS. 

(4)  But  if  an  houfe  huilt  de  novo  was  never  covered  in,  it  is  not  [Note  345«1 
mMtfie  to  ahateit,     40.  Aff.  12.     Vid.  21.  if.  6.  46.     26.  E,  3.  26. 

t>y.^6.    Hal.  MSS. 

(5)  It  is  fsiid  that  a  tenant  for  years  during  his  term  may  take  [Note  346.I 
awmy  chimney-pieces  and  even  wainfcot  if  put  up  by  himfelf.    See 

s.  Atk.  477*  and  3.  Atk.  13.  and  note^  there  the  diftindion  taken 
as  to  fixtures  between  the  feveral  cafes  <bf  heir  and  executor,  of  te« 
sunt  ibr  life  and  him  in  remainder^  and  of  landlord  and  tenant. 

(7}  12.  H.  4.  5.  Hal.  MSS.— The  6.  An.  ch.  31.  which  was  rj^ote  347.1 
at  firft  temporary,  but  is  now  made  perpetual,  enatts,  that  no  ac- 
tion (hall  be  profecuted  againft  any  perfon,  in  whofe  houfe  any  fire 
flull  accidentally  begin,  with  a  provifo  that  the  aA  (hall  not  defeat 
any  agreement  between  landlord  and  tenant.  See  poft.  53.  b.  and 
a.  c.  Lucre. 

(8)  // 


Lib.  I  •      dp.  7.         Of  Tenant  fpr  ycarc$«         Seft.  6fm 

[Note  348.]         (8)  If  B,  UJfe$  of  nnarrin  by  charter  mr  frefcription  fkugbs  the 

'Luul,  ii  it  'um^f    v^OBtra  ^ii  he  eadf  l^d  Juret  vMtb  cemee^  a^ 

'  not  a  Ugml  wsarrem*  F.  40*  Elk.  C  fi.     Meyt^j  cetfe.    ().  C.  n.  21. 

|Uk1  T.  40.  £liz.  «.  II.     Vid.  ii^  «.  3<2.     UeykU  cafk.     Stepping 

Mnd  digging  eoa^^burrowi  rut  v^ajie  in  a  ^^arrm.    HaL^]|16S.— 

£ec  K^y  74).  - ,;. 

TNote  349*3        X  i^)  ^^f^b  and  nnbitt'tbmm  may  be  timber  by  tbe  at/fpm  cf  fbe 

countryi  and  it  ii  *wafie  to  cut  them.     M«  9.  Jac.      fiimet/^f  cafe. 
Hal.M&S. 

[Note  350.  ]  {li)  But  cttitiMg  t^p  of  quickrfits  is  not  «u^r,  if  it  prefervet  tig 
fpriMg.  M.  9.  Jac.  C.  B.  Patmu^s  cafi.  Cutting  ofafib  urider  tbe 
growth  of  20 years  not  wafie,  M.  41,  42.  EUz^  C.  fi*  H^l.  I4S6. 

[Kcite  ^^l^l       (')  ^^^*  though  mines  be  open  at  the  timet  one  cannot  take  ttmher  f  C  7«  b*j 

U  u/e  in  them.  T.  Jib.  jac    Dartyis  cafe.     Hatt,  19.    Mob.  n.  soQ.. 
Hal.  MSS. 

rjftG^e  ft.cc.'l        (3}  Becanfe  he  it  bonmd  to  repair^  though  be  doth  bold  fbe  bank. 
^  j^.E.yJ^^^u    Vid.  T.  6.  Eliz.    Ji&.  «.  173.    Hal.MS«.' 

FNote  ^51.1        (4)  Tenant  cannot  make  rails, 'where  mne  were  be/ore*    Dy,  xxz. 
^        ^^^^      Hal.  MSS. 

£  Note  354»]       -(7)  ^•'V  ^0  tie  sfeofA,  far  life,  rmnainder  to  B.  in  fee,  nvith 
.peiwerfvr  A,  to  snake  Ue^s  for  thru  liquet  \  A.  makes  lea/k  accordingly, 
'  ctnd  tbe  leffu  commitj  ^Ufofte'-i  A.  and  S,  /ball  Join  in  wa/le.    T.  4* 

Car.  C.  B.     Sachcverell^s  cafe.     Hal.  MSS. 

[Note  355.]  ( 10)  Wafte  amongft  tenants  in  common.—^,  makes leafeto B.fir 
years  of  t^wo  parts  of  a  meffuage ;  B.  commits  nuafte.  It  fwas  ruled 
fhat  nvafic  lies,  and  i?aU  be  aligned  in  tbe  intirety,  but  that  the  rfco- 
JU4ry  /boidd  be4f  onfy  tntjo  parts  of  the  damages  anil  of  tcMo  parts  of 
the  place 'wafted.  P.  35.  Eliz.  Popb^n.%*  Warssflu^dU  cafe.  im. 
MSS. 

^[Not/356.]        ( 1 1}  Some  havethoaght.  tiiat  at  common  lanr  wftfte  did  not  lie 

Ugain^  tenant  by  ^  curtefy.    'See  2.  Inft.  301. 

[Note  357.]        (5)  But  though  adlion  of  waftc  doth  not  lie  in  this  c^fe  on  ac-  f  r^,  a.] 
^ount.of  the  intecmediate  remainder  ibr  life,  yet  a  c^urt  of  equity      ^ 
.will  inteifofe  ^y  injim^on  to  prevent  >^afte,     $ee  3.  Adc.  5^. 
and  aio.  ^ 

(Ifote  ifS^]  (ip)  //  ought  to  it  to'  the  'vaiue  of  \od.  at  lea/l,  Noy  a.  18, 
"There  find  Thcmas.  Hal.  M;>S.— -See  Noy  4.-— A«  lord  iiale  xnakea 
{0  ^quent  a  reference  to  Nofs  Roports,  it  may  not  be  amifs  -to  ap- 
•prife  the  Hudent,  'that  though  -ehe  book  is  known  -by  tfhe  name  of 
thatveryileacoed  Jaivyery.yet  ihore  4s  not  the  leaft^raaibn  to  fuppoie, 
that  fuch  a  loofe  coUedion  of  notes  was  intended  by  him  for  the 
public  eye.  In  an  edition  of  Noy's  Heports  penes  editorem,  ^re 
•is  the  Allowing  obiervation  upon  them  in  manuicript.  A  fimph 
coUe&ion  of f craps  of  cafes  tnade  byferjtamt  Sizifrmn  Nofs  lo^  papers » 
and  impofed  upon  tbe  'world  for  tie  reports  rftbat  wle  prsrogati*v4 
felk%\t  flo;.    This  ac^ouo;  ofHoy'i  Hc^nntts^  which  was  pr<ibably 
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written  ibon  aRer  the  irUt  publication  in  1656,  though  exprefTcd  in 
tdnns  inexcufeably  grofs»  contains  an  anecdote  not  altogether  ufelefs. 

t\,  b.J  (l)    Bmt  i/leffee  covenants  to  repair  and  doth  not  repair,  *wafte  imll  [Note  359.] 

nitUe.     29.  £•  3.  43*     21./^. 6.  6.     Z)>.  198.     Hal.  MSS. 

r '  a.]         (»)*'•  ^'  fi«  37'     Leafefwr years  *witB provifo  that  lefir  may  en-    [Note  360.] 
ter  at  his  ivillis  a  leq/e  at  wifl,  ?er  Pall. — 2 1.  Al  6.  37.  ^.  grants 
to  6,  fhaf  be  may/otv  AJs  land^  nvhich  is  done  accordingly ;  yet  A» 
Pedl  h&^e  the  emblements^  becauje  B,  bath  not  an  intereft.    Per  Pad. , 
Hal.  MSS.. — See  acf.  as  to  die  former  cafe,  14.  H.  8.  12.  and  hy 
Yelverton  juftice  in  Litt«  Rep.  235.  and  Hetk  128. 

(3)  Sec  furthef  as  t6  the  maniier  itf  which  an  eftate  at  wiU  may  [Note  361.] 
be  created  hy  aS  of  the  parties,  or  arife  by  a^  pflaiu,  Vin«  Abr. 

EfiatSjS.  b.  artd  T.  b.  Com.  Kg.  Efiates,  H.  i.  2.  In  4.  Bnrr. 
V.  3.  page  i6og.  it  is  faid,  that  in  the  country  teafes  at  will  in  the 
ftricl  legal  notion  being  found  extremely  inconvenient,  exift  only 
uotionaUy*  But  this  ob^rvation  I  prefume  means,  not  that  eilatcs 
at  will  may  not  arife  now  as  well  as  formerly,  but  only  that  it  is  no 
longer  ufual  to  create  fuch  ellates  by  expre/s  words,  and  that  the 
jifdge^  ificlitte  ftrongly  againft  implying  theih.  See  2.  BkckfL 
Comment.  147. 

(4)  9.  R.  3.  24.  //  according  to  LittUton^s  diver/ity,  and fi  is  (he  [^01^362.) 
1 1 .  Jr.  4.  90.     But  lejjee  at  nvill  in  fuch  cafe  pf  entry  of  the  lejfor  he* 

fore  feiving  Jhall  not  have  the  cofis  of  plonuihg  and  manuring.  Haf. 
MSS.— See  S.  C.  ace.  in  Bro,  Abr.  Emhlemen/s,  pi.  7.  and  Tenant 
by  Ccfie,  ft  3. 

(J)  tut  if  lefior  covenants  that  le//ie  for  years  Jhall  have  the  em-  [Note  363.] 
bUtnents  nvbich  aregrtnuing  at  the  end  of  the  termt  there  the  property 
of  the  com  is  iveU  transferred  to  tht  leffeCf  though  it  be  not  Jrvered 
during  the  term.      Hob.  cafe  175*     Grantham  and  //aav/{^.— Hal. 

MSS.    Seellob.  132, 

55.  b.  ]         {l)  If  lifeefor  lift  of  a  hop-ground  dies  in  Augufi  before  fe<verance   [Note  364.] 
tf  the  hops,  the  e:itecutor  Jhall  have  them,  though  growing  on  ancient 
roots,     Adjudged  tit,  13.  Car.  B.  R.  Crook  n.  13.    .  Latham  and 
Jtivood,    Hal.  MSS.— ^ee  Cro.  Cha.  515. 

{2)  A.  Jeifid  in  fee  fvws  the  land,  and  de'vifes  to  B.forhfe,  «-  [Note  365. J 
mainder  to  C  in  fee,  and  dies  before  fe<verance*  Ruled,  i .  ^be  exe- 
cutor of  A.  Jhall  not  have  the  emblements,  2.  IfB,  dies  before  feve- 
rancet  his  executor  Jhall  not  have  thenh  but  they  Jhall  go  to  him  in  re* 
mainder.  But,  3.  if  the  de^vije  had  been  only  to  B,  and  B,  Bad  died, 
there  fhi  executor  ojf  B.  Jhould  have  had  the  corn,  though  B,  did  not 
fown  M.  20.  Jac.  C.  B.  n.  zz,  Speifcer*s  cafe,  ft^incZ,  ti.  M.  5. 
Jac.  C.  B.    SkeU  and  Arnold.     Vid.  Hob.  132.     Hal.  MSS.— See  , 

atcc.  a^  to  the  firf!  ^int,  Cro.  Ellz.  61.  Yet  it  feems  agreedi  that 
^xocbtor^  fhall  have  the  com  growing  as  againf!  ai\  heir.  ,  See 
Mob.  132.  3.  Salk.  160.  I.  Ventr,  187.  3.  Atk.  16.  the  opinion 
6f  Sslond.  eb.  }.  in  Lill.  Pra£l!.  Reg.  tit.  Emblements,  and  the  year- 
books cited  in  Com.  Dig.  Biens,  G.  2.  •  It  is  not  cafy  to  account 
for  this  diiUndion,  which  gives  corn  growing  to  the  devijee,  but 
denies  ft  tb  the  heifi  diOugh  it  has  been  atiempfed.  See  Gilb. 
La^'  of  Evid.  25c. 

(3)  Whether 
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£  Note  3^.  ]  (  3  )  Whether  executor  of  tenant  in  ^vmerJbaUpty  rent  on  thefiaiutr 
ofMerton,  vid.  JCeiko,  1 2$.  Hal.  MSS.— This  annotation  by  lord 
Hale  requires  explanation.  By  the  ftatute  of  Merton  20.  H.  3.  c.  2. 
the  widow  ma/  devife  the  com  on  the  lard  (he  holds  in  dower» 
which,  as  fome  of  ocrt:  moft  ancient  writers  have  thought,  {he  could 
not  do  before ;  bat  the  ftatute  faves  cuftoms  ^nd  fervices  due  in 
reibe£l  of  the  land  which  the  widow  held  in  dower#  Now  in  the 
caie  of  Keilway  it  is  aiTertcd,  that  under  this  ftatute  the  wife's  exe- 
cutors may  retain  the  land  till  they  cSan  reafonably  carry  the  com 
out  of  the  land;  and  this  I  apprehend  gave  occafton  to  the  quer}r» 
whether  the  executors  (hall  not  pay  rent.    See  2.  Inft.  8o«  8i. 

[Note  367.]        {5)  B»t  it  isjaid,  that  if  the  land  nvas  fovjn  Before  the  marriage^ 
the  <iyifejhall  have  the  corn*     I.  Ro.  Air.  727.  //.  17. 

« 

[Note  368.]  (7)  In  Skele  and  Arnold,  M.  5.  Jac.  C.  B.  n.  5,  D.  D-  the  cowrt 
nvoj  divided  on  the  fpint,  viheiher  the  njuife  Jhould  have  the  emhlements  ; 
hut  it  luas  adjudged,  that  Jhe  fljould  not.  But  in  P.  26.  El.  C.  B. 
n.  4.  £.  £.  in  Brewfter'^s  oaje,  it  n.vas  adjudged,  that  the  ivife  Jball 
have  them.  Hal.  MSS.-*-See  Skele  aiid  Arnold  in  1 .  Ro.  Abr.  727. 
pi.  16.  Noy  149.  and  Dy,  316.  a.  in  marg,  and  furi^er  on  the 
lubjed  in  the  books  cited  Vin.  Abr.  Emblement^  pL  16.  and  Com. 
Dig.  B  tens  J  G.  2. 

[Note  369.]  ^g)  See  ante  11.  b.  and  n.  ^  there  in  refpeft  to  intermediate 
profits,  where  an  ellate  vefted  is  devefted  by  the  birth  of  a  pod* 
Attmous  child.  To  the  obfervation  in  that  note  it  may  be  ufefuX 
to  add»  that  there  is  an  important  diftinftioa  as  to  mefne  profits  be- 
tween real  eftate  and  perfonalty.  The  law  will  not  permit  the 
freehold  of  land,  except  in  certain  fpecial  cafes,  to  be  in  abeyance  ; 
and  therefore  where  an  eftaie  is  to  a  rife  on  a  contingency,  the  free- 
hold muft  veil  in  fome  perfon  in  the  mean  //m<,' either  in'th^  heir 
or  (bme  other  peHbn  who  takes  fubjefl  to  the  contingency ;  and 
that  perfon,  whoever  he  is,  has  the  right  to  the  mefne  profits  for  his 
(/wn  benefit,  unlefs  they  are  ocherwife  difpofed  of  by  exprefs  provi- 
fion  of  the  parties,  as  in  the  cale  of  truftees  to  preferve  contingent 
remainders,  who  are  generally  directed  how  to  apply  the  profits 
they  receive,  or  by  ad  of  parliament,  as  by  the  10.  and  it.  W.  3. 
C.  16.  \^hich  preferves  contingent  remainders  for  pofthumous  chil- 
dren, where  there  are  no* tru flees  for  that  purpofe,.and  gives  (iich 
children  the  eftate  in  the  fame  manner  as  if  they  were  bom  in  the 
life>time  of  the  father,  and  is  /^/r^rr^onftrued  to  carry  the  profits 
from  the  lather's  death.  But  the  cafe  of  perfonalty  is  difierent>  for 
the  right  to  that  may  be  in  fufpenfe  and  contingency,  and  ^eneraJfy 
during  the  time  it  continues  (o  the  profits  accumulate  till  the  veft- 
•;\  ing  of  the  capital  happens,  and  then  are  added  to  that  and  belong 

*^  to  the  fame  perfon.    See  '3.  P.  Wms.  305.  2.  Atk.  473.  and  Fearn* 

on  Conting.  Requf.  ad.  ed.  173, 

(Note  570.]       fii)  According  to  fome  of  the  tfirz/M/ authorities,  the  di/Teifor 

(hall  have  the  emblements,  if  the  diffeifee's  entry  is  after  feverance. 
See  many  books  cited  on  this  fubjed  in  Vin.  Abr.  Emilements,  54. 
The  more  modem  cafes  are  with  lord  Coke,  See  Dy.  31.  ii« 
Dal.  30.    Mo.  24.  and  1 1.  Co.  J  I.  b. 

[N0te-^7I.']       (13)  Vid,  II.  H.  6.  28,  iy  Cottes,  Uffir" 9  granting  a  rem  charge 
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datb  mat  determitu  bu  nvill,  nor  are  the  Ujffet*s  tattle  diftrainahU* 
ty^betber  tbe  'will  be  determined,  ifl^ffer  cr  leffu  he  •utltewed^fee  9.  //• 
6.  zo.  c.  Rif*  ii6«  Hal.  M$S.««-- Rolle  makes  a  quare  on  the 
cafe  of  the  rent  charge.  The  doubt  feems  reafonable,  Ibr  the  leafe 
tt  will  and  the  rent  charge  clafh  with. each  other.  If  the  grantee 
has  the  remedy  by  diflrefs,  that  make^ithe  tenant's  chattels  liable 
to  ieizure  for  money  not  due  by  his  contract.  On  the  other  hand, 
if  the  grantee  of  the  rent  charge  cannot  diftrain,  he  is  left  withoat 
that  remedy,  which  by  the  grant  is  exprefsly  givei>  to  him.  See 
I.  Ro.  Abr.  860.  As  to  the  cafe  of  outlawry^  fee  Vin.  Abr.  Efiute, 
Z.  b.  pi.  I.  In  2.  Ventr.  248.  one  of  the  books  cited,  lord  Hale 
iaysy  that  outlawry  is  not  a  detefmination  till  feizure. 

(14)  Nota*  if  leffu  at  *will  is  ottfted  by  a  fir  anger ,  be  may  re-enter  [Note  372*] 
d  continue  tenant  at  wll  \  but  if  be  accepts  of  a  new  leafe  from  a 

ftremger  efterjitcb  oufter,  it  bas  been  bolden,  that  his  re -entry  twill  not 
re-'vefi  tie  efiate  in  tbe  antient  leffor.  Hal.  MSS.  See  Vin.  Abr. 
Eftau^  A.  c, 

(15)  Soif  leffeefcyst  tbat  be^joill  not  bold  any  longer,  it  is  not  a  [Note  373*] 
deiermisuuson  of  tbe  wU,  unkfs  be  *waives  tbe  pojfejjion*     20.  H.  7. 
Xeibw.es*    Hal  MSS. 

(16)  If  tbere  is  tenant  at  fwill  rendering  rent  at  Micbaelmas,  and  [Note  374«] 
i^ir  detemUnis  tbe  nmll  before  Michaelmas,  bejhall  not  ba^e  any  rent, 

Bta  it  bas  been  bolden,  that  if  lejfee  eu  any  day  before  the  rent^dt^ 
detemunes  bit  <wiU,yet  Uffir  jbaU  baive  tbe  rent  incurring  tbe  next  day 
efierjiub  determination  of  tbe  'will.  Per  Fenner  and  IVilliams  \  YeU 
-mertom  contra  M.  3.  Jac.  Carpenter  and  Collins,  Tehv,  73.  20.  H,  7. 
Kfibw,  6^,  is  accord,  iflefjor  dotb  not  enter  before  tbe  rent-den,  Hal. 
MSS.— See  All.  4.  in  which  book  there  is  an  opinion  by  Rolle 
conformable  to  that  of  Fenner  and  Williams.  Alio  in  1.  Sid.  339. 
it  is  laid  to  have  been  agreed  by  the  coutt,  that  if  land  be  leaied 
at  will,  and  the  rent  is  referved  half-yearly  or  quarterly,  the  lefTee 
cannot  determine  his  will  two  or  three  days  before  the  rent-day, 
becaufe  that  would  be  a  fraudulent  determination. 

[56.  a.!        (2)   On  facial  damage  aSion  on  tbe  cafe  lies  for  not  repairing,  as    [Note  375.) 
moell  as  for  a  nuifance  in  tbe  biglrwcy.     P.  1657.  C.  B.     Adjudged 
18.  E.  4.    Hal.  MSS. 

[50.  b. J       (2)  Alfo  an  adion  on  the  cafe  will  lye  for  damages  arifmg  from    [Note  33r6«3 
the  negledt  to  repair.'  Sec  Fitsh.  N.  fir.  ed.  1730.  p.  296.  note  a. 

(1)  Aaion  on  tbe  cafe  dotb  not  lie  for  permiffive  ivafie,  5.  Rep.  [Note  377.] 
13.  b.  HaL  MSS.— -The  cafe  cited  hy  lord  Hale  is  that  of  the 
coonteis  of  Salop,  who  brought  aAion  on  the  cafe  againfl  her  tenant 
at  will  for  negligently  keeping  hb  fire,  that  the  houfe  was  burnt ; 
and  the  whole  court  held,  that  neither  action  on  the  cafe  nor  any 
other  a^ton  lay ;  becaufe  at  common  law  and  before  the  (latute  of 
Glonc^er  zSfioix  did  not  lie  fbr  wafte  againft  tenant  for  life  or 
years,  or  any  other  tenant  comine  in  by  agreement  of  parties,  and 
tenant  at  will  is  not  within  the  Itatnte.  £ut  the  dodlrine  that  no 
a&ion  lies  ihould  be  uoderftood  with  fome  limitation;  for  if  tenant 
at  will  ftipulates  with  his  leiTor  to  be  refponfible  for  fire  by  neg- 
ligence or  for  other  permifiive  wallc>  without  doubt  an  a£Uon  wnl 

9  lie 
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(57-  a.] 
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Mtf  6fi  fudi  exprffs  igttemenx.  The  fitme  obferration  hold*  wkfr 
refpeik  to'fenatttrs  f6t  Hfe  or  ycafis  before  the  fhtote  of  Q!tfucefier\ 
fof  though  tl\e  /atv  did  not  make  them  H^ble  to  ^  ai^ioir  for 
wafte,  yet  it  did  not  retfrjrm  them  from  making  themfef-^wr  PfeWe  hf 
dgreement,  ItTmay  be  dMS^  here  fo  add  fbmethi^gr  on  the  prt)'* 
Ifrcfs  of  the  ra«f  as  to  the  Accidental  fuming'  of  hot&s,  fo  far  a^ 
yfegards  landlord  ahd  tenant.  At  the  common  faw  Ifefleer  were* 
ifot  ai((WerabIe  to  landlords  for  acchdental  omegfigent  fetimmg ; 
for  as  to  fires  by  accident,  ir  is  exrprdlbd  in  Pleta,  ^AiAXf&rtu/taigmr 
^el  hujufncdi  inventus  inoftriafi  ffmnes  renfnres  excufam ;  send  lady 
Shrevi'fbtorys  cafe  U  a  dire^  authority  to  piDve,  that  tenantaf^are 
equally  excufifaibfe  fer  ifrcs  by  a^lfgence.  Sec  fletay  Uk  i.  cap,  ts. 
Then  came  the  ftatute  of  Gteucefter,  which,  by  making  tenants  for 
life  a'nd  vears  Rabl'er  to  watfe  without  any  ^vception^  confeqwsftfly 
rendered  them  a^fv^erable  for  delbu^tton  by  hrt,  Tlnnr  ffeotfthcr 
h\v  in  lord  Coke's  time;  but  now  by  the  6.  Ami.  ch.  51.  the  «n- 
cient  laiv  itf  rdftofed,  and  the  dllHrtflSon  introdtfced  by  thrf&ifate 
cfGkucefter  between  tenants  at  will  and  other  lefleet  is  Takx!tcsS9ltf% 
for  the  ftatute  of  A  nn  exempts  aUttrJons  from  actions  for  accUentat 
rfre  i'rt  an/ht>ufe,  cxc«$pf  irt  the  care  of  fpeciaf  agreements  betwtsen 
hlndford  jCnd  tenant.  See  ^Afe  j  3 .  a.  vcd  note  7.  there,  and  5  j.  b: 
and  note  5.  there.  So  much  relates  to  tenants  coming  in'  ly  a^ 
or  agreenunt  ofpmrties*     As  to  tenants  of  particular  efiata  comine 

in  ^Y'off  6ftarujt  2ii  owanf  by  the  curtefy,  temnt  in*  dower,  and. 
ailfo  before  the  ftatute  test  taking  away  mffitary  tenures,  goanBanr 
in*  dhiv^alry,  itkttt,  of  It  fealt  thtf  two  latter,  belwg  at  commoit  \tnr 
p\ini(haWe  for  wafte,  were  therefore  rel^nfible  for  lolfe  by  ftrrf 
unlefs  indeed  th<fy  were  anfwetabie  for  wa>fte  tfehntary  Ortfy,  and 
irot  for  Wafte  peyfniJ[/i<tHy  Which  is  a'  <filfmdtion  I  hare  not  yet  met 
with  in  any  book,  ff  then  tenamt  by  tfte  curtef^  ami  cenant  hi 
dower  Were  by  the  Common  lawrefpowfittefor  accMentar  fire,  tt 
may  fome  time  or  othier  become  neceftry  to  dtetermime,  whether* 
they  arc  withiri  the  ftatute  of  queen  Ann.  The  fhtute  in  expref- 
£6n  is  vtty  genera!^  the  word?  beitig,  that  no  a^on  (half  be  pro- 
focuted  againU  uny  perfiti  in  whofe  hotffe  sCn/  fire  Maf!  Acddentalfy 
begin ;  and  it  feem'rf  calculated  to'  tafe  a:wjfy  aS  a^ftions  inr  ztki  of 
accidental  fire  as  well  from  other  perfons  as  from  landlords^  Note, 
that  if  lia^  bec^  doubted  on  t1\tf  tfaroter  of  Ann,  whetAcr  a  «ote- 
Aant  t»  ftpiXt  generddty  emends-  to  clft  Cafe*  tAfittr  and  fe  becomes 
an  agreement  within  the  ftatute ;  and  therefore  where  it  is  ilftettdetl 
that  the  tenant  (hall  not  be  liable,  it  is  mod  ufual  in  the  covenant 
for  repairing  exprefsly  to  except  accidents  by  fire. — Note  alfo, 
that  the  diltiwAldA  whKlt  i#  taken  as  xxs  w^e  at  contmon  krnr  be. 
:  tween  tenants  coming  in  by  a3  §f  leew  and  tenants  whofe  eflates 
accrue  by  dei  of  partiestvr'm  not  aniirerfiifty  hold;  for  teifants  by 
ftatute-merchant  and  ftatuce-dapfe,  though  they  come  in  by  pro^ffi 
tf  la*w,  are  not  panWiable  for  watfe.  6.  Co.  37.  Perln^js  the 
/eafon  of  this  may  be,  that  it  is*  in  tlie  power  of  debtors  to*  prevent 
the  commencement  of  thefo  eftates,  or  to  determine  them  by 
paying  thtf  debts  for  whJcli'  creditors  ha^c  fuch  eil;^es,  and  affo  that 
tlie  tenants  of  Ach  eflate^  tit  accountable  for  all  proihs  tliey 
m^ke  beyond  the  amount  df  the  debts  d^st  to  them. 

[Note  378.]        (2)   3^^?  if  ajtranger  cuti  ffeif,  the  fefidht  at^willjhadl  hdM  aBhif, 

asJhaUcifo  the  UJbr,  regard  teiilfg  had  to' their ftvtralhjffis.     2.  If. 

4.  U.     19.  H.  6.  45.    ml.  M'SS.' 

<3)  ^^ 
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( 3  )  ^^^  ^  ^^^  makes  lea/e  for  years,  and  the  lejfee  enters.  Ruled  [Note  379*] 
cnfoUmn  argument,  i.  That  it  is  only  a  diffiijin  at  ele6tion>  and  not 
prima  iacie.  2.  That  admitting  it  to  be  a  diffeifin,  the  lejfee  at  tvill 
is  the  dijfeifir,  and  has  gained  the  freehold,  and  not  the  lejfee  for  years. 
Pafch.  9.  Car.  B.  R.  Blunden  and  Bough.  Hal.  MSS.— See  S.  C. 
in  W.  Jo.  315.  Cro.  Cha.  302.  Litt.  297.  -372.  and  1.  Ro. 
Abr.  661.  See  alfo  mr.  Atkins's  cafe  in  4.  Burr.  vol.  i.  p.  6o» 
in  which  the  curious  do&me  of  dijjeifin  hy  eleSion  is  mod  ^iabo-^ 
.rately  e>cplaiAed. 

(4)  A.  hjfeefor  zo  years  makes  leafe  tt  B.for  ten ;  B.  continues  in    [Note  380.] 
pofftjfiou  after  expiration  of  the  leafe  for  ten  years,  and  commits  ivajle^ . 

jt,  mt^  banji  tithtr  trej^afs  or  aBion  on  the  cafe,  hecaufe  he  is  charge- 
ahli  o*uer  in  wafie.  P.  6.  Car.  B.  R^  Crook  n.  7.  Wcjl  and  Treude*. 
Hal.  MSS.--See  Cra  Cha.  187.  and  S.  C.  W.  Jo.  224. 

[57.  b.  J  (1)  But  In  his  count  in  debt  dgainft  lejfee  at  will,  he  ought  tofjevf    [Note  38 1.] 

that  he  entred\  but  9therwije  it  is  as  to  lej/ee  for  years.     18.  H.  8. 

I.  Dy.  IJ^.^^  Debt  lies  againjt  copyholder  for  his  rent.  Adjudged 
M.  10.  Car,  B.  R.  Hitcham*!  cefe.  H4I.  MSS.— Hitcham*^  cafe 
is  in  t.  Ro.  Abr.  374.  P.  pi.  i.  and  374.  Q^^  pi.  3.  But  from 
Rolle's  report  of  the  cafe,  and  from  fome  fubfequent  authorities  ic 
feems  doubtful  whether  debt  will  lie  for  rent  againft  a  copyholder, 
particularly  unlefs  the  lord  has  conveyed  away  the  manor,  and  {o 
lofl  the  remedy  by  diftrefs.  See  Carth.  92.  and  Gilb.  Ten.  3d 
Lond.  cd.  308. 

(2)  As  to  holding  over,  fee  4.  G.  2.  c.  28.  by  which  every  te-  [Note  382.] 
nant  for  life  or  years,  or  other  perfon  claiming  under  or  by  collu* 
lion  with  foch  tenant,  who  (hall  wilfully  hold  over  efter  determina- 
tion of  the  term,  and  demand  made  in  writing  of  delivery  of  the 
pofleflioD  by  the  landlord  oc  him  in  reveriion  or  remainder^  is  made 
liable  to  the  payment  of  <^buble  the  yearly  value  of  the  lands  de* 
tained.  This  ftatute  only  took  in  cafes  in  which  the  landlord  gave 
notice  to  quit,  and  therefore  the  deficiency  was  fupplied  by  the 

I I.  G.  2.  c.  19.  which  extends  the  provifion  for  double  rent  to  the 
holding  over  after  the  tenant* s  gtrtng  notice  to  quit.  See  a  cafe  on 
this  latter  flatute  in  4.  Burr.  v.  3.  page  1603.  See  alfo  6.  Ann. 
c.  18.  f.  I.  againil  holding  over  by  guardians  or  truflees  of  infants, 
and  by  hufbands  feifed  in  right  of  their  wives,  and  by  all  others 
Iiaving  particular  eUates  determinable  on  any  life  or  lives; 

(5)  If  the  heir  accepts  rents  from  him,  be  is  tenant  at  twill  to  the    [Note  383.] 
ifeir.     10.  £.  4.  18.     Tenant  for  years  furrendert,  and  fill  continues 

fofjejjion,  bt  is  tenant  at  fujerance  or  dijfeifor  at  tUQion. '  Dy.  62. 
JHal.  MSS. 


iS.  a.] 


(6)  And  if  guardian  in  fuch  caje  dies  feifed,  the  tutry^of  the  beir    [Note  38.1.] 
tolls.    7.  H.  4.  42.  per  Cul.    Hal.  MSS. 

(1)  tiotai,tbefe  words  ad  voltmutem  iotnim  are  material  to  ex-    [Note  385.] 
frtjs  copyhold;  for  if  tbefk  words  be  ondtted  in  pleading,  it  Jhall  bt 
intended,  that  the  efat^  is  a  cuftomary  freehold.     M.  7.  Car.  B.  R» 
Crodt  n.  7.    HugbesU  ta/t.    HaLMS^.-^See  Cro.  Cha.  219.     Sec 
further  as  to  cuftomory/tHbold,  poll.  59.  b.  and  note  1.  there. 

(  G  )  (2)  This 


Lib.  i.      Cap.  9-  Of  Tenant  by  Copie.        SeA.  y^^ 

[Note  3^5.]  (2)  This  author,  whom  lord  Coke  cttcs  on  fcveral  occafions,  ac- 
cording to  fir  William  Dugdale,  wrote  a  book  on  tenures  vftbe  king, 
bat  dxdnotperfeft  it.  Dagd.  Orig.  Jurid.  ifl  ed.  $6.  I  imagine, 
that  this  book  is  the  work  referred  to  by  lord  Coke ;  but  whether 
it  is  in  print,  or  lord  Coke  cites  it  from  a  manufcript,  I  have  not  yet 
been  able  to  learn. 

JNote  38'7.]        (4)  Sec  ace.  Cro.  Cha.  367.    Birt  the  lori  may  take  a  forrcnder 

out  of  the  manor,  bccaqfe  that  may  be  done  out  of  court ;  and  ro** 
may  the  fleward  if  there  is  a  fpccial  cuflom»  or  according  to  latter 
amnorities  wtthoot.     See  1.  Salk.  184.  and  poft.  59.  a. 

[Note  38s.]         (5)  Afie-ward  ie  fiao  is  Jkfficicnt.^TJji  king  conftima  A,  and 

B.  ftewards  of  a  manor  hy  ^ent  fub  figiUo  fcaccarii ;  A.  hglds 
courts ;  ami  though  the  appointment  ought  to  have  keen  fub  magna 
figiUOy  and  both  ought  to  have  holden  the  courts,  jet  it  nvae  ruled, 
that  grant  hy  one  nvas  good.  So  it  is  as  to  the  lord^s  clerk  or  em  under 
Jieuoard.  P.  22.  Eliz.  Scacc  Hal.  MSS.— The  dofbine  in  this 
cafe  ieems  confirmed  by  the  cafes  an<}  authorides  cited  in  Vin.  Abr. 
Steward,  F.  G.  J.  K.  and  Com.  Dig.  Copyhold,*Q.  5.  Note  alfo 
particularly  what  is  expreifed  in  Co.  Copyh6!d»  fed.  45.  in  refpeA 
to  die  law's  not  being  nke  in  examining  the  imperfeaions  of  the 
ileward't  authc^ty,  where  kss  a£ts  zrc  ordinary  and  necejfarj,  and  not 
tizjndiciaDmA. 

[Note  389.3        (3)  Guardian  in focetg/etmrf grant  copies  in  his  orjjn  name,  mt  can    F  c8»  b.J 

the  heir  hold  courts  during  the  inter efi  of  the  guardian,    T*  I.  Jae.  ^ 

Rot.  88>  C,  B,  Shofland  and  Ridler.  Noy  n.  372.  Clarets  cafcs 
Hal.  MSS.— See  ^  former  cafe  ace.  in  Cro.  Jam.  $$.  98*  i.  Ro. 
Abr.  499.  pi.  4.  Ow.  115.  Godb.  14.3.  4.  Leon,  i,^^*  Sec  alfo 
kcc.  2.  P.  Wms.  122. 

[Note  390.  J         ^4)  Quflom  to  grant  copies  in  re^'crfion  after  ejlates  for  life.     Ruled, 

that  dominus  pro  tempore  may  makefuch  grants ;  and  they  imll  hind, 
though  the  particular  e/lafe  doth  not  dtterrninc  during  his  intcreji.  P.  41. 
Eliz,  B.  R.  h.  27.  C,  C.  Guy  andRey.  Hill.  26.  Eliz.  Sir  Peter 
Carew^s  caji.  More  147,  Vide,  tamen  H.  1 4,  Eliz.  ibid.  95.  the 
40^  of  Com,  Oxon.ctyair^  Hal.  MSS.-— Accord,  that  the  lord/r# 
tempore  may  grant  in  reverfi6n,  where  reverfions  are  grantable  by 
'copy.  Sec  Cro.  Eliz.  66.  2.  P.  Wms.  122.  and  the  cafe  of  Lade 
and  Barker  in  2.  New  Abr.  6B4.  See  alfo  the  fubjed  enlarged 
upon  in  Gilb.  Ten.  jd  Lond^  edit.  204.    . 

[Note  391.]  (5)  If  copyholder  furrenders  to  dijjeifor  lo  the  ufe  of  L  S.  dijfeifor 

may  etdmit  him,  if  (he  furrendeiror  he  a  copyholder  in  fee ;  lut  othemaifi 
it  is,  if  he  he  only  copyholder  for  lifi,  as  itfecmsyfor  it  is  a  nenv  grants 
P.  41.  Eliz.  B.  R,  Martyn  and  Rew.  Hal.  MSS.— Sec  Gilb.  Ten. 
3d  Lond.edit«  20 k 

•    £Note  392.J         (6)   If  heir  before  ajpgnmeut  of  donuer  granti  eapies,  it  nmll  noi 

hind  the  -wife,  P.  28.  Eliz.  B.  R.  Rous  and  Artoie.  Hal.  MSS.— 
See  further  as  to  the  perfons  by  whom  copyhold  eliates  may  be 
grantedji  in  Vin.  Abr.  Copyhold,  G.  and  Com.  Dij^.  CopyhoUh  C.  3, 

(Note  393.]        (7)  What  thing  dellroys  the -cuftom  of  ftandng  a  copyholdt 

O.te  is  lejfeefor  life  or  tenant  in  tail  of  a  manor}  0  mfyhM  ejcheats  $ 
^  and 
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and  l^ii  or  tenant  in  tmil  makes  kaje  for  years  of  the  copyMd.  Though 
quoad  himjelfthe  cuftom  is  gone^yet  quoad  the  ijfue  or  rennrfioner  the 
eofiom  is  not  gone.  So  it  is  in  cafe  of  a  hu/tand Jeifed  in  right  ofhti 
nuife.  P.  38.  Eliz.  B.  R.  Conejhj  ami  Rujkey,  And  accordingly 
otgreed  per  curiam  P.  l6$o.  in  Cromer  and Burntt,  but  vid.  contra 
M.  14.  Car.  fi.  R.  Crook  n.  tt.  in  Le^s  cafe,  Cofyhoider  furrendcrs 
'to  the  ufe  of  the  lord,  njoho  makes  a  leafe  of  the  manor  and  of  this  tenement 
hy  namo.  Ruled ^  that  the  tenement  is  ft  ill  ^antable  by  copy ;  for  it 
pajfes  nmth  the  manor ^  emd  fo  continues  demifahle.  Tr.  lO.  Car.  Crook 
n,  4.  Lee  and  Boothhy,*^The  king  is  feifed  of  a  copyhold  manors  the 
copyhold  efcheats^  and  the  king  makes  leafe  for  years •  Ruled,  that 
though  the  Udfe  is  good,  yet  after  the  term  the  copyhold  is  grantahlt  by 
topy,  becas^e  the  grant  doth  not  inure  to  a  double  intent  in  the  cafe  of 
ebeking.  P.  1650.  Cremer  and  Burnet.  HM-  MSS.-^See  Conefbyr 
and  Ruikey  in  Cro.  £Ux.  459.  Cremer  and  fiumet  in  Sty.  a66. 
and  2.  Ro«  Abr,  196.  pi.  3(4.  and  Lee*|i  cafe  in  Cfo.  Cha.  521. 
W.  lo.  449.  and  i.  Ro.  Abr.  498.  pi.  I.  See  alfo  the  obTervations 
on  tAe  two  latter  cafes  iit  Vln,  Abr.  Prerogatvue,  G.  c.  pi.  3»  4. .  See 
firther  on  the  deftniftion  of  copyhold  eftates  in  Coin.  Dig.  Copy* 
hoU,  B.  3.  and  L.  and  Vin.  Abr.  Copyhold.  R. 

(9)  Tithes  etrt  grantahle  hy  copy.     P.  43.  Eliz.  B.  R.   Sands  and  [Note  394 /j 
i>r«i7 per  curiam.  Hal.  MSS.-J^^See  fs  to  the  cafe  here  cited  by 
lord  Hale,  Vin.  Abr.  Copyhold,  £.  pi.  i.      See  alfo  as  to  things 
grantable  by  copy,  Vin.  Abr.  ubifuprat  and  Cott.  Dig.  C.  l. 

(59*  ^*J       (0  Petrceners  of  co^Wd cannot  make  partithn  withnif  the  lurd^s  [Note  395.] 
iicence.     P.  41.  EWt.  B.  R.     Fuller  4ind  Terry.    Hal.  MSS.-^Tlie 
fiune  caie  is  int.  Ro.  Abr.  509.  pi.  1,  t.  but  the  polnu  there  are 
different. 

(2)  If  copyhold  is  granted  to  A.  and  B.naho  ate  admltfedt  J.  nmy  [Note  396.  ] 
reUafeto  B.  without  fine  orfurrender.  Adjudged  P.  19.  Jac.  entered 
H.  16.  Rot.  735.  C.  B.  Wdfe  and  Pretty,  So  he  may  releaje  condi* 
tion.  T.  a.  Jac.  But  if  he  rele^fe  to  diffeifott  it  is  hidden  ^oid\  hut 
he  may  reU^fo  all  his  right  to  him  who  is  admitted,  M.  y  Car.  C.  B. 
per  curiam.  Hal.  MSS.^'^See  ace.  Wafe  and  Pretty  m  Winch.  )• 
and  f.  p.  aec  by  the  court  in  Hetl.  150.  See  further  as  to  the  ef- 
fcd  of  a  releafe  on  a  copyhold,  Vin.  Abr.  Copyhold^  Z.  a*  and  Com. 
Dig.  Co/yhoid,  I.  i. 

(3^  But  according  to  RoUe,  though  livery  is  not  made,  the  [Nqte  397*  ] 
i  feoffment  is  a  forfeiture,  if  there  be  a  letter  of  attorney  to  de-  < 

liver  feifitt,  becaufe  then  the  feoffee  mav  at  any  time  perfed  the 
conveyance  I  and  bethinks,  that  lord  Coke  ought  to  be  nnderftood 
with  thisdiftindion.  1.  Ro.  Abr.  508^  pi.  li,  13.  However,  the 
diftindion  m  RoUe  may  be  doubted,  for  the  criterion  of  forfeiture 
of  a  copvhold  by  alienation  feeoM  to  be  die  aSual  peffing  of  an  un-* 
kwfal  eltate  to  the  tord's  prejudice,  and  in  the  cafe  of  the  feoffment 
no  intercft  can  pafs  till  livery ;  nor  is  it  ftrlAly  true,  that  the  feoffee 
may  at  anjr  time  pcrfed  the  conveyance,  for  it  is  poffible,  that  be-* 
fore  livery' the  fedftbr  may  revoke  the  power  of  attorney,  or  the 
atteniey  may  die  or  refufe  to  execute  his  authority*  See  further 
On  thb  fttbjeSEty  ).  I«eon.  109.  and  Godb.  269. 

(4}  The  pitsred  &ttmber>is  here  iignificant  j  for  a  Itfafir  for  wtt  [Not«  398.  ] 

(  G  2 )  year 
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year  is  not  a  forfeiture,  fach  leafe  by  copyholder  being*  as  lord 
Coke  in  another  place  writes,  warranted  by  the  general  cnftom  of 
the  realm.  4.  Co.  26".  Sec  alfo  ace.  9.  Co.  75-  b.  W.  Jo.  249. 
and  Lltt.  Rep.  233.  See  alfo  1.  And.  192.  and  Mo.  272.  and  679. 
by  which  it  appears  that  it  was  once  doubted,  whether  to  warrant 
a  leafe  for  one  year  without  the  lord's  licence  a  partUutar  cuftom 
was  not  neceflary.— The  following  annotation  is  by  lord  Hale. 
Vid.  a$  to  forfeiture  by  leafe  or  alienation.  A.  is  leffee  of  a  manor 
for  five  years\  copyholder  grants  bargains  and  fells  bis  copyhold  to  A. 
and  bis  heirs,  Ruled^  that  this,  amounts  to  a  full  furrender ;  and  if 
after  the  term  he  ijsho  bath  the  fee  of  the  manor  admits  A.  or  bis  heir, 
it  amounts  to  a  tie  w  grant,  T.  21.  Jac.  C.  B«  Haffel  and  Hamerton. 
•^■^opyhoUer  in  fee  makes  leafe  for  a  year  ^  andfo  dc  anno  in  annum 
during  the  Ife  of  the  copyholder  except  one  day  at  the  end  of  every 
year ;  and  this  ^was  adjudged  to  be  a  forfeiture ;  andfo  if  it  luas  by 
covenants  for  it  amounts  to  a  leafe  for  t^jjo  years  ^  and  the  exception  (f 
>a  day  doth  not  aid  the  cafe.  Vid.  10.  Jac.  B.  R.  Bulfir,  ».  201. 
Hamlcn  and  Hamkn*  T.  10.  Jac.  ibid. «.  232.  Luttrell  and  Wefton, 
^^opybolder  makes  leafe  by  indenture  for  one  year^  and  fame  day  by 
anotf^r  makes  another  Uafe  for  one  year  to  commena  after  the  former^ 
and  fo  a  third  leafe  by  a  third  indenture  for  one  year  after  tbefecond, 
and  then  furrender s  to  the  fte^vard  to  the  ufe  of  the  lord.  Ruled,  i. 
Though  this  be  by  fever al  indentures,  and  two  days  interpofe  between 
the  end  of  one  Uafe  and  the  beginning  of  another ^  it  is  a  forfeiture. 
2.  The  covin  is  apparent,  though  it  *was  not  found,  3.  Though  be 
furrenders  to  the  lord  not  having  notice,  the  lordjhidl  be  adjudged  to 
be  in  point  of  forfeiture,  and JbalT avoid  the  leafes,  M.  7.  Car.  ^.^, 
cr.  I  c.  Matbew  and  Whetton.  Hal.  MSS.— See  the  firft  cafe  cited 
by  lord  Hale  in  Winch.  66.  W.  Jo.  41.  and  Hutton  65.  though 
in  thefe  books  the  name  is  different.  Sec  the  fecond  ca(e  in 
I.  Bulflr.  189.  the  third  in  i.  Bulllr.  215.  and  the  fourth  in  Cro. 
Cha.  233.  W.  Jo.  249.  and  i.  Ro.  Abr.  ;o8.  pi.  10.— It  is  ob* 
fervable,  that  according  to  the  third  cafe  cited  by  lord  Hale  a  mere 
'covenant  that  the  leffee  (hall  enjoy  for  a  fecond  year  is  a  forfeiture  ; 
bat  the  fecond  cafe  and  other  authorities  are  to  the  contrary ;  be«. 
cauie,  though  in  general  a  covenant  amqunts  to  a  leafe,  yet  it  feems 
harih  to  give  fuch  a  conitrudion,  where  a  lea(e  amounts  to  a  for- 
feiture, and  the  intention  of  the  parties  may  have  cffed  by  way  of 
agreement.  Sec  Cro.  Jam.  311.  and  2.  Kcb.  267.  See  further  as 
to  leafes  by  copyholders  and  forfeiture  on  that  account.  New  Abr. 
tit.  Leafes,  I.  6.    Vin.  Abr.  Copyhold,  G.  c  H.  c. 

[Not*  Zg^^l  (6)  Nota.  by  RM  furrender  into  the  hands  of  the  fieward,  though 
nut  of  the  court,  is  good  without  cuftom,  M.  24.  Car.  B.  R.  Baker 
and  Denhmn.  Hal.  MSS. — Sec  ace  i.  Ro.  Abr.  500.  pi.  3,  4. 
Leon.  411.  i.Salk.  iS^l.  Some  make  a  diAin6Uon  between  Rew- 
ards bv  ^i/and  ftewards  by  parol,  and  think,  that  only  the  former 
can  ukefurrenders  out  of  court.  Godb.  142.  and  i.L.Raym.  159.^ 
But  this  diftindlion  has  been  frequently  denied,  and  indeed  feems 
unfnpported  by  any  good  rcafon.  Cro.  Jam.  526.  Com.  Rep.  85.    : 

{Note  4'oa  ]        (1)   M.  9.  Jac.  C.  B.  n.  S-  D.  H  Wilde  and  Frauds.  ^Adjudged     [  r  o.   fc^l 

accordingly,  and  the  admittance  is  tenendum,  but  not  ad  volontatem  *  ^ 

domini.  Hal.  MSS. — Vid.  ace.  ante  49.  a.  and  note  j5.  there,  and 
alfo  the  books  cited  in  Blackft.  Law  Tr.  8vo  cd.  v.  1.  p.  144, 
From  thcfc  authorities  it  appears,  that  elhtcs  held  by  copy  of  courts 

re//. 
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toll,  bnt  not  at  the  nvill  of  the  lord,  have  been  AetmtA  freehold 
elhtcs  as  well  by  others  as  by  lord  Coke,  and  in  order  to  dirfinguifli 
them  from  the  ordinary  kind  have  been  denominated  cujhmary  free^ 
holds.  In  coniequence  of  the  prevalence  of  this  notion,  a  confide- 
rablc  number  oi  fuch  tenants  fome  few  years  ago  claimed  a  right 
of  voting  zs  free  holders  at  the  eleftion  of  knights  of  the  (hire.  This 
^ave  occafion  to  a  (hort  but  moft  excellent  treatife  on  the  fubjefl, 
m  which  the  learned  aathor  traces  the  origin  of  lands  held  in  this 
peculiar  way,  and  proves  by  the  moft  clear  and  forcible  arguments, 
chat,  though  thefe  tenures  ^n  fome  re(pe^s  refembU  freeholds,  they 
arc  in  truth  nothing  more  than  z^fuferior  kind  of  copyhold.  Soon 
after  the  publication  of  this  treatife,  the  doArine  inferted  in  it  re- 
ceived confirmation  from  an  ad  of  parliament,  declaring,  that  na 
perfon  holding  hy  cofy  of  court-roll  (hould  be  entlitled  to  vote  at  the 
eleflion  of  knights  of  the  fhire.  See  BUckft.  I«aw  Tr.  8vo  ed. 
T.  I.  p.  105.  and  31.  G.  a.  c«  14. 

(2)  Gofiyholdif  for  life  furrenders  to  the  nfe  efD.  tie  hri  mcapts  [Note  40l«] 
the  furrinder  and  admits  D.for  hit  life  npho  diet,  Adjmiged^  that 
the  furrenderor  Jhedl  not  hai^e  the  land,  hut  tie  lord^  for  he  njoho  fur- 
rendered  bad  not  any  reverfion.  But  if  copyholder  furrenders  to  the  ufe 
ef  B,  there  on  B.*s  death  the  furrenderor  flf all  ha^e,  for  he  hath  the 
remainder,  M.  6.  Car.  B.  R.  Crook  n.  lo.  King  and  Lord.  lial. 
MSS. — See  Cro.  Cha.  204.  and  S.  C.  i.  Ro.  Abr.  504.  >.  Ro. 
Abr.  462.  See  o.  Co.  107.  Yin.  Abr.  Cofyho'd,  F.  6.  Mod.  63. 
1.  Salk.  188.  and  Gilb.  Ten.  3d  I^ond.  ed.  ^57. 

(6)  Nota  ruledy  that  aaionen  the  cafe  doth  not  lie  a^ainfi  the  Urd  [Note  402.] 
Hjoho  refufes  to  admits  hut  the  remedy  is  to  comptll  him  in  chancery • 
P.  13.  Jac.  B.  R.  Crook  n.  i.  ferd  andJLjkins.  Htl.  MSI— 
See  Cro.  Jam.  368.  and  S.  C.  Mo.  842.  z.  BulJlr.  336.  But  it 
is  faid  to  have  been  adjudged,  that  tho\xg}\  furrenderee  cannot  have 
adion  on  the  cafe  againft  the  lord  for  refufing  to  admit,  yet  the 
furrenderor  may.     3.  BuIHr.  2x7. 

(8)  See  Vin.  Abr,  C<?;5/Wy,  W.  b.  See  alfo  njuch  curious  learn-  [Note  403.] 
ing  on  this  fubjedt  in  the  cafe  of  the  earl  of  Bath  and  Abnsy  in 
4.  Burr.  vol.  |.  page  206.  In  that  cafe  the  court  held,  that  the 
executor  of  a  copyholder,  for  a  long  term  of  years,  was  compellable 
to  be  admitted  and  to  pay  a  fine.  The  great  point  of  the  cafe  was, 
whether  a  fine  be<:ame  due  on  every  change  of  the  tenant^  or  on 
change  of  the  efiqte  only, 

[60.  a.  1         to   I-  l^b^Jh^ll  he  a  reafonahle  fine.     Two  years  and  an  half  [>fotC  404.] 
^       *      *  ^    ef  racked  rent  eidjudged  ui^reafoTusble ;    and  a  year  and  an   half  is 
fufficient.   T.  6,  V*t-  B.  R.     Crook  n.  8.     Dow  and  Golding,     Ttvo 
years  'oalue  of  racked  rent  adjudged  unreafonahle,     2.  He,  tjuho  ivould 
take  ad*vantage  of  a  forfeiture  for  non-payment  of  a  fine  uncertain^ 
eught  to  affeft  a  reafonahfe  fintf  and  pre fi:^  a  day  and  place  ivi/hin  the 
manor  for  payment  of  it,     Other*wife  non-payment  i\  not  a  forfeiture, 
3«  If  it  he  doubtful^  nulnther  the  fine  be  reafonable  or  not,  non-payment 
ii  net  a  forfeiture.     M,  (J.  Jac.  C.  B.  «.  J.  D,  D,    fVillowe^s  cafe. 
Vide  tamen,  for  if  in  truth  it  he  reafinabk*  non-payment  at  the  day 
prefixed  heu  been  held  a  forfeiture,    M.  1650.    Parker^s  cafe.-^Cufiom, 
that  copybeider  fiyall  pay  a  fine  of  fwo years  rent  or  under,  held  getd.- 
M*  to.  Jac.  B.  R.      2.  Mnlftr,  ».  23.      Allen  and  Abraham,     But 
M.  36,  37.  Eliz.  A,  B.  n,  148.  in  Green  andBury^  it  was  ruled 'void 

(G3)  /«■ 


Lib*  !•      Cap.  9^    Of  Tenant  by  Copip-    Sc<a.  75 — 78- 

/•r  th  utuertaimj.  Htl.  MSS^--See  the  firft  cafe  in  Cro^Cha.  1964 
the  fecond  in  13.  Co.  3.  the  third  in  %*  Bul^-  3?*  and  the  fourth, 
in  a.  Ro.  Abr.  265.  pi.  i.    NotCi  that  in  the  cafe  in  which  two 
yeart  rack  rent  was  deemed  an  onreafonable  fine,  the  admittance 
•  '  vr%$  on  ^n  abin^ion  and  not  on  a  difcentt  and  that  on  a  ^^cait  two 

years  viilue  is  generally  underftooQ  to  be  re^fonable.  See  Rep« 
temp.  Finch  464.  See  farther  on  the  miaatum  of  fines,  fit.  Co/tj' 
Ao(J,  in  Vin.  Abr.  X>  b.  Com.  Dig.  H.  4.  and  New  Abr.  I.  3, 
and  the  cafe  of  the  earl  of  Bath  uid  Abney  in  4.  Burr.  voL  |« 
page  2o6. 

[Note  4QS']         (2)  Vid.  hxc/0/.  jg.  a.     A.fwm^dtrs  to  thf  ufe  ofB*  cb^fy  th^ 

land  is  bound  fy  the  JurreHder^  ht  B.  ffatb  nothing  tn  ihi  land  tili 
admittance,  M.  8.  Car.  Q.  {I.  Burgoiv  and  Sfurling,  Bm  if  tim 
jfur rendered  difs^  his  beirfiallhe  admitted.  If  the  l^rd  accepts  rent  of 
B.  it  is  a  good  admittance^  M.  a4>  Car.  B.  R.  BcAer  and  Denbam^ 
^.furrenders  to  the  ufe  of  B*  'who  before  admittance  fwcrenders  to  the 
ufe  of  C^  an(i  C,  is  admittod.  Rnkd,  that  C,  takes  ffothi^gt  for  B. 
nvho  furrenders  bath  not  at(f  int^reft  to  furrender  till  admittance,  24. 
Eliz.  Aldsrman  Dixe^s  cafe.  M.  6.  Jac.  B.  R.  m.  ir.  6.  Wilfon  and 
IVoodbalU  But  yet  it  bath  been  ruled  good,  for  the  adi^ittance  ofC. 
^aU  be  implied  to  be  an  admittance  ofB,firft^  and  fy  there  Jhall  bek 
priority,  M.  24.  Car.  fi.  R.  Baker  and  Denbam,  P.  41.  Eliz.  C.£S. 
CoUhin  and  Colcbin.  Vid.  T.  15.  Jac.  B.  R.  z,  Popb,  5.  ftal. 
MSS.-^See  the  firft  cafe  in  Cro.  Cha.  273.  ^  ^83.  and  1.  Ro« 
Abr.  473.  &  joo.  the  fecond  in  Sty.  145.  the  fourth  cafe  in  Yelv, 
144.  the  fifth  in  Crd.  Eliz.  66;^.  and  |.  Ro.  Abr.  499.  pi.  i.  See 
further  as  to  the  fubje^  of  the  cafes  in  this  anootniion»Com.  Dig, 
Copyhold,  F.  II.  and  Vin.  Abr.  Copyhold,  U.  W.  Y.  and  Q;^b. 

[Note ^06. J         (3)  //  has  ofien  been  adjudged  accordingly  \  a^d  in  fuch  ca^  fur^ 

render  is  not  a  dif continuance,  but  there  may  oe  a  bar  by  cuflom  eitbep 
h  furrender  or  reco*vefy,  but  not  ivitbout  a^om,  M.  ^.  Car.  C.  B* 
Crock  tt.  \.  ?•  37.  Eliz.  Clan  and Tnrner,  r.  1651.B.  R.  Frankly^ 
and  Myn,    Hah  MS S.— See  the  cafe  of  M.  ^.  Cha.  in  Cro^  Cha,' 
42.    See  alfo  poll.  60.  b.  and  note  1,^2.  there. 

[Note  407.]  (1)^  See  ^.  Vcf.  603.  -the  cafe  of  Qztt  and  65nger>  in  wjiich  [^O*  bj 
three  judges  agabfl  Willes  chief  ju^ce  held,  that  where  copyholda 
are  intailable,  and  the  cu^om  has  not  pre{pnbed  any  mode  of  bar« 
ifing,  the  intail  may  be  barred  by  furrender.  But  Willes  chief  juf-. 
ticp  thought,  tba^  m  f^ch  a  pafe  recovery  was  the  proper  mode. 
Note  t)ie  three  ways  of  barring  infails  of  copyholds  mentioned  in 
this  cafe ;  namely,  recoycry,  furrendpr,  4nd  forfeiture  and  regrant. 

[Npte  408.  ]        (a)  Bht  trefp^fs  //>/  not  t^^tjifi  thf  lord  for  cnttipg  trees.    Hill. 

|0.  b.  |.  Rot.  3.  C^fiu  prlorii  of  Jntbony*  But  no^v  the  Urw  is 
^banged.    Hal.  MSsT      ^  /        ^   ^ 

^No^e  409.]        (s)  In  Cro.  Cha.  597.  ther^  is  a  pafe,  in  whicl}  it  wgs  pleaded,  [  6 1  •  a«  1 

that  the  cudcm  was  to  furrender  by  a  knife,  and  therefore  that  a 
furrender  by  the  'verge  was  void.  This  pullom  bejpg  a}|edged  be^ 
fpre^  the  council  of  the  marches  of  Wales,  tl^cy  proceeded  to 
try  it.  On  moving  (his  matter  in  the  king's  bench,  a  prohibi- 
tion was  granted,  ^caufe  the  cuflom  was  only  cruble  at  the  com- 
mon law ;  but  it  is  not  mentipnedi  w}^t  the  fourt  ^pught  of  the 
opera^on  of  thp  fujrrender, 

(xl  But 
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Lib.  !•    Of  Tenant  per  Ic  Verge,  Scft.  7?— Sj* 

(i)  Bat  a  patent  is  oeceiTarv  to  the  making  of  ftewards  of  the   [Note  410.] 
kingi's  manort.    See  furdier  title  Sttwards  9fCmBrts  in  Vin.  Abr. 
F.  and  CoBU  Dig.  CofyhoU^  R.  (• 


(i)  Bat  vide  Trio.  7.  Car.  B.  R.  Rot.  J73.  AJSn^Vi.  8.  {N«^  4^*] 
Cnok  «.  sy.  Burgmn  amJ  Sfwling.  j/,  fumnnen  tw  tit  petard  §iii 
rfcwnrt  t9  the  ufe  ^B.  «b  (•mditim,  amd  befire  the  mext  cwrtjurrtn* 
den  to  the  fie^ard to  the  ujk  rfQ,  imfee\  the  e$nditi9»  it  ferfgrmedt 
and  then  he  furrejaden  t^  the  tA  e/D,  in  fie  by  tht  hemd^  nftkcfiew^ 
Mrd\  and  Mt  the  wisrt  uurt  edl  are  frtfetit^  Ruled,  that  CJhau  han>e 
the  hmdt  fir  ty  the  firrtuder  the  iater^  it  houad,  hnt  the  ^ate  doth 
net  fafs  till  frejenhaeai,  tut  naudmedfidtf  in  A.  audfi  thejmrrender 
to  C.  is  goedt  9uheM  the  firntader  to  B.  it  an^eided  bj  perfirmemee  of 
the  condition  h^ore  the  co»K  Hal.  MSS./^->See  note  t,  in  be.  a. 
See  alfo  at  tt>  the  commencement  of  the  furrenderee's  eflate  Jef- 
fereys's  cafe  in  Will*,  vol.  i.  part  2.  page  13.  la  that  cafe  one 
having  furrendered  to  the  ufe  of  his  will  devtfed  a  Copyhold  to 
mifs  Jeffcreyt  in  fee ;  and  (he  being  attainted  of  felony  and  hanged 
before  admittance,  the  auedion  was,  whether  her  intereft  in  the 
copyhold  was  fnch  as  to  intitle  the  lord  by  forfeiture.  The  whole 
court  inclined  againft  the  lord,  bat  did  not  give  ^n  abfolute  opinion. 

[63*  <L  ]  (i)  Foixnerly  it  was  a  qneftion,  whether  wafle  permij/ivi  was  a  [Note  4I2«3- 
forfeiture  by  the  feneral  Islw  in  refpeA  to  copyhold  elbites,  and  ac- 
cording to  a  cale  in  Noy  ti /pedal  cuflom  is  neceHkry.  Noy  5 1  • 
But  the  principal  authorities  are  with  lord  Coke.  S^e  Ow.  17. 
I.  Ro.  Abr.  ^0$.  pi.  16.  and  the  cafe  of  Eaftcourt  and  \^^eekes  in 
I.  Lotw.  799.  I.  Freem.  516.  and  |.  Salk.  186.  In  this  lall  cafe 
the  caafet  of  fer|eitnre  were  making  a  leafe  without  licence  and 
want  of  repairs,  and  it  apoears  to  have  been  agreed  by  a{l,  that 
permi^'ue  wafte  was  a  forfe^are ;  and  the  great  point  \^as,  whether 
after  the  death  of  one  of  two  coparceners,  who  were  feifed  of  the 
osanor  4t  the  time  of  the  forfeiture,  it  was  not  too  late  to  enter  and 
take  advanttge  of  it.  Three  judges  held,  that  it  w^s  becaufe  ac- 
cording to  them  leafe  and  waile  do  not  operate  like  sdienations  by 
fine  recovery  or  feoffment  with  livery*  which  are  immediate  for- 
feitures and  extiaguiih  the  copyholder's  eftace  without  any  a£t  by 
the  lord,  bat  are  only  for  leitiires  at  the  ele^onof  the  lord  in  whofc 
time  they  happen,  and  unlefs  he  enters  the  copyholder's  eftate  con- 
tinues ;  and  they  thought,  that  the  right  of  eledion  was  not  in  iu 
nature  either  divifible  or  defcendible,  and  therefore  that  in  the  cafe 
of  coparceners  all  muft  join  in  the  election,  and  if  one  of  them  dies 
it  is  too  late  to  make  it.  But  Powcl  juilice  differed.  He  aifented 
to  the  diilindioD  between  forfeitures  operating  by  immediate  extin.. 
guilhinent  of  the  copyhold  and  forfeitures  at  the  lord's  election,  and 
agreed  that  wafte  permUfin/e  was  of  the  latter  kind ;  but  then  he 
thought,  that  the  leafe  for  years  without  /icence  was  as  much  an 
extingutihment  of  the  copyhold  as  aii  alienation  for  a  greater  eftate; 
and  he  Teemed  to  be  of  the  fame  opinion  as  to  walle  tfoluntary* 
No^  that  Powel  took  another  diftindion  between  wade  voluntaty 
and  waAe  permifflvi,  and  faid,  that  if  wafle  permijji*ue  is  repaired 
before  the  lord's  entry,  the  forfeiture  is  purged,  and  advantage  can- 
not be  taken  of  it.  Note  alfo,  that  in  the  fame  cafe  Treby  ch.  j, 
donbted,  whether  lord  Coke's  dodlrine,  that  if  there  be  two  co- 
parceners of  a  reveriiOn,  and  wade  is  committed,  and  one  of  them 
dies  leaving  a  daughter,  the  aunt  and  niece  fhall  join  in  wade,  is  law. 

(G4)  Sec 


Lib.  I.      Cap,  lo.       Of  Tenant  per  le  Verge.     Sefl:.  84^ 

See  ante  53.  b.  and  1.  I4ttt«r.  803*    This  obfervadon  of  Treb/ 
ought  to  have  been  mentioned  before. 

[Note  4>S*1  ^^)  ^°^  ^  coart*of  chancery  will  fometunes  relieve  s^nft  a 
forfeiture  for  wafte,  and  compel  the  lord  to  re-admi^  on  receiving 
fatisfaAion  for  the  injury  he  has  faflained.  Such  relief  is  particu- 
larly given»  where  the  wafte  is  committe4  through  ignorance,  or 
where  the  w^lle  is  merely  pem^vcn  and  there  has  not  been  an  ob-' 
fHnate  perfeverance  in  negleding  to  repair  after  notice,  i.  Cha, 
Caf.  95.  and  Free.  |n  Chanc.  568.  Another  infUnce^  in  which  re* 
lief  agaiuft  forfeiture  for  wafte  is  (aid  to  be  proper,  is  where  the 
lefT^e  of  a  copyholder  commits  wafte  without  his  diredion  or  privity. 
Toth.  Cha.  237*  But  in  this  latter  cafe  it  may  be  doubted^  who-* 
Cher  the  w^e  is  a  forfeiture.    Sec  Mo«  49* 
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(4.  3*1    '  ( I )  T  T  is  fearer pOiHble-  to  have  a  jaft  and  proper  idea  of  our  [Note  1.1 

X  ^w  ^f  tenures,  the  greater  part  of  which  is  founded  on  ^ 
principles  ftri^y  feudal,  without  the  aid  of  fome  previous  informa- 
tion concerning  the  origin  of  fends  in  general,  and  the  time  and 
manner  of  their  introdultiQn  into  this  country.  This  intereiling 
fnbjeft  fetmi  to  have  entirely  eicaped  the  attention  of  lord  Coke; 
for  though  he  writes  fo  learnedly  and  minutely  in  explaining  the 
nature  of  each  tenure,  and  its  fruits  and  incidents,  yet  there  is  not 
any  thing  like  an  hiftorical  illuftration  with  the  leaft  reference  to 
the  rencrtJ  dodlrine  of  fepds,  or  to  the  means  by  which  they  were 
eflaDliihed  in  England ;  a  filence  the  more  unaccountable,  becaufe 
the  fubjed  exerciled  the  pens  of  feveral  cotemporary  writers ;  and 
the  great  antiquary  of  our  Englifh  laws,  fir  Henry  Spelman,  had 
nAually  publidied  the  firft  part  of  his  Gloilary,  in  which  he  dif- 
conrfes  largely  ot  feuds,  near  two  years  before  the  firft  edition  of 
the  Commentary  on  Littleton.  To  fupply  the  deficiency  here  im^ 
puted  to  lord  Coke,  as  far  as  the  compafs  of  an  annotation  will 
allow,  it  ihall  be  attempted  to  ftate  (hortly  fome  of  the  principal 
opinions  which  occur  on  the  fubjefl,  and  to  refer  to  fome  of  the 
books  in  which  they  aie  refpedively  advanced  or  controverted. 

As  to  the  6x9t  inftitution  of  feuds,  fome  writers  deduce  them 
from  the  earlieft  ages  of  the  world,  and  fttpj)ofe,  that  the  idea  of 
giving  land  on  the  terms  of  doin?  military  fervice  for  it,  which  it 
snufl  \t  confefled  was  the  grand  principle  of  the  feudal  fyltem, 
snuft  have  been  common  to  the  moft  ancient  nations,  when  they 
emigrated  to  fprm  new  fettlements,  and  was  the  natural  refult  of 
fpch  a  fitugtion.'  See  Niell,  Djfjputat.  Feud,  cited  in  Voet  ad 
Pandedi.  lib,  38.'    Digref,  de  Feod.  i.  Gen.  47.    But  this  opinion 

has 


Lib.  2.      Cap.  I.  Of  Homage.  Sc6t.  85. 

has  been  generally  dlfappfoved  of  as  fanciful,  and  founded  on  a  [(^a,  ^ 
narrow  and  incomprehenfive  notion  offend^  and  depending  on  le-  ^  ^* 
femblanees  too  faint  and  remote  to  warrant  a  jnft  comparifcn.  Itter. 
de  Feud.  Imper*  c.  i .  C,  z.    Spelman.  Pofthum.  a.  j 

Others  think»  that  they  difcover  the  origin  of  feuds  in  the  inftitn- 
tion  of  fitaroM  and  client  by  Romulus  on  the  firft  founding  of  the 
Roman  date.  ZaJius  Epit.  Feud.  Sec.  cited  in  Itter.  de  Feud.  Im- 
per.  c  I.  f.  3.  But  the  flighted  examination  ibews  this  conne6Uon 
to  have  been  widely  different  from  that  between  lord  and  vaJaJ; 
the  latter  merely  ariiing  from  latrdf  and,  according^  to  the  ibid  and 
pure  notion  of  fifuds,  oeing  ever  accompanied  with  fervices  of  a 
miiitan  kind  and  alfo  with  a  jurlfdiSiim ;  which  circumfUnces  are 
quite  foreign  to  the  fonper*  and  feem  of  thenfelves  fp  eflentiaOy 
to  diftinguiih  the  two,  as  to  render  the  labour  of  feeking  for  other  I 

differences  wholly  unneceflary.     See  Bpdin,  deRepub.  Kb.  !•  c.  7* 
Crag.  Jos  Feud.  lib.  i.  Diegol  5.  et  Duck,  de  Uf*  Jar.  Civ.  c.  6. 

Others  again  have  /uggefledt  that  the  giraats  oif  forfeited  landi 
to  the  veteran  foldiers  of  Sylla,  Julius  C«(ar»  and  the  Triomvin 
in  the  latter  times  of  the  Roman  republick.  gave  rife  to  feuds.  But 
it  has  been  fenfibly  obferved  by  a  very  ingenious  writer,  that  foch 
lands  were  given,  not  00  the  condition  oifmun  but  as  rewards  for 
faft  military  fervices,  and  after  tlie  donation  of  them  were  of  the 
nature  of  other  Roman  ellates.  bullivan*s  Ledures  15 1.  \iet  alfo 
Clark.  Conned,  of  Roman  Saxon  and  Englifh  Coins  440. 

S(»ne  compare  the  coloni  et  gkb^  aafcripiitiu  of  which  there  is 
foch  frequent  mention  both  in  the  Thcodofian  code,  ai)d  in  that  of 
Juflinian,  with  feudatories.  But  nothing  can  be  more  ftrongly 
marked  than  the  diftinAion  between  the  two,  for  the  former  were 
adftrided  to  the  foil,  were  employed  in  cultivating  it,  aad  in  per- 
forming other  rural  fervices  for  the  owner,  and  in  more  approached 
nearer  to  Jlaves  than  to  free^men  fiUi$n  and  feuded-  temautu  See 
Itter.  Feud.  Imper.  cap.  1.  fe^  3.  5. 

One  civilian,  of  the  fird  charader  feems  to  deduce  fiefs  fron 
the  frocureiteret  fradierum%  the  empkyteuticariit  and  others  of  a 
ftmllar  defcription,  who  are  well  known  to  the  Roman  law.  Cujac 
Obierv.  lib.  8.  c.  14.  and  De  Feud.  lib.  i.  princip.  But  it  (hould 
be  recollected,  that  the  frocwrateres  fradierum  were  properly  only 
bailiffs  and  (ervants  to  the  owners  of  the  land,  and  chat  the  emr 
fhyteutuarii  were  merely  occupiers  of  land  under  contnufls  of 
hiring ;  and  therefore  one  may  differ  from  the  great  author  of  this 
opinion,  without  forgetting  the  refpefl  juflly  due  to  (6  hi^  an  aa- 
thoritv.  In  truth,  the  poffeffions  of  tint  former  do  not  appear  to 
have  been  like  emy  fief,  and  thofe  of  the  /otter  at  the  utmoft.only 
come  near  to  a  refemblance  of  fiefs  of  the  pritdiol  and  improftr 
kind,  fuch  as  our /oeage  tenure,  and  ether  deviations  from  the  otir 

final  feudal  effabliihments.  Confequently  it  is  not  in  the  leaft  pio- 
able,  that  pure  and  genuine  fiefs,  which  were  the  price  oHmtitafy 
fervice  only,  and  gave  rife  to  the  great  fyftem  of  tenures*  (hould 
be  the  ofispring  of  fuch  parents.-^  The  fame  obfervation  may  be 
applied  to  the  pradiafiifiiuiiarUh  which  fiMne  writers  cite  from  the 
books  of  the  Roman  law  as  inilances  of  fiefs,  but  which  were,  as  I 
apprehend,  only  a  fpedes  of  the  ev^bfyttufit,  or  land  let  to  hire. 
See  Itter.  de  Feud.  Imp«  Cap.  1.  fed.  %•  5.  Heineoc  Syniagm* 
Antiq.  Rom.  lib#  3*  tit.  5.  f.  13.  and  the  wardjiipewdioria  in  the 
Lexicons  of  the  Roman  Law. 
As  to  ikc/oldaru,  who  were  the  companions  and  followers  of  th^ 
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prioees  and  dueftains  amongft  the  undiHt  Gaidst  and  are  by  (bme 
wriKcrs  confidtred  as  feudal  vai&ls,  their  attachment  was  inde* 
pendant  of  land;  and  this  of  itietf  is  fnfficient  to  fhew,  that  the 
coneftion  was  not  the  fame  as  that  which  is  the  refult  of  tenare* 
However,  it  mav  be  proper  to  obferve,  that  a  like  fort  of  union 
between  the  pnnees  of  the  ancient  Germans  and  their  comiter  is 
agreed  by  thofe  who  refer  the  origin  of  fiefs  to  a  mach  later 
period,  to  hare  been  one  of  the  many  caufes  which  accelerated  tho 
pimeis  of  fiefs,    Itter.  de  Feud.  Im^r.  cap.  \,  fedl.  4,  5. 

Another  opinion  as  to  the  beginning  ot&tfs  is.  that  the  ufe  of 
them  mav  be  dai^d  from  the  time  of  the  emperor  Alexander  Se- 
yerat,  who  aboat  the  middle  of  the  third  century  granted  out  large 
diftri^  tfiJcen  fitMn  the  enemy  on  the  frontiers  of  the  Roman  em- 
pire to  the  dates  Uofiiassei  ana  others  of  his  oi&cers  and  foldiers» 
under  the  conditions  of  military  fervice.  and  on  thofe  terms  de- 
^ared  the  land  traafiniffible  to  heirs.  Seld.  Tit.  of  Hon.  zd  ed. 
c  I.  f«  23.  p.  332.  Duck,  de  Uf.  Jur.  Civ.  lib,  i.  c.  6.  Itter.  de 
Feud.  lo^r.  c.  1.  £  3,  and  Clarke's  Conned.  Rom.  Sax.  and  Engl. 
CoinSf  440.  Thefe  grants  and  fi)me  few  others  of  a  like  kind* 
which  are  attribated  to  foccc^dlng  Roman  emperors,  give  the  fem« 
blance  of  probability  to  the  conjedure  of  thofe.  who  confider  the 
feudal  eftabliihinents  isi  common  in  the  fubfequent  times,  as  mere 
imications  of  thefe  examples  4n4  extenfions  pf  the  fame  policy  ; 
and  it  muft  be  owned,  that  they  at  le^ft  feem  to  juftify  Mr.  Selden 
in  obiervin?.  that^^iv  ufe  of  fiefs  n^y  ver^  prqperly  be  referred  to 
Che  time  of  Alexander  Severos. 

Bst  that  opinion,  which  feems  to  have  the  moft  probability  and 
is  adopted  by  the  generality  of  the  befb  writers,  particularly  tbofe 
of  the  preient  timesi  attributes  the  origin  of  the  feudal  eftablifh- 
aieaa  principally  to  the  northern  nations,  whicb  in  the  fourth  and 
fifth  ceiRiiries  over-ran  the  weHem  part  of  the  Roman  empire,  and 
at  length  out  of  its  ruins  formed  the  principal  of  the  various  dates  . 
and  governments,  into  which  we  now  fee  Europe  divided,  Many 
reaibns  might  be  adduced  in  favour  of  this  opinion,  and  to  evince 
that  purfmng  0ie  hiilory  of  thefe  nations  from  their  firft  fuccefsful 
irruptions  into  the  Roman  empire  is  the  only  true  way  of  exploring 
thefource  of  the  feudal  infUtutions;  but  this  is  not  the  place  for  a 
minute  difcuifion  of  a  fubjedt  fo  extenfive  and  difficult. 

^  [See  this  nete  iontinued  at  the  eommencement  of  Mr*  Butler* t 
netes,  teginning  l^}.  a.] 

P4*  b.  ]  ( 1 )  Nota«  in  ancient  times  hy  hommes  or  men,  homagers,  nuhom  tve  [  Note  2.] 
now  call  freeholders,  fwere  intended;  as  in>  grants  that  be  and  his  men 
fifidd  he  free  from  toll,  14.  H.  6.  12.  iz.jfjl  35.  33.  E,  3.  88. 
|i.  £.  3.  Barr^  261.  Hal.  MSS.— In  the  famous  controverfy. 
which  began  between  Dr.  Brady  and  others  fome  few  years  before 
the  Revolution  about  the  origin  of  the  Ifoufe  of  Commons,  one 
point  in  difpnte  was  the  fenle  of  the  words  homines  and  lihere  te* 
mntes  as  tt^  in  writs  of  fumpions  to  parliame(]t  before  the  reign 
of  Henry  the  third  and  in  other  ancient  records;  the  dodlor  endea- 
yoaring  to  confine  the  word  to  the  king's  tenants  in  capite,  and  his 
competitors  on  the  other  hand  being  as  ftrennoifs  to  comprehend  with<^ 
in  the  defcription  of  homines  any  free  liibje^  of  the  king,  and  within 
that  of  liheri  tenentes  all  freeholders  in  general,  whether  they  held 
immediately  of  the  king  or  not.  See  voc  Liheri  homines  in  the  GloiH 
iu  the  end-  of  Sr^,  Jnt/od.  to  Englifh  Hift.  Tyrr.  fiiblioth.  Politic. 
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500.  308.  522.  326«  352.  369.  537.  and  lord  Lyttelt.  Hen.  i. 
8vo  cd.  vol.  3.  p.  337.  However,  Mr.  Tyrrcl  allows  the  word 
btmines  to  be  eauivocal,  and  to  vary  in  the  fenie  according  to  the 
occaiion  on  which  it  is  oied. 

[Note  3.  ]  (0  According  to  this  pofitlon,  of  which  Uie  tmth  is  undeniable*    f  b^i 

all  the  lands  in  England,  except  thofe  in  the  king's  hands,  are 
feudal.  This  universality  of  tenures,  if  not  quite  peculiar  to  Eng- 
land, certainly  doth  not  prevail  in  Several  countries  on  the  continent 
of  Europe,  where  the  feudal  fyftem  has  been  eftabH(hed»  and  it 
ieems,  tnat  there  are  fome  few  portions  of  allodial  land  in  the 
northern  part  of  our  own  lAand.  In  France  they  fttll  have  their 
Jranc-aUuj  which  is  the  name  by  which  aUotHal  land  is  dt(Hngui(hed« 
as  well  as  tYitirJiefs ;  and  in  fome  provinces,  fuch  as  Provence  Lan* 
guedoc  and  others,  which  not  having  any  cQiaumg  or  fyftem  of  cuf' 
tomary  law,  adopt  the  *writt$tt  or  Roman  law,  the  country  is  (b  far 
from  being  whoUy  feudal,  that  all  inheritances  are  prefumed  to  be 
^uite  free  from  feudal  dependance  till  the  contrary  is  proved*  and 
therefore  are  called /ivnir-ai!ra^«/  titre^  that  is  free  without  the 
pofTeflbrs  being  obliged  topiove  them  ^*  Inftit.  Droit  Franc,  par 
Argou,  I.  2.  c.  3.  Uectf.  Now.  par  Denifart,  tit.  Frmn^aku  and 
Droit'icrit.  Even  in  Normandy*  from  which  country  our  ancef* 
tors  borrowed  at  lead  fome  pans  of  our  law  of  tenures,  and  where 
the  feudal  policy  with  its  utmoft  rigors  is  fuppofsd  to  have  been 
fo  early  and  fo  completely  iatroduced,  a  remnant  oi  allodial  land 
is  (lill  to  be  found,  and  their  reformed  costumier  exprefsly  divides 
their  eftates  vMO  franc  alen  and  tenures^  L'ttlet.  par  Houard,  v.  i. 
p.  196.  and  Cout.  Reform.  Norman,  par  Berrault,  Art.  162.  The 
German  and  Dutch  lawyers  make  the  like  dillinflion  with  ttfycBt 
to  lands  in  their  countries ;  and  they  mud  almoft  neceflarily  have,  a 
CQnfiderable  proportion  of  allodial  land,  as  the  rote  of  their  courts  . 
of  juflice  is  to  prefume  in  ^vour  of  it,  whenever  the  quality  of  the 
land  appears  doubtful.  Heinecc.  Elem.  Jar.  Germ.  lib.  2.  tit.  i. 
f.  35.  Dar.  Inft.  Jur.  Priv.  German,  feft.  705,  706.  and  Voet  ad 
Panded.  lib.  38.  Digref.  de  Feud.  fed.  4.  As  to  Scotland,  lord 
Stair  expreffes  himfelf  rather  ambiguoufly  on  the  fubje^i ;  for  he 
fays  that  there  remains  little  of  alliiJial  land  in  Scotland,  but  in  a 
few  lines  after  obfcrves,  that  the  glebes  of  the  clergy,  which  feem 
to  come  nearef!  to  allodials,  are  more  properly  mortifi§dt  or,  as  we 
ihould  call  them,  mortmain  fees.  Sta.  Inft.  b,  4.  t.  a»  f,  4.  Hpwever, 
other  refpeftable  authors  rank  the  manfes  and  glebes  of  the  Scotch 
clergry  amongil  things  allodial ;  and  writs  as  if  they  thought,  that 
the  l^w  of  fiefi  had  not  yet  pervaded  the  Orkneys.  £r(k.  Princ, 
Law  Scot.  126.     EfH  Brit.  Antiq.  19. 

[Note  4.]  (3)  Vid.  as  to  the  homage  ly  the  king  of  England  to  ihe  king  of 

France  for  the  dutchy  of  jlquitainy  l^c,  it  *wae  doidted,  ^whether  the 
homage  oi^ht  to  be  liege  ;  out  at  length  it  ivas  rejohvodt  that  itjbotdd 
he  liege ;  and  for  that  purpcfe  ivrits  patent  nvere  made  hj  thf  king  of 
England,  fettling  it  in  this  way,  viz.  that  the  king  of  England  dnMe  of 
Guyen  Jhould  hid  his  hands  hefween  the  hands  of  the  king  of  Frpse'e^ 
and  he  ^who  Jhculd fpeak  for  the  king  of  France  fi)ould  addrejfs  his  *w^df 
to  the  king  of  England  duke  of  Guyen,  emd  flfould  fay  thus,  Do  yon  re« 
main  a  liege  man  of  the  king  of  France,  my  lord  who  is  titTe^  as 
dake  of  Guyen  and  peer  of  France,  and  proroife  to  bear  him  faitji 
and  loyalty?  fay  yesj  asid  that  thefaid  king  duke  aad  bk fiicoejiire 
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dukes  rfQuytn  jhmdd  fay  yes ;  tmd  that  then  the  king  of  France /heuU 
reeei^fe  the  fat  J  king  ^f  England  and  duke  to  thefaid  homage  and  faith 
and  nmth  a  kifsfa*ving  hit  right  and  the  oiher^s,     i .  Pars  Pat.  5.  £. 
3.  m.  ip^-^For  the  homage  done  to  the  pope  by  king  John^fu  M.  Paris 
237.    Hal.  MSS.--*For  a  full  accoant  of  the  circomf^nces  which 
atteDded  Edward's  homage  for  Guienne,  &c.  fee  i .  Tind.  Rap.  fbl. 
ed.  41 2.    See  alfo  FroilT.  1. 1.  c.  25.  and  4.  Rym.  Feed.  383.  to  390. 
there  cited,  and  Da  Frefn.  Glof.  vqq,  Homagiwn,    Mr.  Tindal  in  a 
note  on  Raptn  obferves,  that  liege  or  full  homage  is  done  with  head 
bare  and  iword  ungirt,  as  if  that  was  the  thing  which  chiefly  dif* 
tingoiflied  homage  ligenm  from  homage  non  ligenm.    fiat  ia  troth 
thnformaHty  was  incident  to  hoth,  and  the  dittcrence  between  the 
two  WAS  of  a  more  efintial  kind»  and  PhUip  de  Valois  of  France 
and  our  Eward  the  Third  knew  this,  or  probibly  there  would  not 
have  been  fo  much  difficulty  in  adjafting  the  ceremony  between 
them.    Homage  iigeum  was  without  any  faving  or  exception  of  the 
faith  due  to  lung  or  other  lords;  but  homage  non  Iigeum  had  fach 
an  exception.    The  former  properly  came  from  the  fuhje^  to  the  / 
Jovereigni  the  latter  from  one  fubje£t  to  anether.    The  former  ge- 
nerally and  in  Ihi^efs  included  allegiance  as  a  fubjedly  and  could 
not  be  renounced  ;•  though  fomctimes,  when  done  by  one  who  was 
himfelf  a  fbvereign  prince  as  a  mark  of  feudal  dependance  in  re- 
fpe£l  not  of  his  <whoU  dominions,  but  only  of  a  part  of  them,  it 
was  not  nnderftood  with  fo  much  latitude ;  but  the  latter  never 
imported  any  thing  more  than  a  connexion  in  the  way  of  tenure, 
which  the  i^^^^r  might  at  any  tiq;ie  free  himfelf  from  by  re* 
nouncing  the  land  he  was  invefted  with.     See  Du  Frefn.  GlofT. 
▼oc.  Hominium  et  Ligens,  and  Spelman.  Gloff.  voc.  Homagium  et 
Ligantia. 

•?•  b.l  (4)  Infant  cafts  efjoin  of  being  in  the  king* s  fervice  for  another,  [Note  5.  ] 
■*  21.  E.  3.  33.  Hejbidl  dofralty.  24.  £.  3.  63,  64.  Hal.  MSS.— 
In  cafting  an  eilbin  de  fer*oitio  regis,  the  elToinor,  that  is,  he  who 
cafts  the  eflbin  for  the  abfent  perfon,  muft  fwear  to  the  truth  of  the 
eflbin ;  which  explains  the  objeii  of  the  cafe  cited  by  lord  Hale. 
See  2.  Inft.  314.  See  further  as  to  the  fwearing  of  an  infant, 
poft.  158.  a. 

'&•  a.  J  (1)  Arguments  from  inconvenience  certainly  defenrc  the  greateft  [Note  6.  ] 
attention,  and  where  the  weight  of  other  reafoning  is  nearly  on  an 
eqaipoife  ought  to  turn  the  fcale.  But  if  tne  rule  of  law  is  clear 
and  explicit,  it  is  in  vain  to  infill  upon  inconveniences ;  nor  can  it 
be  true  that  nothing  which  is  inconvenient  is  lawful,  for  that  fup- 
pofes  in  thofe  who  make  laws  a  perfedion  which  the  moft  exalted 
human  wifdom  is  incapable  of  attaining,  and  would  be  an  invincible 
argument  againft  ever  changing  the  law. 

(3)  Lord  Coke's  tranilation  of  the  word  gents  is  erroneous;  for  [Note  7.  ] 
as  ror.  Madox  judly  remarks,  though  the  Roman  word  gens  fignifxes 
ibmetimes  a  nationy  and  fometiflies  a  family f  and  gents  is  Romsmich 
or  bafiard  Roman,  and  derived  from  gens,  yet  like  many  other  Rot 
mamck  words  it  ac<|utred  a  new  import,  and  according  to  ^hat  de« 
notes  men  or  per/ins.  See  Mad.  Bar.  Angl.  167.  and  t^fu  £xcheq. 
iaPref.  p.  13. 

^*  b.  ]      (i)  This  exprefs  faving  of  the  faith  due  to  the  king  was  formerly  [Note  8,  J 
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pf  confequeaccy  bdng  calculated  to  prevent  that  ebtire  dependence 
of  the  tenant  on  his  jjnmediate  lord,  the  idea  of  which  in  times 
when  the  feudal  ixifUtations  were  in  tlieir.full  vigour,  operated  very 
ilrongly.  and  tended  to  deprefs  the  authority  of  the  Sovereign.  See 
a  fenfible  note  on  this  fubjeA  in  Litt.  par  Hoaaid»  v.  i.  p.  1 14.  and 
121.  In  another  place  lord  Coke  cites  an  ioltaiice  of  an  informa-' 
tion  on  the  part  of  the  crown  againft  a  bilhop«  fin*  receiving  ho- 
mage from  Jus  tenants  without  any  favine  of  the  faith  doe  to  the 
king ;  but  it  doih  not  appear  by  the  extraS  which  lord  Coke  gives 
of  the  record,  how  this  contempt  of  the  royal  authority  was  pn- 
niHied.    See  ante  65.  a* 

[Note  9.]  (2)  Vid.  F.  N.  B.  257.   H^^andaloiu  J»th  fldty  htjwi  ttft  hmf- 

^ig  tfiffui*  Nota»  hefort  ifue  tbt  mo9wryfor  hmmigifiMdl  U  tn  the 
bif/bMtd  and  'wi/t,  and  not  only  em  tbt  HJtift.  ap,  E,  y  15.  Bnt 
after  ij/ki  the  emvwry  fvr  hemage  JhaU  be  on  the  hn/hmd*  BtU  tM 
the  lord  have  notice  ef  the  hawing  iffue^  he  may  avow  nfen  heth» 
7.  E.  4.  27.  The  hu^and eniy /hall  do  the  homage^  quia,  fi  dominos 
adiret  prxliumy  vir  confecuturus  diet  eum,  nonmuliertf  13.  £•  t. 
Jifowry  234.    Hal.  MSS. 

[Note  10.]         (1)  Lord  Coke  in  another  place,  where  he  explains  for  what  [  6  J.  ^ 
purpofes  a  parfon  hath  a  fee  and  for  what  an  eftate  for  life  only, 
lays,  that  he  nuy  receive  homage,  aild  cites  Bro.  Abr.  temps  £.  ■• 
Encumbent  19.    But  the  bo<dc  referred  to  agrees  with  the  dodlrine 
here. 


[Note  II.  ]  (2}  This  feems  to  be  the  fame  as  U  now  called  17*  £.  2.  ft.  a. 
and  is  printed  in  our  ilatute  books  by  tlie  title  of  Moitni  faaendi 
homagium  ad fidelitatem.  But  mr.  Madox  with  reafon  obferves,  that 
it  is  not  a  itatute,  but  only  a  precedent  of  the  ferm  of  doing  ho- 
mage. Mad.  Bar.  Angl.  271.  A  like  remark  is  made  by  mr. 
Barrington.     See  Obiervat.  on  Ant«  Stat*  ad  ed.  p.  1^59. 

[Note  12.]  .  ( I )  See  pod.  100.  b.-^^The  (latute  of  1 2.  Gha.  1*  c.  24.  which  •[  67* 
was  made  to  free  the  fubjedt  from  the  burthen  of  inighte /eevice, 
and  the  oppreffive  confequences  of  tenures  in  cafitet  amongft  other 
proviiions  wholly  difcharges  all  tenures  from  tne  incident  of  ho- 
mage ;  .not  becasfe  homage  ttfelf  waa  any  grievance,  but  beeanfe, 
thottgh  not  wholly,  yet  it  was  more  properly  an  incident  to  knight's 
fervice,  which  the  Aatuce  aboliihe^  But  whif/t  homage  continued. 
It  was  far  from  being  a  mere  ceremony,  for  the  performance  of  it. 
where  it  was  di»e,  materially  concerned  both  lord  and  tenant  in 

Eoint  of  inter^  and  advantage*  To  the  lord  it  was  of  confiequence, 
ecaofe  till  he  had  received  homage  from  the  heir  he  was  not  in- 
titled  to  the  wardHiip  of  bim  and  of  his  land ;  qnlefs  the  lord  had 
the  feigniory  for  life  or  years  only,  in  which  cafe  he  conld  not 
take  homage,  and  therefore  was  allowed  wardfbip  without.  Do- 
minus  (as  Magna  Charta  earprefles  it)  non  haieat  evfiodiam  ^m  net 
terree/ua,  emteqnam  homaginm  eeperit ;  which  yrords  it  is  fiud  im- 
port, not  that  the  lord  could  not  have  the  wardfiiip  of  the  heir  an<« 
lefs  he  had  adoally  received  homage  from  the  aaceflor,  but  only 
that  he  could  not  have  it  till  it  was  received  Oom  the  heir.  See 
9.  H.  3.  cap,  J.  and  a.  Inft.  10.  To  the  tenant  the  homage  wais 
Icarce  of  lefs  importance ;   for  anciently  e*vefy  kind  of  homage 

wJMn.receivedy  but  not  before,  bound  the  lord  to  acq[uktal  or  war* 

ranty. 
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tanty,  that  is»  both  to  keep  the  tenant  free  from  diftrefs  entry  or 
other  moleftation  for  fervices  due  to  the  lords  paramount,  and  to 
defend  his  title  to  the  land  againft  all  others ;  though  in  fubfeqaenc 
times  this  implication  of  acquittal  and  warranty  became  peculiar  to 
homage  ounceftnL   See  pofl.  fol.  icfo.  a.  loi.  a.   2.  Inft*  1 1.    Such 
being  the  effeA  of  homage^  it  was  neceifary  to  provide  the  means 
of  compelling  the  tenant  to  /§  and  the  lord  to  rtceive  it ;  and  ac* 
cordingly  our  law  gave  the  remedy  by  diflrefs  for  the  fortmr  par- 
pofe^  and  the  writ  ie  capienJo  bwnagio  for  the  latter.     Poft.  105.  a. 
2.  lal^.  1 1.    However,  when  it  was  fettled,  that  imfliti  acquittal 
and  warranty  were  only  incident  to  homage  aunceftrel,  the  writ  Vf 
cafienA  bemagio  fell  into  difufe ;  fbi*  it  did  not  lie  in  the  cafe  of 
other  homage,  the  rcafon  of  the  law,  which  gave  it  to  the  tenant 
that  he  might  intitle  himfelf  to  acquittal  and  warranty,  having 
eeafed  with  refped  to  that,  and  homage  aunceftrtl  being  very  rare, 
if  not  entirely  worn  out,  in  the  time  ot  lord  Coke.    See  2.  Inft.  11. 
—See  further  on  the  effedl  of  homage  in  Ltttlet.  parHouard,  v.  1. 
p.  519.     Mad.  Baron.  Angl.  269.  and  Sulliv.  Le^  128.  particu- 
larly the  latter  book.     See  alfo  as  to  homage  in  general,  Spelm. 
GIoC  voc.  Hominittm,  and  Du  Frefn.  GlofH  voc.  Hominium  et  Fa/» 
Jakuicunh  and  poll.  6S.  b. 


[63.  a.] 


(2)  Tenant  at  will  (hoald  be  added  to  the  exception.  See  poft.  [Note  13.] 
93.  Alfb  according  to  5.  H.  5.  12.  and  to.  H.  6.  13.  tenant  for 
years  is  not  compellable  to  do  fealty ;  but  Littleton,  Se^.  I'32.  is 
exprefsly  with  lord  Coke.  See  too  the  other  authorities  cited  in 
the  margin,  and  an  obfervation  on  the  xo.  H.  6.  13.  in  Kitch. 
on  Courts,  ed.  1592.  fol.  132.  a. 

(1)  In  fome  conntrics  on  the  continent  of  Europe  homage  and  [Note  14.} 
fealty  are  blended  together  {f:i  as  to  form  ttn$  engagement,  being 

ic^  iAttrt  that  one  cannot  be  without  the  other ;  and  thercfi>re  fb- 
reign  jorifis  frequently  Conitder  them  as  fynonymous.  Bat  lord 
Coke,  notwithllanding  his  faying  that  fealty  is  a  pwn  of  homage, 
apparently  doth  m>t'mean  to  confound  them  \  for  in  our  law,  whllfl 
t9tb  continued,'  they  were  iti  fome  refpec"^  diflindt ;  and  chough 
Tealty  was  an  inciaent  to  homaee  and  ought  always  to  have  ac- 
cqmpamed  it,  yet  fealty,  as  lord  Coke  him^If  tells  ns,  might  be 
by  itfelf,  being  fohtetimes  done  where  homage  was  not  due  and 
would  have  been  improper;  and  in  the  two  next  Sedlions  Littleton 
ilrongly  marks  the  difference  between  the  two.  In  fhort,  by  our 
law  homage  was  infeparable  from  fealty,  but  fealty  was  not  fo 
from  homage.  See  ante  67.  b.  poft.  1 90.  b.  151.8.  and  Wright's 
Ten*  55.  note  (0)  and  Da  Frefn.  GlofT.  voc  Hominium  et  /*/- 
dtUtasm 

(2)  This  is  not  ftriAly  accurate;  for  the  words  Bt  Mp  me  God  [Note  15.  ] 
and  tbe/aintit  which  conftitute  the  oath,  and  are  therefore  of  the 

effence  of  fealty,  were  not  comprehended  in  the  form  of  homage* 
nor  were  the  words  I  aviU  UpwfuUy  do  to  you  the  cuftoms  and  fervices 
n»bicb  I  ought  to  do  to  you  at  the  terms  afftgned.  Another  ditf*erence 
between  die  tiiro  in  point  of  expreffion  was,  that  the  perfon  doing 
fealty  did  not  fay,  I  become  your  man  ^  ^mndio  {o  (igntficant  of  the 
luture  of  the  engagement  by  homage.  Alfo  in  fealty  there  is  not 
any  exception  of  faith  to  the  king  or  other  lords,  which  fceming  to 
be  intended  as  a  qualification  of  the  peculiar  words  of  homage,  / 

oecomi 
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iecameypur  man,  might  perhaps  on  that  account  be  thought  unne- 
ceflary  in  fealty. 

[Note  16.]  (3)  See  ante  65.  a.  and  note  i.  in  66, b.  and  pofl.  n.  i.  in 69.  b. 
—In  note  i .  of  66*  b.  it  is  obfervcd,  that  it  doth  not  appear  by 
the  extradl  from  the  record  of  the  biiliop  of  Exeter's  cafe,  what 
puniihment  was  infiifted  on  the  bliliop  for  receiving  homage  with- 
out the  exception  of  faith  to  the  king.  But  this  was  a  miftakc,  for 
the  extract  mentions  the  fuit  to  have  been  for  io,booL  and  fo 
dr.  Sullivan  flates  it  to  have  been;  though  in  his  book  no  autho- 
rity is  vouched.  See  SuUiv.  Led.  129.  It  is  obfervable,  that  there 
is  a  want  of  reference  to  authorities  through  the  whole  of  the  fame 
ingenious  book ;  a  deficiency  very  much  to  be  lamented,  as  it  ren- 
ders that  work,  which  is  particularly  valuable  for  the  copioufnefs  o( 
the  author's  hiftorical  deaudions  in  refpedl  to  Bicb,  much  Icfs  ufcful 
than  it  would  otherwife  be. 

[Note  17.]  (5)  Vid,/ealtj  dwt  hy  attorwy.  Patriclus  de  Graham  miles 
regis  Scotiae  facramentum  fidelitatis  fecit  regi  An^liae  in  liomind 
jpftus  regis  Scotiae  pro  omnibus  terns  de  Penreth  Tmdal  et  Sourby. 
Pkrl.  £.  1. 137.  Hal.  MSS. — Thisamongd  us  is  a  fm^olar  inftance 
of  fealty  by  attorney,  and  certainly  by  our  law  was  an  irregularity  ; 
for  even  in  Bradon's  time,  homage  coald  not  be  done  by  attorney, 
and  much  lefs  could  an  oath  be  taken  in  that  way.  Stc/upra, 
However,  in  fome  countries  they  are  ndt  fo  Arid,  particularly  in 
Prance,  where  both  homage  and  fealty  may  be  done  by  proxy* 
if  the  lord  gives  his  confent.  and  by  the  cuftom  of  fome  of  tne 
French  provinces  without^  See  tit.  Foy  et  Homagi,  in  Deni(l  Noa- 
vel.  Decif. 

[Note  18.]  (i)  The  form  of  the  tlJ  oath  of  allej^nce  may  be  feen  in  the  [68*  \ 
books  cited  in  the  margin  i  but  it  has  been  changed  by  feveral  Aa- 
tutes  made  fince  the  Revolution,  and  the|j*  indulge  quakers  with 
iigning  a  declaration  of  fidelity  inftead  of  taking  the  oath.  Sec 
Burn's  Juftice  tit.  Oathst  and  Com.  Dig.  tit.  Alugiana,  In  lord 
^  Hale's  Hiflory  of  the  Fleas  of  the  Crown,  there  is  a  very  learned 

difleitition  on  the  old  oath  of  allegiance,  in  which  his  lordfiiip  ex- 
plains how  it  difers  from  the  oath  of  fealty  to  the  king  by  reafon 
of  tenure.  He  aUb  difcourfes  largely  on  the  fubjed  of  htomage,  i,tA 
points  out  the  feveral  diftindiions  between  bomagitem  fanplext  he-* 
magium  ligeum,  and  bomagium  mixtum.  See  i.  Hal.  Hid.  P.  C.  6i. 
to  7^.  This  curious  part  of  lord  Hale's  works  did  not  occur,  till 
it  was  too  late  to  give  the  benefit  of  it  to  the  notes  in  the  Chapter 
of  Homage. 

[Note  19.  ]  (4)  Mr.  Lambard,  who  publllhed  the  firfl  edition 'of  the  Anglo- 
Saxon  Laws^  informs  his  reader,  that  thofe  called  Edward  the 
ConfefTor's,  were  printed  from  two  manufcripts,  and  that  one  of 
them  was  very  ancient,  but  the  other  not  fo  old ;  and  it  appears, 
that  this  Urange  tale,  about  king  Arthur's  confalidating  the  whole 
ifland  of  Britain  into  one  kingdom,  was  not  in  the  more  ancient 
manufpript.  See  Lamb.  Archaionom.  1 24.  a.  A»  learned  writer 
on  Britlih  antiquities,  who  appears  to  have  taken  great  paii>6  to 
point  out  the  real  tranfadions  of  Arthur,  though  a  warm  advocate 
for  great  part  of  his  hiilory,  doth  not  profefs  to  vouch  for  this  tradi- 
tion concerning  him.  See  Whitak.  Mancheft.  4to  cd.  v.  i.  p.  31. 

is)  The 
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(^)  The  law  with  refpeft  to  fealty  continne^  the  fame  as  when  [Note  29.3 
lord  Coke  wrote;  for  it  is  not  varied  as  I  apprehend  by  the  lU 
Ch.  2.  c  24.  or  any  other  ftatnte  made  fince  his  time.  But  it  is  no 
longer  the  pradice  to  exad  the  performance  of  fealty.  In  the  tafe 
of  copyhold  ersj  it  is  become  a  thing  df  tourCt  on  admitting  them  to 
enter  a  refpite  of  fealty ;  but  with  refpeft  to  fuch  as  hold  by  bthef 
tenures,  it  is  never  thought  of.  However,  it  may  not  be  amifs  to 
remember^  that  the  title  to  fealty  ftili  remains;  that  it  is  due- from 
all  tenants  except  tenants  by  frankalmoigne  and  fuch  as  hold  at 
will  or  by  fufferance,  and  if  required  muli  be  itratcii  on  «*t;rry 
change  of  the  lord,  it  difFering  in  this  reiped  from  homage,  which 
except  in  fpecial  cafes  is  only  due  once ;  that  the  receiving  of  it  is 
at  leaft  attended  with  the  advantage  of  prefer ving  the  memorv  of 
tenures,  which  though  perhaps  fufficiently  done  in  the  cafe  oftofyboUs 
by  the  admittances  and  by  the  payment  of  fines  and  quit- rents  and 
continual  render  of  other  fervices,  may  be  very  neceflary  in  cafet 
where  fealty  is  the  only  fervice  due;  and  laftlv,  that  the  law  for 
compelling  the  performance  of  fealty  has  provided  the  remedy  by 
diftrefs,  which  14  an  infeparable  incident  to  all  fervices  due  by  /#• 
nun,  and  in  the  cafe  of  fealty,  cannot,  as  it  is  fal(i|  ht  ixajji^vt. 
See  ante  68.  a.  and  poft.  103.  d.  104.  a.  b.  ie2.  b.  and  £itch  ed. 
1592.  fo.  70.  b.  and  131.  b.  2.  InH.  107.  and  4.  Co.  8.  b.-— See 
further  as  to  fealty,  SulliV.  Le6t.  68.  where  the  oath  of  fealty  is 
learnedly  commented  upon,  and  the  words  Jidilitai  ti  facramentum  ^ 
in  the  Glofil  by  Spelman  and  Du  Frefne. 

(7)  In  a  former  place,  a  doubt  is  eXprefled  air  to  the  book  by  [Note  2 It] 
Ockam  to  which  lord  Coke  fo  frequently  refers.  See  ante  58.  note 
2.  But  on  looking  into  the  Dialogue  of  the  Exchequer  I  fand  the 
pafiage  here  attributed  to  Ockam  'Vtrbatim  in  the  chapter  quidfi 
JcMtagitrm,  which  lord  Coke  himfelf  cites  a  little  above  in  this  page ; 
from  which  it  feems  very  plain,  that  by  Ockam's  book  lord  Coke 
means  that  Dialogue.  Mr.  Madox,  who  firft  publilhed  the  Dia- 
logue of  the  Exchequer,  thinks,  that  it  wa.^  written  or  finiflied  fooit 
after  the  24th  year  of  Hen.  2.  and  that  Richard  biQiop  of  London* 
and  ion  of  Nigell,  who  was  bi(hop  of  Ely  and  treafurer  to  Hen.  i« 
was  the  author;  and  this  opinion  he  fupports  with  his  ufual  learn* 
ing  and  accuracy.  See  DifTertat.  Epift.  ad  iin.  Mad.  Hift.  Exch^ 
What  was  lord  Coke's  reafon  for  attributing  this  Dialogue  to 
Ockam »  it  u  not  eafy  to  guefs.—- Note,  that  there  feems  to  be 
great  confufion  in  moft  books,  when  the  Black  Book  the  Rid  Book 
and  the  Diahgut  of  the  Exchequer  are  mentioned ;  and  this  proceeds  ' 
from  the  want  of  a  fettled  difHn^on  between. the  /i^rrr.    Even  ^ 

bifhop  Nicholfon,  to  whofe  labours  all  who  fiudy  eilHtr  oar  hiftoi/ 
cr  the  antiquities  of  our  laws  are  fo  greatly  indebted,  expreilet  him-* 
felf  with  inaccuracy  on  the  fubjefl  of  thefe  three  books.  He  writes^  ' 

as  if  be  took  the  Black  Book, zr\d  the  Dialogue  to  be  the  fame ;  fot 
Writing  of  the  former  he  fays,  Mr,  Madox^  nvho  ias  given  ui  a  cor^ 
teQ  edition  of  this  trtattfe^  is  of  opinion  that  Richard  Nigelli  filius^ 
&C.  'was  the  author*  Nicholi.  Engl.  Hiilor.  Libr.  2d  ed.  p.  219. 
But  this  IS  a  mifcoticeptioh  of  mr.  Madox's  words,  the  fum  of  hit 
account  being,  th^t  the  Diaidgui  is  both  iii  the  Red  and  Black 
Book,  but  is  only  a  part  of  each,  and  that  though  Alexander  d« 
Swereford  was  comfilet  of  the  Red  Book,  not  he,  but  Richard  foa 
of  Nigel  was  author  of  the  bialogne.  As  to  the  name  of  the  com- 
pile of  the  Black  B^kg  ior,  Madox  is  wholly  filcnt.    Another 

CH )  ihing 
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tVrtig  proMf  to  mention  is.  that'  it  fcfms  nnperuin  whether  the 
JBlaii  and  RtJ  Book  are  nbi  in  point  afcontenti  the  fame.  Mr, , 
Rearner  who  firJl  publiflied  a  cop/  of  the  Slati  B*ci,  thinki,  that 
they  partly  dift'er  and  nirtly  agree  in  their  cOiitents>  but  h:  doth 
hot  write  quite  poStivc!/ ,  at  pretend  to  ray,  that  he  had  fcen  th« 
two  originals  in  the  Exchequor.  Heam.'  Lilj.  .Nig.  ed.  1771. 
Vratf.  17.     Ask)  nil-.  Madox,  he  is  l)Ient  on  the  fiibjed. 

(NMe  22.]  (j)  T.  11.  E.   I.    Rot.  26.   Ebor.  coram  rege.     Firh  it<rHr6Q.  3.1 

naitancxgmtginthf'IJiif/'D^nca^ir,  Hie/./.  5.  «.  Vid.  ^jW. 
Tii.  Han.  pars  i,  r.  5-/  4.  In  Craiifi:U jfi  acrti  mait  aytcri-laad, 
oad  ^  jarJ-lnadi  mait  a  hiiit ;  fe  tbifoArgaiig  yard-l^nJ  ^nd  biJt  *r 
ilmo-lojiJ  an  fi/mgilbtr  uncertaiM  eee»r4'ii^  t»  tht  divtrjity  rf pUtu. 
Hal.  MSS.— %e  further  infra  and  alio  ante  ;.  a.  and  note  11. 
ihere.  In  fol.  5.  lord  "Hale  gives  the  following  note  on  the  uncer- 
tauicy  of  the  word  ojf^d-i;.— Breve  de  una  b^vati  marifei  //  ///. 
13. £.3.  Briifii^x.  Hal.  MSS.^See/Vr«aUkccafeastothe 
uncertainty  of  ifiV^a/i*. 

{Note  2}.]  (^}  Nou  ^uoad  prccepttrra  de  miruibui  fjicien£s  T>riaam  le 
habet  cenTui  communis  milttarii.  9i"nes  laid  qui  tenent  integnun 
feodum  nuliiis  £ant  ailices.  1.  pars  Claaf.  9.  H.  3.  m.  24.  dorf. 
ClauT.  16.  H.  3.  m.  4.  doWb,  Poftea  fiantmilites  ^i  habent  15 1, 
per  annum  vef  feodum  militia.  Rotulo  refpeft.  militix  40.  H.  ]. 
tempore  E.  i.  Qui  habent  vigind  librat.  bant  miJices.  Roi  lun- 
dredi  3.  E.  1.  Et  iic  continuavit  ofijue  z.  E.  %,  et  poQea.  Sed 
(jlemvin  qi4  halKDt  ^.  librat,  i^nv  fiant  milices.  Claaf^^.E.  3. 
m.  J7.  Et  fic  continuavit  u%uc  17.  regis  CaroU.  Vid.  Rot.  Pari. 
18.  H.  6.  n.  43.    2S.H.&.  n.  11.  and  Vid.  Clauf.  6.  E.  s.  m.  17.  ' 

^g.%.  1.  m.     .     f-E.  3.  n).  17.     Hal.  MSS. — Before  and  in  the  ' 

lime  of  Cbar1e>  the  firlf  it  wai  ftppreheoded,  that  the  king  might  \ 

lawfully  compel  all  men,  who  were  of  fuU  age  and  ferfisd  of  lands 
to  the  value  of  40I,  a  year,  either  to  tike  upon  them  the  ^rder  of 
knieluhoDid,  or  to  pay  tines  for  being  excufcd.  ht\  attcn^pt  to  ex- 
erciTe  this  power,  which  lord  Calte  himfeif  allows  (o  l»ve  been  3 
prerogative  of  the  crown,  was  one  of  the  many  expedients  uCed  by 
that  unfortunate  prince  to  r«ife  a  revenue  without  the  aid  of  par. 
liament ;  «id  it  lerminated  accordioglyj  for  it  was  the  occafion  of 
^  lUiute,  wliich  provided  ^^ainll  the  fai»rt  cxercife  of  any  fucb 
pow.er.  $e^  16.  Cha.  t*  c.  10.  a.  tnd.  593.  BlackS.  Comment, 
fd.  5.  r.  I.  p.  404.  and  v.  a.  p.  £1.  and  Barring,  Ant.  Sut. 
»d  ed.  144. 

[Note  14.]        f  1)  4.  jE.  2.  Ayowry  200.  Vijimi  vIrgatK  terrx  &ciuat  omtn  [69.  []•, 
fpodu^n  luilius.    yi.  13.  &  14.  E.  1.  Rot.  \y.  Qlonc.  Quiulragintf 
carucat.  terrx  faciiuil  nnam  feodam  milidi.  8.  E-  3-  49-    J^Mtdef 
icifn  ci  boval^  terra  ftciunt  oaivn  feiMuip  mllitisl 

Vid.  I  ris  in  yitif  23.  Al>baiam  k\.  131.    j^t^a 

Sanfii  f£i  lex  mtitei.     Et  ibi  recenlfntiir  auwri 

Itdiiru  Bedum  tnib^s.    ^Hbi  «unbii&'  alibi  \f^ 

ilita  J<  iti'ftijduro  wflitii.    IW.  MSS!— $e«  /yrihff 

2.i  to  I  ItfU^t't  fee,  fo^.  76.  a.  ^  S3.,  b.  ^^  z. 

[Note  15.]  <2)  Vid.  Seld.  Tit.  Hon.  rarte^  2.c.  ^,  f.  %6.  nU  wthttnCM  i^' 
tboruiibri  iriodi  ten^iyli  pau^  et  ifta"  ppinto  de  cttik  ■^n^acoai^ 
aiinui  valoiii  feodi  milit^s,  baromae,  ct  comiut^  optimc  rcfiiaux 
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tar.    Vid.  ipTrz  83.  h.    Hal.  MSS.-a>The  n^^ui  ienenM parliam^* 
turn,  according  to  the  tide  as  given  in  lord  Coke*s  preface  to  his 
binth  book  of  Repotts>  imports  to  be  an  account  of  vxt  qfianner  of 
holding  xXvt  Englifli  parliaments  in  the  time  of  Edward  the  Con* 
feflbr,  and  that  it  was  apjjroved  of  by  the  firfl  William*  and  con- 
formed to  in  his  tin^e  and  in  that  of  tus  fucceifors.    To  this  modus 
lord  Coke  frequently  rtittz  as  to  a  nipft  undoubtedly  genuinp  piece 
^(  aotiqviicy  ;  an^  in  his  fourth  Infiitpte  be  tells  U8>  that  Henry  the 
Second  after  having  coft^uerid  Ireland  f^nt  a  tranfcript  of  this 
modus  into   ^^t  country  as  a  model  fof  parliaments  jthere;  and 
that  in    the    reign  of  Henry  4^  this  tranK:ripc>  which  is  known 
t>y  the    name   of  the  Irifif  modutf  fell  into  thp  hands  of  fir 
Chrlftopber  Prefton»  and  w^  then  exemplified  by  in/peximus  under 
the  grfSLt  feal  of  Ireland.     Bi^t  nptwith Handing  all  this,  the  reafons 
of  pir.  ^Iden  ^d  mr^  Prynne»  of  whom  the  fprmer  fuppofes  it  to 
l^ve  bjeen  an  imppfturp  of  the  tliide  of  £dward  the  thirty  and  the 
latlfBr  inajc^s  it  an  inventlpn  as  latp  as  the  3.1.  H.  6.feem  to  furnifli 
anfurinoaatable  objeAipns  againft  the  ^athori^y  of  the  EmgUJh  modus ^ 
^d  {o  cctnvii^ed  of  thf^  force  was  an  able  advocate  for  the  exiA- 
f  9^  of  the  cpBunons  as  a  cpnftituent  part  of  parliament  l^fore  the 
49-  H^ry  3.  ;^^tt  he  capdi^y  gives  up  its  ai^tiq pity,  though  if  it 
could  have  been  defended,  it  would  have  decided  the  controvqrfy  in 
his  favoar>  for  it  exprefsly  mentions  citixens  and  burgefles  as  well 
as  jcnigjip  of  ()ie  ftiire.    S^e  4«  Inft.  12.  Seld.  Tit.  hfon.  ad  ed. 
part  z.  c*  5*  f*  a6.    Pryp.  on  4.  Inft*  i.  find  Tyrr.  fiibJioth.  Polit. 
aye.  406.     However,  ((r.  Qppping  bifliop  of  Ate^th,  vvho  in  1692 
firft  pobliHied  the  Irijf  ^^s,  feebly  ? n4eaypurs  to  defc^pd  the  anti- 
quity of  the  fqppof^^ct  tr^nfiprjpt  in  the  uipe  of  Hen.  a.  ^nd  two 
other  wrii^rs  dcfprvpdly  gf  gr^t^t  $re4it  jc?pi  inclinpd  the  fame  way. 
See  Molyn.  Cafe  of  Ireland,  and  Harr.  Edit  of  Ware's  Hi(l.  and 
Antiq.  of  Ire.  84.     Mr.  Selden  mentions,  that  in  his  time  there 
were  many  copied  of  the  Etiglijb  ff^^  \  b°t  I  Km  not  iiware,  that 
anyjone  is  in  print.-— As  to  lord  Coke's  account  pf  the  computa- 
don  of  reliefs  by  the  yearly  revenue,  which  lord  Hale  obferves  to 
have  been  alfo  refuted  by  S^I4.en»  fee  poll.  S3,  b* 

(3)  Vid.   fiepiffimc  teinpoHbus  H.  a.  R,  i.    Jphann.  H.  3.  [Note  a6.] 

1 .  £.  a.  Scatagium  prp  exercit^  regis  in  Inland^  Waits ^  PoiMou,  Bre^ 
tag/It,  Norm^djf  Gf^cof^t  ^c.  though  iirritorits  ofthi  hug.  Quoad 
t/iuage  nota.     TJIfOugff  iu/ofue  ca/^s  tbe/ulfji&  *vums  cbargeaUefor  de^ 

Jjfnccof^ht  rtolm^  yif  .dearly  for  fpr^ig^  iuvajipu  wtts  were  cbargs^ 
uiU  iut  by  .tpturst  and  tber^ere  JeriA^e  o/cbi<ualry  was  railed  fo- 
tlniipcuip  fi^.l4tiQpi-  Rpt.  pari.  90.  £•  3.  u.  13.  21.  £,  3.  a.  16. 44. 
25.  £.  3.  «.  23.    5.  R.  a.  If.  67.  i^c.    1.  H.  5*  u.  17.    5.  a.  5.  pars 

2.  jr.  9.  Tbe  fifjt  tbing  reqififae  to  ejcu^ge  was  tbe  pr^lamasion  ami 
jfjimti^ofts  rfAr%iict%  wbifib  frtfisted  the  day  aud  flats  tfrsude/kfous  of 

tjfe  ^t^»  sfsj  jCoufm^vM  f^f  krds^  lit.  r^ominatim  aud  osbers  by 
frucymatifu  q^  a4  4j^  «.t  Ipcam  yeniant  ad  regem  cum  equis  ec 
ainnis  et  to(o.ri;r.V\^  rpgi  dpUto,  n^Ub  is  r«//p^lttmmonitio  ^rvitii 
^elfapuncHttMOlSXfirp^uf.  Cliuif.  j.  E.  a.  m.  f*  Clauf.  3.  E.  2.  m.  i. 
Claof*  /•  E*  ^«  9i«  14.  fit  fappifime  alibi.  Vide  pro  fcuugiis  captis 
q^fione  4iv^r(irym  iWflptfitionuin.  Tempore  H.  2.  fcutagfum 
^is.aflfAliipi  anteaQAUQiqiuntamvtertiamfcutagium  7.  H.  2.  pro 
^xercitp  Thploiie  doas  i»^cas,  quartum  pro  codem  exercitu  unam 
yprr^m^  qijatiim  |8.  H.  a.  pro  exercitn  Hibemix  aps.  fextum  pro 
cxvcito  Qjiifrff%J  t9  u    Teoiporir  Bichardi  primi,  primum  fcuta- 

(Ha)  giuia 
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gtum  pro  cxerata  Wallise  anno  fccuiido  ad  los.  fccundam  anno 
fexto  ad  20s.  pro  quolibet  fcodo  pro  redempttOQe  regis,  tertium  8. 
R.  I.  pro  exercitu  Normannia;  ad  20s.  Tempore  J ohannis  anno 
primo  fcutagium  afTe/rum  ad  duas  marcas,  fccundum  anno  tenio 
pro  eycTcitu  Normanniae  ad  diias  marcas,  tertiirm  confimile  pro 
tdnfimili,  quartum  confimile  pro  conrtmili,  quintum  confimile  pro 
condmLli,  fextum  confimile  pro  confiniili,  feptimum  confimile,  oc- 
tavum  anno  duodecimo  regis  pro  Hibemii  duas  marcas,  nonum 
anno  decimo  tertio  pro  exercitu  Wallix  ad  duas  inarcas>  decimum 
pro  exercitu  Scotix,  undecimum  anno  decimo  (exto  johannis  pro 
exercitu  Bretania:  ad  tres  marcas  fed  non  folutum.  Nota  tempo- 
Hbus  Henrici  tertii  fcntagium  Ludotvici  doas  marcas  anno  fecundo» 
Byhno)  los.  anno  quinto,  Montegorhery  duas  marcas  anrio  o^ayo, 
Bedford  duas  marcas  anno  odavo,  Kerry  duas  marcas  anno  decimo 
tercio,  Bretanny  40s.  anno  decimo  quarto,  Pidavise  40s.  annd  de- 
cimo quintOf  Elam  20  s.  anno  decimo  fexto,  Gafcoigny  40s,  anno 
vicefimo  fecundo,  Goyen  40  s.  anno  vicefimo  nono,  Walliae  40s.  anno 
quadragefimo  fecundo.  Hal.  MSS. — For  a  more  particular  ac- 
count of  the  fcutages  aflefled  in  the  feverai  reigns  mentioned  by 
lord  Hale,  fee  Mad.  Hift.  Exch.  chap.  16.  where  the  whole  fubjc;^ 
of  efcuage  is  fully  explained  from  the  records.  See  alfo  poft  72.  a* 
and  b. 

[Note  27.]        (2)  Lord  chief  jufticc  Hale  in  amanafcript  treadfe  on  the  yura  [70.  b.j 
Coronas,  gives  it  as  his  opinion,  that  the  bifbops  do  not  hold  their     '  ^ 

poiTeinons  per  laroHtam,  and  that  they  fit  in  the  hoofe  of  peers  by 
cuftom  and  ufage,  and  not  as  barons  by  tenure*    But  the  propriety ' 
of  this  dodlrine  has  been  ably  controverted  by  |i  writer  of  very  great 
eminence  now  living.     See  War  hurt,  ^^//rojir^  hefweeit  Church  and 
State,  4th  edit.  149. 

[Note  28.]  (i)  Vide  pro  affid  armorum.— 27.  H.  2.  Quiconqae  habet  [yi^  a.1 
feodum  nnius  militis,  habeat  loricam  caiOdem  clipeum  et  Ian-  ^  /  *  N 
ceam.  Quicunque  liber  laicas  habuerit  in  catallo  vel  rcddttu  ad 
valentiam  iexdectm  marcarum,  habeat  loricam  lanceam  clipeum  ec 
caifidem.  Quicunque  liber  laicus  habuerit  in  catallo  ad  valentiam 
deccni  marcArum,  habeat  liaubergellum  et  capelet  fcrri  et  lanceam. 
Omnes  burgenfes,  et  tota  communia  liberorum  hominum,  iiabeant 
wanbais,  et  capelet  ferri,  et  lanceam.  £t  ii  quis  haec  arma  baben» 
obieric,  arma  fua  remaneant  hseredi;  et  fiat  infuifitio  de  his,  qui 
has  habent  facultates,  et  faciant  eos  jurare  ad  ffta  arma  hab^nda 
et  ad  ea  tenenda  in  fervitio  regis.  Hoveden  614.  This  aji/e  con- 
tinned  till  thi  time  of  king  John^  and  then  ivsu  a  little  altered.  And 
thii  offife  made  in  the  time  of  king  John  ijnas  repeated  and  again  com* 
handed^  and  nun  were  compelled  to  hefintrn  to  it.  Clauf.  14.  H.  3. 
2n.  5.dorfo.  Commiffi^ners  nvere  affigned  to  eaufe  men  to  he  /hfoern 
and  affi/ed  tb  arms,  as  they  nnerefiuwm  in  the  time  of  khtg  John,  im 
this  farm,  Quifquis  habet  feodum  militb  integrum,  habe^  loricam  ; 
'  qui  nabet  dim^dium  feodi  ihilitis>  habeat  haobergellQln ;  qui  hfbef 
catalla  ad  valentiam  quindecim  marcarom,  habeat  loricam;  qur- 
habet  catalla  ad  vaientiam  decern  marcarnm,  habeat  haubergellam  ;  . 
qui  habet  catalla  .ad  valeniiam  decern  librarutn,  habeat  capellom 
ierreum  perpandum  ec  lanceam ;  qui  babet  ad  valentiaTD  viginti 
folidojum.  habet  arcum  et  l^gittas.  In  qoftfibet  villa  fit  nnnt 
conilubularius,  in  quolib*  t  burgo//</rr/,  ad  q.  orum  fuifimonitionem 
osmes  ad  arma  jor^d  in  warda  lua  Conveniantjad  imbreviandom 

diltinad 
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didinfle  nomiiia  et  arma  fingulorum,   ita   qaod  finguli  habeant 
prompta  fua  arma  ad  defenfioncm  regni.  Thuaffl/e, as  itjeemsycor-t'.nuej 
till  the  26.  of  Hen,  3^  And  then  another  ajjife  ivas  ordained,    ///  Claull 
26.  Hen.  3,  pars  2.   m.  10.  many  artiJes  are  ordained  %  wubich  dijjer 
little  from  thzftatute  of  IVinton,     Am-^nft  others  there  is  this  article. 
SinguJi  vicecom ices,  cum  duobus  militibus  ad  hoc  aHignatis,  facianc 
civcs,  bargcnfcF,  liberos  homines,  vilhno?,  et  alios  a  quindcciiii 
ad  fexaginu  annos,  ailideri  et  jiirari  ad  arma  fecundum  quaniU' 
tatem  terrarum  ec  catalloruni,  (ciiicec,  ad  quindecim  librara  terris^ 
onam    loricam    unum    capellum    ferre'um    gladium    cultellum    ec 
cquum ;   ad  decern   librata  terrae,  unuai   haubcrgellum  capeftum 
ferreum  gladium  larceam  ec  culidlum ;  ad  qUinque  librata  terrx^ 
nnum  perpunftum  capellum  ferreum  gladium  lanteam  et  cbltellum ; 
ad   quadraginta  folidos  ec  acnpIiuB  ad   quinque  librata,  gladium* 
areas  fagitcas  et^aheJIum;   qui  minus   habet  quam  quaaragtr.ui     ' 
folidos,  talcem  gifarmas  et  cultellos  et  alia  minuta  arn;a ;  ad  ca-* 
talla  fexaginta  tharcarum,   unam   loricam    capellum  ^laJiUm  ec 
equom  ;  ad  catalla  quadraginta  marcarum,  unum  capellum  haubcr- 
gellum gladium  et  cultellum  ;  ad  catalla  dccrm  marcarum,  gladium     * 
cultellum  orcum  et  fagittas ;  ad  catalla  quadra^inia  folidorum  ec 
infra  dccem  marcas,  YsUccs  gifarmas  et  alia  mmuta  arma.     Omhes' 
item  alii,  qui  po/Tunt  habdfe,  arcus  et  fagittas  habcant.     Iii  fin- 
gulis  civitaubus  et  burgisjurati  ad  arma  fmt  intendentes  majori* 
vel  ballivis  ubi  non  funt  majores.     In  iingulis  villis  aliis  conili- 
tuantur  unas   vcl    duo  conflabularii'  fecundum    nunieruni   inhabi- 
tantium.     In  fingulis  verd  hundredis  anus  capitalis  conllabularius, 
ad  cujas  mandatum  omnes  jurati  ad  arma  de  hundredo  conveniant* 
et  ei  fine  intendentes  ad  faciendum  ea  quae  fpe^ant  ad  confer- 
vacionem  pacis. '  Omties  Ter<6  condabularii  capitanei  intendentes 
£nc  vicccomiti  et  duobus  militibus  pr:edi£lis,  ad  veniendum  ad 
mandatum  eorura,   et    faciendum   per  prxcepta   eorum   e'a  quae 
fpe^nt  ad  coniervationem  pacis  npftrae,  &c.     Andfo  tnxo  knights 
n»i£re  ajfigned  in  e'uerj  county  to  perform  tbt  prcmifes.     The  next  ujjft 
rf  arms  ivas  in  the  I3.  cf  Ediv,  i.  hy  the  fiat  ute  ^  Win  ton,  nvhich 
^cmmands,  that  every  one  Jhall  he  fivorn  to  armor  according  to  the 
^alue  of  their  lands  and  goods;  njiz,  from  lands  of  \^  founds  and* 
^bat tells  of  ^o  marks t  ad  haubergel  um  capellum. ferreum  gladium 
calceUum  ec  cquum  ;  from  land  cf  \oL  and  goods  of  20  marks,  ad 
iuiubergellum  capelHptn  ferreum  gladium  et  cultelfum  ;  from  land  of 
5/.  ad  gladium  culctllum  et  capellum  ferreum ; /re;?!  40/.  to  land 
tf  $1.  ad  gladium  cultellum  arcum  et  fagittas;  et  qui  minus,  juratur 
ad  gifarmas  cultellos  ^t  alia  minuu  arma ;  et  qui  minus  habueric 
quam   viginti  marcas  bonorum,   habeac   gbdios   cultellos   et  alia 
minuta  arma;  et  omnes  alii  arcum  et  fagiuas;  et  in  quolibet  hun- 
dredo duo  condabularii  eligamur  ad  faciendum  vifum  armorum. 
This  ajpfe  luas  obfer*ved  in  the  times  of  Edix:ard  the  \fi  uind  Edward  • 
the  zd.     In  9.  ^.  2.  the  fiat  ute  ofWinton  *was  put  into  e^ecut^^n  fub  ' 
poena  forisfadurae  omnium  bonorum  et  carallorum  pro  prima  vice*' 
ec  fecunda  vice  fub  poena  captionis  cerrdrum  in  manus  regis  et  ini« 
pri(bnaiAeiico-  corporum ;   and  it  luas  atfo  commandedt  qu6d  citra 
feftum,  5ec.  -in  forma  praedida  armati  parati  fipc  ad  proHcifcendum ' 
com  rege  veHus  Scotos  cum  vi6\ualibu's  neceffariis  pro  quadraginta  ■*'/' 
diebus,  faorum  ec  aliomm  de  partibus  fuis  fumptibus  providendis*    . 
Vid.  Clanf.  9.  E.  2.  ro.  25.  dorfo.     This  affljk  recei*u'ed  Jome  change  •'*•; 
"khout  the  8.  ofE.  3.  and  in  Clauf,  8.  E.  3.  m.  3.  dorfo,  there  it  the^' 
fdUmirig  precept.    Proclamationem  faciasr  qudd  omnes  de  balKva  ' 
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iai,  dm  habcht  quadraginta  fibrata  terrx  rtl  rii^itus,  licet  nufites  T^j  ^  3  1 
non  utat,  eqnitatara  e;  annSs  competentibus  joxta  ftatam  faam,  viau  ^/    *     ^^ 
snorqaifdoe  eoruni  pro  fe  ec  altera  ad  minas ;  et  omnes,  qui  hahent 
Vigind  librata  terrz,  cam  eamtatura  et  annis  pro  feipfis  ad  miaus,' 
facismt  fibi  provideri;  et  il^*  qui  minus  habenc,  affideantar  joxta 
ftatntum  Wintoniae.     Sit  in  frogrrfs  tf  time  tbi  ftatute  $f  Wintom 
fkU  inf  di/u/it  and  commijffions  ijpud  to  array  men  juxu  flatus  fut  exi- 
/(enciam  et  facilitates.     Vid.  CIau£  43.  £•  5*  m.  24.  et  fxpiffime^ 
i'bh  commij/ion  tvas  aftehwards  regulated  and  confirmed  in  parliament • 
Aot^  pari.  c.  H.  4.  n.  24.     And  now  tbefta»ute  ofWinton  is  reptalei 
i^  tietu  jam.  chap.  %%,    But  this  doth  not  relate  to  military  fer^vice^ 
4«i  it  only  a  certain  military  provifion  for  the  peace  cf  the  kingdom^ 
ind  concerned  hurgeffes  dndfochmen  as  tvell  as  tenants  by  knight* s/erm 
iice.     And  according  to  tbts  d^ertnce^  the  commiffion  ^  array  extend^ 
tit  both  to  tenants  by  knigtt* s  Jer*vice^  and  others ;  but  the  writ  wbictt 
is  called  (ummon\uo  fervitii,  refpeSed  tenants  by  knight* s  Jemjice  only^ 
And  as  to  this  latter,  i.  //  is  to  be  obfer*vedt  ^^^'  tbefer^vite  'wds  ejli* 
mated  by  the  number  of  fees  j  andfo  hct  'lubo  held  per  baroniam  vet 
com ita turn,  was  atteudant  only  acccrtiing  to  the  number  of  knights 
fees  by  *vjhich  the  barony  or  earldom  *was  held^  as  clearly  appears  in 
Selden*s  Titles  of  Honour,  part  2.   cap*  5.  Je^^  26.  where  it  is  hun^ 
iicned,  that  the  barony  de  Veteri  Ponte  was  holden  by  5  knights  fees ^ 
4nd  that  Clifford,  who  had  married  one  tf  the  coheirs,  ackno^joledged 
the  fervice  of  ttvo  knights  and  an  half     2.  Onfummons  of  the  army 
cnfanviceat  ..  place  and  day  certain,  enjerv  knight  by  him/dfor  his 
deputy  came  tejore  ,b:  cbnftabU  and  marJhaHt  and preftnted  the  number 
4f  his  fees  and  the  pirfns  by  'whom  they  were  to  be  peifor.ned  and  their 
names ^  'which  'were  re^ifiered  before  them.     3.  He»  who  held  by  a 
whole  knight's  fee  ought  to  perform  bis  fer'vice  hi  one  k  light,  or  by 
Hmflfin  perjon,  or  per  duos  lervientes  five  armigeros^  fwho  in  ya^ 
tue  are  ejual  to  a  knight.     Seld,  uH  fupra.     So  he,  vjho  held  by  thi 
moiety  of  a  knight's  fee,  might  perform  all  ihe  fervice  either  40  days 
per  fervientcm  or  20  days  per  feipinm  vcl  milicem.     And  fo  it  ivas 
done  by  the  ahh^t  of  faint  Alban,  'who  held  fix  knights  fees  of  the  king^ 
and  performed  the  Jervice  ]ptr  dnot  militcs  galeatos  et  lege  militari 
decenter  arroatos  et  0^0  armiecros, /0;<r  of  whom  were  equites  cum 
Hneis  et  ferreis  armis  muniu,  an/ tuuo  were  ballidarit;  and  thejf 
'W&e prcj&nted  to  the  conjlatle  and  marjh'aU  tf«i/in,con(labulariis  po- 
fitly  that  is,  lifted  in  their  feveral  companies,     jf ad  note,  that  hi  mi* 
lites  et  lervieutcs  ^vere  at  their  own  proper  expemes  in  goif^t  fi^yi'se 
for  40  d(iyst  and retumrng.     Note  alfo,  that  the  46  days  ate  acciunted 
from  the  day  prefixed  feer  the  afjembling  of  the  army  in  the  deftihed 
place,  wherever  it  Jhall  be,  njuhether  in  the  kingdom  or  out  of  the  king^ 


^ue  on  tbefummons  of  the  army,  VVL  Clauf.  27.  H.  l»  parte  i. 
jfi.  12..  Thomas  de  BercTcty  was  fined  60  marks  for  default  of  fervice 
in.transrrctando  cum  rcge.  .  CFauf.  16.  E.  %,  m.  36.  ^The  barons  of 
tie  exfheg'uer  were  commanded 'to  compound  nhith  ihh  etrchkijhops,  bi' 


r^ta.  *By  Pat,  13^  '£.  2.  it  was  dire^edtbat  i'wenty  pmikds  Jho'uld  At 
tikkin  fir  a  fiHeok^i^y fa  of  a  knipSt  'wko  Jhottld  m'ake  default . 
Vid.  fines  7.  E.  2.  m.  4,  5.     tin  the  Jummons  offetvict  for  ih^ 

0rmjt 
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mrm}  rfSeoilamd^  it  vuas  proclaimed » thai  eccltfiaflical  pn/tis  and  tvo^ 
menJbouU  d9  tbiir firvice  ^  ths  day^  or  come  before  A,  And  B,  and 
fof  a  fim^  ^ix,  inaen^  marks  for  e*veijfee*  Sip  ohfemJet  that  thiy 
iM^rt  not  fines  trnpofed^  but  njoluHtAryfims.^  Hal.  MSS. — In  reading 
the  oreceding  annotation  by  lord  Hate,  it  is  very  i^f  quifice  .to  atten4 
to  the  diilindion  between  the  two  fubje^s  of  it.  The  frfi  part  of 
the  aonotatioo,  which  flates  the  progrefTive  changes  in  the  afllfe  of 
arms  between  the  27.  of  tien.  2.  ai^  ihe  si.  of  Jam.  i.  and,ref»8 
to  the  commiflions  of  array  during  the  fame  peribd.  is  applicaol^ 
to  the  j/mm/  miKtary  fervice  all  the  kisg's  fubje^s  are  Habie  to 
for  the  internal  defence  of  the  realm.  The  remainder  relates  to  the 
performance  of  that  particular  military  fervice^  which  was  due  by 
reafon  of  ^nure,  and  might  be  re^uirtd  ouforemn  expeditions. 
With  rcipod  to  the  loiter  it  may  be  fu&cient  to  add,  that  military 
iervice  by  tenure  was  whotiy  abolifliei  fay  the  %z,  Cha.  2.  c.  24. 
vrhichin  txfreft  terms  flifeharges  all  eiUtes  from  ferviees  on  'v^aget 
rejall^  and  that  long  before  this  ilatute  it  had  fallen  into  difufe,  as 
appears  from  there  not  being  any  inftance  of  aflefiing  etcuage  f2n(;e 
the  reign  of  Edward  the  fecond.  As  to  y^xtfornur^  lord  Hale  ends 
his  hillorical  deduAion  about  the  aflife  of  arms  and  commiilions  of 
array  witb  the  zi*  of  James;  but  the  reader  will  iind  the  fame 
ifibjed  very  accurately  continued  to  the  prefent  times*  together 
with  baa^  pftrticolats  relative  to  the  ptvvious  period  not  adverted 
io  by  lord  Hale,  in  an  admired  work,  to  wliich  We  have  fuch  fre-* 
quent  occaiioQ  to  refer.  See  1.  Blackfi.  Cominent.  5th  edit.  411. 
It  is  obfervable^  that  lord  Hale  avoids  tajcing  the  leafl  notice  of  the 
great  conteft  between  Charles  the  ^rft  and  (he  long  parliament 
abottt  the  king's  pkHver  over  the  militia,  which  ard(^  in  confequen^e 
of  fome  commiflions  of  array  iHiied  by  him,  and  was  the  ixA  mediate 
prelode  to  the  civil  wan  in  his  retgn.  Of  she  arguments  «fed  b^ 
each  party  on  this  occafion,  there  is  a  very  full  accoi»nt  ia  Auib- 
wiM-th.    See  4.  Rufliw.  6j5» 

^I.  b»1  (1)  But  though  formerly  our  kings  did  4r^ii^  iEit  in  the  court  [Noteaf*] 
of  king's  bunchy  and  the  law  ftiil  intends  that  the  king  is  prefent 
there*  yet  the  jnditaenre  belongs  to  the  juages  onlj,  as  lord  Coke 
cUewhere  obferves.  4.  Inft.  73.  See  further  on  the  fubj^c^ 
$.  BlackfL  Comm.  5th  ed.  41.  and  Mad.  Hill.  Exchrq*  fol.  ed.  58. 
64.  6^*  and  {53. 

(2)  From  the  whole  of  lord  Coke's  ob&rvanons  here  W  in  his  [ttfote  jo.1 
prefoce  to  his  eighth  book  of  ReportSy  it  feems  to  have  been  his 
OfAoioBf  that  the  cfiitrt  ofammonpJem  was  not  only  a  dtfiinS  court 
wx  the  time  of  making  the  Magnu  Charu  of  the  9th  of  Hen.  3. 
hot  alio  exited  as  fuch  before  the  Conqueft*  But  according  to  mr» 
Madoxy  whoie  inquiries  into  the  fubjed  were  certainly  more  minUte 
and  particalar,  the  origin  of  the  court  ^  tf  ftitmw  pleas  is  of  a  much 
later  date.  He  fo  far  agrees  with  lord  Coke,  as  to  admit,  that  the 
hklgna  Chorta  of  Henry  the  3d  rather  confirmed  than  ereSed  the  bank 
or  emOenan pkast  and  that  fuch  a  court  Was  in  being  leveraJ  years  before 
C^  Magna  Cbafia  of  the  17th  of  king  John,  though  it  was  then  &rSt 
wnaiitJtatt0UDjf  But  ib  ocher  reQpe£^s  lord  Coke  and  mr.  Madox 
diflfer  wyleif ;  for  the  latter  thinksv  that  for  ibme  time  after  the 
Con^oeft  there  wsu  one  great  and  fupreme  judicature  called  the 
€uria  ffgitf  Which  he  fvj^pofes  to  have  been  of  Norman  and  noc 
MgU^&nit  originalf  and  to  have  exercifi^d  jorifdACtion  over  r^M- 

(H4)  moM 
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^M  fis  well  as  ^/i&«r  pleas ;  tb^t  the  common  fleof  and  f^cbowr 
were  gradually  feparated  from  the  curia  regis,  and  became  juriidic- 
tions  wholly  diftinA  from  it ;  and  that  the  reparation  of  the  commotr 
fleas  began  in  the  reign  of  the  firft  Richard*  or  early  in  the  nngn 
of  John,  and  was  oompleted  bv  Henry  the  third.  See  Mad.  Hm. 
Excheq.  fd,  ed.  63.  and  the  chapter  on  the  divifion  of  the  kiog'f 
^urts  5 39.  See  further  3.  Blackih  Comment,  ^th  ed.  37.  4.  Inft.  99. 
Lamb.  Archeion.  ed.  16^5 1  pf  24.  to  34.  and.  the  books  cited  in 
pryn.  9n  4.1nfl.  52^ 

[Note  31]         (1)  The  Magna  Charta  of  king  John  provides*  that  efcuage  [yj*  b.1 

iha])  not  be  impofed  except  by  the  confent  of  parliament;  but 
ibme  refpeflable  writers  think,  that  it  was  an  arbitrary  payment 
before.  Blackll.  Comment.  5th  ed.  v.  2.  p.  74.  Wright's  TcOt 
l?8.  133- 

[Note  3}.]         (3]  Vid.  QUuf.  z6,  H.  3.  part  2.  m.  10.  dorf.   Rex  vicecomidf 

Praecipimus,  qu6d  de  omntbas  feodis  militum  qu^  tenentur  de  tev 
nentibus  de  nobis  in  capite,  qui  brevia  noilra  non  tulerint  de  ha-- 
beodo  fcuugio  foo,  et  fimiliier  de  feodis  militqm  qu«  tenentur  de 
wardis  in  manu  noflr^f  fcutagiam  noflrum  cplUgi  ncias^  ita  qu5d 
habeas  ad  fatisfactendum,  &c,    HaL  MSS. 

[No^  }}J         (4)  A^cor^^Qg  to  nir.  Madcx's  account  it  feem5>  that  the  lord, 

diough  he  did  not  go  ip  perTon,  or  fend  a  deputy,  was  entitled  to 
efcuage  from  Ms  tenants,  if  he  paid  or  was  duly  charged  with 
efcuage  to  the  king ;  and  perhaps  lord  Qoke  did  not  mean  to  inti-^ 
mate  the  contrary,  ffi^df  nifk,  Expl^eq.  foi.  ed*  469,  See  however 
note  5.  ifffra. 

[Nc^  34..]  (5)  hfitms^  that  if  d,  beU  land  of  the  king  ly  /L  knights  fcfs^  and 

^.  before  the  fiatute  of  quia  emptores  had  created  di*vers  mefitalties 

and  referred  20  knights  fees »  and  jf.  had  done  the  king^s  fervice,  b§ 

,  fisould  have  bad  thp  efcuage  of  to  fees.    Bit  if  d,  did  net  do  the  king*  4 

fer*vice,  the  king  jhould  have  bad  the  eftuage  of  ^  fees,  cmd  aljo  of  20  j 

fees,  or  at  kajt  of  16.     Yid.  Rot,  Pari.  8*  m.  4.  dorfo,  et  lib.  Pari. 
1 4*  £•  2.  petittones  magnatum  inde.  Glaaf.  16.  H.  3.  m.  17.     Rex 
vicecomiii  Cornubiae  prsecepic,  qudd  nullum  diftfingat  nifi  pro  tqt' 
feodis,  tpod  regt  (enetnr  readere*    flal.  MSS,  . 

[Vcfe  35.]  (2)  From  this  and  the  next  preceding  Section  it  feems,  that,  Ty^,  a. 

notwithftanding  Littleton's  expreffing  himfelf  in  other  places  as  if  ^ 

efcuage  was  a  di(Hn£l  tenure  or  fervice,  he  did  not  cotiiider  it  as  fuch. 
Efcuage  muft  be  either  certain  oit  uncertain,  and  Littleton  ^^c^ni^y^ 
writes,  that  bein^  the  former  it  is  Jbcage,  and  beine  the  Lfttr  it  is 
Anights  fenficCf  This  tends  to  con^rm  the  propriety  of  the  ob- 
fervation  by  mr.  Madox,  who  will  not  allow  efcuage  to  be  a  tenure 
or  fcrvice  of  itfelf,  and  infills,  that,  wherever  it  was  payable,  like 
homage  and  fealty,  it  was  a  acre  incident  to  tenure.  See  note  2.  of 
/ol.  64.  a.  However,  a  late  learned  judge  was  not  fatisfied  with 
confidenng  efcuage  in  this  limited  way,  and^  endeavours  to  fhew, 
that  though  in  general  tkn^ze  uncertain  was  a  fine  «or  fum  of 
inoney  payable  as  a  commutatiSii  for  perfonal  fervice ;  yet  antiently 
p,  payment  in  money,  bearing  a  certain  pro]>ortion  to  the  efcuago 
^(TeUed  from  time  to  time  on  t«nants  by  knight's  fervice,  and  oq 
fhat  a^couni  callfd  cfcoage^  waa  foinctunetf  a  £rvi(e  originally  le* 
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ferved,  and  then  efcaage  was  itfelfthe  tenure^  and  fo  denominated 
to  diftingniih  it  from  the  genuine  and  proper  tenure  by  knight's 
fervice.  See  Wright's  Ten.  K2I.  to  127.  But  this  dilbndion,*  it 
is  allowed,  is  not  hinted  at  by  Littleton ;  and  it  is  even  conje6tared» 
that  in  his  time  it  tnight  be  lod  in  the  gnerai  notion  of  efcuage,  to 
which  only  mr«  Madox  meant  to  apply  his  animadverfion  on  Littte- 
ton  and  Coke  for  conlidering  it  as  a  tenure.  See  farther  2»  filackft. 
Comm.  5th  ed.  75* 

(1)  It  is  very  clear,  that  efcuage  was  due  for  fervice  out  ofth  [Note  36.] 
realm 9  which  was  the  rcafon  of  its  being  caSXtAfirviuumfirin/tcumi 
but  I  do  not  find  it  precifely  afcertained  by  any  writer,  whether 
it  could  be  claimed  on  all  foreign  expeditions,  or  whether  it  was 
confined  to  expeditions  into  particular  countries.  When  indeed  on 
the  creation  of  the  tenure  the  perfonal  fervice,  in  lieu  of  which 
efcuage  became  payable,  was  expre/sly  limited  to  r^r/m/r  places, 
there  could  be  no  room  for  doubt ;  but  the  difficulty  is  to  know« 
what  the  conftraftion  of  law  was,  when  knight's  fervice  was  re- 
{erved  geuerallj,  Littleton  mentions  only  Scotland,  other  writers 
add  Wales;  but  in  general  l^oth  are  named  merely  as  inftances. 
Lord  Coke  obferves  as  much,  and  fays,  that  efcuage  was  alfo  due 
on  expeditions  into  Ireland,  Gafcony,  Poidou,  &c,  if  the  tenure  «was 
to  go  into  thofe  countries  :  bat  there  is  a  Ihurtnt^is  in  this  manner  of 
expreffioo,  which  leaves  an  obfcurity ;  for  the  words  do  not  explain  ' 
what  the  rule  of  law  was,  When  no  place  was  named.  See  ante' 
fol.  69.  a.  One  ancient  author  abfolutely  retrains  efcuage  to 
Scotland  and  Wales,  and  in  direct  terms  excludes  all  other  territo- 
ries. Old  Ten.  tit.  Efcuage.  B\:t  of  this  reftridUon  it  is  fufficient 
to  fay,  that  the  records  concerning  efcuage,  which  mention  Ireland, 
Normandy,  Poidon,  Brk.-iagne  and  Thouloufe,  as  welt  as  Scotland 
and  Wales,  are  full  evidence  to  the  contrary.  See. the  records 
cited  by  l:>rd  Halo  in  note  3.  of  fol.  69.  b.  and  alfo  Seld.  Notes 
on  Hengham,  i2mo.  ed.  I14. 

[74*  b.l         (^)  ^^^  o^zt  of  high  conftable  became  extind  in  the  reign  of  [Note  37.] 
Ut      'J     Henry  the  eighth  by  the  attainder  of  Sr afford  duke  of  Bucking* 
ham,  in  whom  it  was  hereditary ;  and  fince  his  death  there  hath 
not  been  any  permament  high  condable,  the  pradice  having  uni- 
'  formly  been  to  keep  the  office  vacant  except  on  particular  occar ' 
iion^«     In  confequence  of  this  it  hath  frequently  been  a  fubjedl  of 
great  controverfy,  whether  during  the  vacancy  of  the  office  of 
high  conftable,  the  jarifdi£tion  incident  to  the  court  of  chivalry  can 
be  exercifed  by  the  earl  marihal  only.     Lord  Coke's  manner  of  • 
ilating  fir  Francis  Drake's  cafe  imports,  that  an  appeal  could  not 
be  profecoted  againfl  him  fpr  want  of  a^  high  conilable ;  and  dr. 
Dock,  in  his  excellent  treatife  on  the  ofe-and  authority  of  the  civil ' 
law,  fay:>,  that  the  judges  being  confulted  by  Elizabeth  w^re  of 
that  opinion.     Duck,  lib.  2.  cap.  8.  pars  3.  f.  16.     In  the  reign 
of  Charles  the  firll  the  lord  keeper  and  judges  of  the  king's  bench    ' 
were  advifed  with  on  a  like  occaiion,  and  held  that  the  earl  marfhal 
could  not  tat^e  an  appeal  without  a  high  coniUble ;  and  accord* 
ingly  the  king  appointed  the  earl  of  Lindfey  twice  to  the  offieb ;  • 
fDoce  to  try  an  appeal  by  lord  Rea  againft  mr.  Ramfey  for  treafon 
committed  in  Germany ;  and  a  fecond  time  to  try  ap  appeal  by 
the  widow  of  William  Wife  againft  William  Holmes  for  the  murder 
ff  b^  hufbfuid  in  the  iflano  of  Tpra  Nova  ia  America.    See 
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ilufiiw.  vol.  2.  p.  iq5.  1X2.  and  Duck  ubl  fupra.  Hitherto  only  Tja^  b«1 
the  4g^.t  of  the  carl  ntarfhal  to  criminal  judicature  had  been  dc-  ^'  ^* 
meet;  but  in  1640  the  hbhfe  of  commons  went  further,  for  they 
fefolved  that  the  tarl  marfial  can  make  no  court  mtithout  tin  cmifia^ 
lU.  See  kufhw.  vol.  x>  plge  1056.  However,  notwithflanding 
this  declaration  of  the  law  by  the  houfe  of  commons,  the  court  of 
Jung's  bench  fiioh  after  the  reftoratioh  diJUng^uiftied  between  the 
feveral  branches  of  jurifdi{lion  belonging  to  the  court  of  chivalry, 
and  held,  that  as  to  matters  relative  to  arms  and  boMur  tke  coorc 
4iay  be  before  tlie  earl  marihal  only,  but  that  as  to  matters  of  or* 

•  dinary  juftlce  touching  Uft  and  limt  Hitrt  mutt  be  a  high  confUble 
as  well  is  an  earl  marmal,  1.  Lev.  2  to.  But  in  a  fubfetjoent 
cafe  before  the  houfe  of  lords,  the  coun^I  arguing  ag^nft  the  earl 
ibar(hal  ihdded  generally,  that  by  hisifelf '  he  could  not  hold  anp 
court ;  though  it  doth  not  appear  from  the  printed  report  whether 
the  judgment,  which  was  there  ^iyen  againft  the  jurifdidion  of  the 
earl  mardial,  was  founded  on  that  proportion,  or  on  the  other  points 
of  the  caufe.  Such  is  the  ftate  of  the  authorities  againll  the  judi- 
cature of  the  earl  marftial  without  a  high  conilable.  See  dr.  Oldxs's 
tiiCcp  Show.  Parliam.  Caf.  58.     On  the  other  hand,  many  ftrong 

'  arguments,  JraWn  from  the  pra£lice  immediately  after  the  attainder 
of  the  lall  hereditary  high  conilable  down  to  the  latter  end  of  the 
reign  of  James  the  firft,  as  well  as  from  the  opinions  of  judges  alid 
others  of  high  namerhave  been  urged  in  its- favour.    't'heJIe  are 

?ell  digefled  in  a  letter  written  foon  after  the  Revolution  by  dr« 
lott  to  lord  Somers  whilft  he  was  attorney  general,  and  appear  to 
have  been  coUcfled  by  his  defire.  See  Hearn.  Liifc.  ot  £min. 
Antiq.  id  ediu  vol.  2.  p.  250.  One  authority  much  relied  on  by 
dt,  Plott  is.  an  opinion  of  the  lord  keeper,  the  mailer  of  the  roUs^ 
aiid  a  great  number  of  the  privy  council  in  the  20th  of  James  the 
iirll,  who  after  a  folemn  hearing  declared,  that  the  earl  marfhal 
had  all  the  powers  of  judicature  without  the  high  conflable  during 
the  vacancy  of  that  office.  Upon  report  of  this  to  the  king,  he 
ifiued  his  commiffion  under  the  great  feal  to  Thomas  earl  of  Arun* 
del  the  then  earl  marihal,  which,  after  reciting  that  the  earl  mar- 
ihal bad  delayed  to  proceed  in  fbme  caufes  before  him  on  account 
ofdoubt^  of  his  authority,  contain^  the  following  ilrong  dedaratioa 
of  his  judicial  power,  l^e  held  it  fit  y  fays  the  king,  in  a  cafe  e/fo  great 
nueigbt  to  proceed  luith  extraordinary  deliberation^  and  having  no'w 
botb  ly  ourjelf  and  the  ijubole  body  of  ear  council  received  ample  fatif» 
faBi^n  by  many  and  clear  proof s^  that  the  conftabk  and  marfiyal  laert 
j$int  judges  together ^  and  feveral  in  the  vacancy  of  either ^  vie  d9 
hereby  author ije  vjill  and  command  y9u  our  earl  marjbal,  that  from 
henceforth  you  proceed  in  all  tdnfes  vihaifoever^  vjhereofihe  court  rf 
c'onftahU  ^fJS'^f  prcperly  to  take  cognifance,  as  judicially  and  depniti^up 
as  any  confiaUtt  or  marfhtd  of  this  realm  9  either  jointly  or  feveral^ ^ 
heretofore  ban/e  done.  A  more  explicit  recognition  of  the  earl  mar- 
fhai*s  jurifdidio'n  could  not  be  penhed,  nor  one  more  full  and  an- 
reierved  ^  for  it  declares  his  judicial  power  to  extend  to  all  caafee 
vjbatfcevcr  ofvihich  the  court  of  the  conftable  and  marfhal  oagbt  fro^ 
perly  to  take  a^nl/ance,  without  one  exception.  How  it  happened* 
that  fo  foon  alter  this  folemn  hearing  ^nd  declaratipi;i  coi^emiiis; 
the  earl  marlhs^*  tne  lord  keeper  an^  judges  of  the  king's  bench 
(houid  advjfe  the  king  that  lord  Rea's  appeal  ccuild  not  be  takeo 
iX(ithout  a  high  cbnjlt^le,  feems  very  e^traordinac^  and  ttnaccoant* 
able.    To  attribute  their  advice  to  uiat  jealouiy  of  juriraictions 

conforming 
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conforming  fo'inucli  to  the  civil  law,  whicli  our  judgea  of  tli^  cddtxi 
of  common  law  fometimes  may  have  indulged  to  ah  JJliberat  ^)e- 
cefsy  would  be  unjull;  becaufe  we  are  hot  now  poiTetTed  of  th^ 
reafohs  ailighed  for  the  opinion  thus  given  to  the  crown ;  and  6d 
the  other  hand»  the  fame  want  of  information  gi'e'itly  leiTehs  lit 
weight  and  authority.  Having  thus  exhibited  a  view  of  thi  ^6h<* 
troverfy  about  the  carl  marfhal's  judicial  powers^  it  may  be  prOpe^ 
to  apprife  the  reader,  that  there  is  not  the  lead  intention  of  ad- 
vancrng  any  opinion  in  rcfpeS  to  it,  further  than  by  bbftrvittg 
VDoh  the  diiHhSion  between  the  cafes  of  binfntr  and  dn^,  and  tHoie 
of 7^'  and  Umhy  fo  far  as  it  is  founded  oh  the  i.  Hen.  4.  c.  lA. 
Though  that  flatute  provides,  that  all  appeals  to  he  made  of  things 
font  out  of  the  realm  mall  he  tried  and  determined  hefhne  the  conftdile 
and  marjhalt  yet  it  is  appare^it  from  the  other  parts  of  the  fame 
ftatute,  th^t  it  was  made,  not  to  declare  or  reguldte  by  *wbom  the 
judicature  of  the  court  of  chivalry  ffiouM  be  exercifed,  but  ivhen 
appeals  fBotild  be  Brought  there  and  nvhen  in  the  courts  of  common 
law,  and  further  to  put  an  end  to  tEe  bringing  appeals  in  parlia* 
inent ;  ^nd  therefore  it  feems  wholly  unwarrantable  to  lay  any  ftrefs 
on  the  ^tute's  incidentally  niiehtioning  conflable  as  well  as  fxiar- 
fiial,  who  as  aU  a^ree  are  joint  judges ^  when  hoth  ofHces  are  futl. 
As  to  the  mode  oftrial  in  the  ca(e  of  appeals  in  the  court  of  chi* 
valry,  fbme  have  apprehended,  that  it  is  ever  by  duel,  if  the  |)art/ 
appealed  eleds  that  mode,  and  the  appellant  is  not  priviledged 
from  the  duel  by  aee»  fcx  or  profelfion.  But  this,  tliottgh  it  May 
ie  very  true  in  refpeS  to  appeals  in  the  courts  of  common  law,  is  a 
miflakeii  notion  as  to  appeals  in  the  court  military ;  for  there  duel 
is  only  the  ultimate  trial ;  and  never  reforted  to  uiilds  therfe  is  s 
want  of  fufficient  teftinlony  to  prove  the  offence,  and  dven  th^n  ic 
is  faid  to  be  in  the  difcretion  of  the  court  to  grant  Or  refufe  the  due!. 
See  Riifhw.  v.  z.  p.  113.  In  lord  Rea's  appeal  againft  R^mfey 
in  ttie  7.  Cha.  1 .  being  this  laA  in  which  the  duel  Was  direded« 
the  day  of  combat  was  prorogued  ;  and  iii  the  mean  time  the  king 
Sgnifying  his  defire  of  not  having  the  affair  decided  by  duel,  the 
court  met  iind  committed  both  the  appellant  arid  appellee  till  thejr 
ihould  give  fi'curlcy  to  the  fatisfaflibn  of  the  kin^  not  tb  attempt 
finy  thing  agaihft  each  other,  and  iinmediately  atterwirds  wai  dif- 
folved  by  a  revocation  of  the  commilfioh  which  had  been  ^rant6d 
JFor  trial  of  the  appeal.  Riifhw.  v«  2.  p.  127.— -Before  we  leav'e  this 
fttbjedl,  it  may  iibt  be  amifs  to  hint  the  hecfeflity  of  having  the 
ff/AiVi/ juHrdiaioh  of  the  court  of  chivalty,  which  is  really  of  iih- 
portance,  duly  reg'uKitcd  and  reformed.  From  th^  preceain^  ac- 
count it  a|)peai's  tb  be  doubtful  who  can  lawfully  afk  a$  the  judged  ; 
and  befides,  the  watit  of  a  trial  by  jury  may  be  deeined  a  reafoh- 
able  oEje^tibn  to  the  form  of  proceedin? ;  and  iii  cotifequence  of 
th'efc  two  cii-icumltances  the  rW/w/Wjbrifdidioh  of  the  cburt  6f  chi- 
valry, hath  long  been  in  a  dormant  flate^  and  is  likely  tb  bontinu^  iii 
it,  unlefs  the  legiflatiire  applies  a  remedy.  This  it  ^ould  be  eafy 
to  eScA  >  for  nothing  more  would  be  neccflary,  than  tb  afcertaiit 
who  Ihbuld  conftitute  the  cburt  in  cafes  of  appeals,  to  aboliih  the 
prefent  mode  of  tnai,  and  to  fubftitute  ih  iti  room  the  tfia!  by 
jury  oB  a  plan  like  that,  which  has  already  been  adopted  by  ftatute 
in  retped  t4  the  rr//v/>i>/ jurifaidibh  of  the  admiralty  dourt.  Ptoi^- 
ever^.it  moll  not  be  taken  for  ^i-anted,  that  this  coa^t  is  the  }tJy 
jufifdidion  fbi^  the  trial  of  crimes  committed  in /0rlf/j^«  cbantries» 
or  tll^  wichout  xcTorting  tb  \x%  there  woiUd  bfe  ad  kbiblute  defeft 
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of  juitice  in  the  cafe  of  all  fach  crimes.  For,  i,  the  33.  of  Hen.  8. 
€•  23.  provides,  that  treafon  mifpriiion  of  treafon  and  murder,  in 
whatever  place  committed,  whether  <ui/hm  the  ii/i^'s  Jomimotis  cr 
*witbeut,  (hall  be  triable  before  commiffioners  of  oyer  and  terminer 
t;o  be  appointed  for  that  purpofe ;  and  this  datute,  we  are  told, 
ftands  unrepealed  as  to  murder,  and  hath  accordingly  been  (bme- 
times  pat  into  ufe.  2.  As  to  treafons  and  mifpriuons  of  treafon 
committed  out  of  the  realm,  they  by  the  35.  H.  8.  c.  2.  are  triable 
either  before  the  king's  bench  or  commifhoners.  See.  i .  Hal.  Hift. 
PI.  C.  283.  It  is  alfo  provided  by  the  26.  of  H.  8.  c.  13.  that  the 
crimes  made  treafon  unde^  that  ftatate,  or  being  fo  before,  if  com- 
mitted out  of  the  realm 9^  (hall  be  indidable  befor'e  commiflioners  and 
tried  in  the  king's  bench;  but  it  is  doubtful  whether  this  flatute  is 
now  in  force,  bee  farther  as  co  the  high  conftable  and  earl  marfhal,  ' 
poft.  ic6.  a.  and  391.  b.' — ^Note  as  to  efcuage,  it  is  expre/sly  taken  ' 
away  by  the  12.  Cha.  2.  c.  24.  and  had  fallen  into  difofe  long  be- 
fore ;  for  there  is  no  inllance  of  parliament's  alTeffing  it  fince  the 
Teign  of  Ed.  2.    See  ante  72.  b. 

[Note  38.]  (1)  The  M% pwr  faire  fitx,  ehi<vaUer  et  pur  fU  tnarier  are  **- r76.  a,! 

frifilj  abolifhed  by  the  12.  Cha.  2.  c.  24.— ^They  were  incident^'     ' 
to  focage  as  well  as  knights  fervice.     2.  Indb.  233.    See  further  as 
to  aids^  Wright's  Ten.  40.  145.  and  2.  Blackft.  Comment.  63. 

£Note39.]  (i)  Rot  Pari.  11.  H.  6.  n.  57.    Simile  pro  ducatu  Comub.  F^y,  a.l 

Rou  Pari.  18.  H.  6.  n.  42.  Rjle/s  e/cbeat  ra.  4.  and  5.  E.  1. ''^' * 
Rot.  20.  Nota,  as  to  the  ancient  boner  of  P ever  el,  tbe  tenure  of  t  bat  ' 
is  in  capite»  but  feme  ne  w  additions  to  tbe  bonor  are  noffo,  P.  7. 
Jac.  Ley  7.  Clarke's  cafe,  Vid.  tamen  P.  17.  Jac.  Churche's  cafe. 
Ley  ^z.for  tbere  it  nu  as  found,  that  tenure  of  the  honor  of  P ever  el  it 
tenure  in  capite»  eis  to  tbe  Manor  of  Wo6dbam  Mortimer*  Hal.  MSS. 
^-By  a  tenure  in  capite  in  this  note,  lord  Hale  means  a  tenure  of 
the  king  ut  de  ccrond  in  contradiftinfUon  to  a  tenure  of  him  ut  dt 
houore.  In  the  time  of  lord  Coke  it  was  the  fafhion  to  denominate 
iht  former  a  tenure  ut  de  perfond  regis  i  and  as  to  the  latter,  it  was 
not  allowed  to  be  a  tenure  in  capite.  But  mr.  Madox  very  juftly 
animadverts  on  lord  Coke  and  his  cotemporaries,  as  well  for 
calling  any  tenure  of  the  king  a  tenure  ut  de  per/ond  by  way  of  dif* 
tln^ion,  as  for  not  allowing  a  tenure  ut  de  honore  to  be  a  tenure  in 
capite.  He  obferyes,  that  all  tenuf  es  of  the  king  are  of  bis  perfon, 
and  that  in  order  to  di(lingui(h  accurately  between  lands  originally 
holden  immediately  of  the  king  and  tl^ofe  holden  immediately  of  him  ' 
in  confequence  of  the  efchcat  of  an  honor  or  barony,  we  {houl'd 
call  the  tenure  of  thofe  of  \\itfrft  defcription  a  tenure  ut  de  corona^ 
and  that  of  the  fecond  a  tenure  ut  de  honore.  Further  he  iliiifls,  that 
tenure  in  capite  of  the  king  is  holding  immediately  of  him  without 
the  interpo&tion  of  any  mfne  lord,  and  confequently  that  a  tenure 
of  the  king  ut  de  honore  is  equally  in  capite  with  a  tenure  ut  de  co^ 
rond,  though  in  other  refpefls  there  certainly  are  very  important 
diferences  between  the  two,  futh  as  render  it  highly  neceflary  to 
preferve  a  diftindlion.    See  Mad.  Baron.  Angl.  163. 

[Note  40.]-         (2)  Grandfather  enfioffs  the  father  and  bis  fin  in  fee,  med  dies,  \n^^  a.l 
f he  father  being  of  full  age  Jhall  fue  li*very  of  tbe  third  part  ofa^'     *     *"^ 
moiety,     Trin.  8.  Jac.  Ley  21,    CranA;lij\  caje.     But  iffeojment  be 
$0  daughter  and  her  bujband^  they  ought  to  fue  Uv^ry  of  tbe  n»hole»for  • 

hUf' 
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h^tb  are  children  within  the  ftatute.  M.  9.  Jac»  Lej^  41.  Bacon* s 
cafe,  ec  ibid.  4.3.   CIeer*j  cafe,     Hal.  MSS. 

(3)  Lavi/j  ««  j'li/fw  to  hufhand  and  'wife  and  the  heirs  of  the  huf  [NotC  4 1.  J 
hand,  Hufhand  and  laife  join  in  a  fine  come  ceo  to  the  ufeofthe 
hujland  and  wifct  and  to  the  heirs  of  the  body  of  the  hufhand t  remain* 
der  over.  The  hufband  dies.  The  <wife  pall  not  fue  li*very\  becauft 
it  twos  originally  a  purchafe  to  the  hufhand  and  tjoife,  and  Jbe  had  not 
'a  greater  eftate  afteriuards,  T.  15.  Jac.  Ley  51.  Menjield*s  cafe. 
Hal.  MSS. 

(2)  Lord  Coke's  manner  of  exprefling  himfclf  on  the  operation  [Note  42.  J 
of  itic  preamble  in  the  conftruflion  of  ftatutes  is  very  oblervable. 

Inftead  of  faying  generally,  that  the  preamble  (hould  controul  the 
enaSing  claufes,  or  of  limiting  precifely  how  far  it  ihall  have  that 
effe6ty  which  woold  have  been  attempting  to  make  a  line  where 
one  cannot  be  drawn,  he  cautiouily  fays,  that  it  is  a  good  mean  to 
find  out  the  intention.  The  authorities  referred  to  in  4.  New  Abr. 
645.  will  ferve  to  exptetn  by  inflances,  what  fort  of  influence  the 
preamble  ought  to  have  in  expounding  ftatutes.  See  alfo  Hatt.  on 
Sut.  53* 

(3)  It  feems  more- proper  to  con/ider /i^^/v^  as  the  age  ofdif-  [Note  43.] 
cretion  for  ivomen ;  for  lord  Coke  himfelf  a  few  lines  lower  dates 

that  to  be  their  time  for  agreeing  or  dlfagreeing  to  a  marriage. 
See  the  note  as  to  the  age  at  which  infants  may  make  a  will  of 
perfonalty,  pod.  89.  t). 

(i)  But  now  the  agreement  after  tzvelve  ot  fourteen  would  not  [Note  44.I 
be  binding  on  the  infant,  if  the  marriage  was  without  banns  or  by 
licence  and  *withr.ui  confent  of  parent  or  guardian,  and  the  infant  was 
not  a  widow  or  widower ;  for  the  26.  Geo.  2.  c.  34.  makes  all  fuch 
marriages  void.  In  reading  this  datute,  it  diould  be  attended  to^ 
that  the  claufe  for  annulling  the  marriages  of  infants  without  the 
conient  of  parents  or  guardians  is  rcdridcd  to  marriages  by  licence} 
Co  that  the  marriage  of  an  infant  without  fuch  confent  may  dill  be 
good,  where  banns  are  regularly  publidied,  nnlefs  a  diiTent  is  openly 
declared  by  th^  parent  or  guardian  in  the  church  or  chapel  at  the 
time  of  publilhirg,  in  which  latter  cafe  the  datute  makes  the 
banns  void.  As  to  marriages  without  either  licence  or  banns,  which 
are  nfually  termed  clandefiiae,  they  are  yni*verfally  annulled  by  the 
ilatate.  Note  that  Scotland  is  excepted  out  of  the  26.  Geo.  a« 
c  33.  In  confequence  of  this,  fo  much  of  the  adl  as  was  calcu-  " 
lated  to  defeat  the  marriages  of  minors  without  the  confent  of  4 

farcnts  or^uardians,  liath  been  frequently  evaded  by  going  into 
cotland  to  be  married  there  and  returning  into  England  imme> 
diately  afterwards.  Indeed  the  validity  of  fuch  marriages  was 
Oifce  quedioned ;  and  though  in  general  marriages  are  governed  by 
the  law  of  the  country  in  which  they  are  celebrated,  yet  it  was 
doabted,  whether  the  lex  loci  ought  to  be  applied  to  a  cafe  accom- 
panied with  circumdances  fo  drongly  marking  the  intent  to  evade 
the  law  of  England.  See  Burr.  4.  part  vol.  2.  pa^e  1079.  But 
this  point  feems  now  fully  fettled  in  favour  of  ihe  Scotch  marriages 
by'a.late.deoifion  of  the  court  of  arches,  \vhi.cii  was  afterwards  con- 
firmed in  the  court  of  delegates*  However  it  may  not  be  amifs  to  re- 
coiled that  there  have  been  perfons  of  authority  who  will  not  allow 

fuch 
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l|ach  c^ei  pf  aj^MucDt  ev^fion  or  the  law  of  tny  countrjr  ta  fait 
within  the  principle  on  which  the  Itx  Uci  ii  bdulged.  There  is  a 
ftrone  piffige  to  this  effefl  in  the  worlci  of  a  Dutch  author* 
whole  vffwet  on  the  dvll  tsw  are  much  efteemed.  E^a  He  tx' 
ijiin^,  fays  nuber.  after  patting  a  cafe  in  which  the  law  of  <nia 
Dutch  province  ag^i^It  the  marna|es  of  miQors  withoat  the  content 
tfi  Euardiaai  was  eviwed  by  ranmog  away  into  another  province 
^vmg  a  Afferent  law,  baiK  ran  BUtniftfti  ptrtintri  ad  potr^ma^ 
jarit  ntjiri,  tu  iJn  itOH  magi/traim  btie  ciligatot  ijurt  gtntium  ijuf. 


juris  ntfiri,  in  idn  «an  magifiralui  btie  ollizatis  ijare  gtiai'um  tjuf- 

moJi  nuptial  HgMfttr*  it  raf^i  hsben,     Mullejui  magij ^afucndant 

mfattrt  viJtri,  qui  eivibm  alitmi  imperii /ad 


m./cimtii  -oaUntti  imfertiuiafr. 
■tnjii^u  Uguix  Jivtr/arum  in  Jivtr^i  imftriit 
r._  Rom.  page  538.     In  this  digrpffioo  the 
'  infonnia^  diflertation  on  the  ux  tod,  and 
I  the  appltcation  of  it  ought  to  be  regolatedf 
luftrated  by  a  variety  of  cafes,  more  parti- 
10  leftamcncsi  marriage],  and  contrafls  in 
i  printed  Argumeni  igainll  Slavery  in  thi? 
Negro,  which  was  determined  ip  B.  R.  Trin. 
75-     It  is  there  attempted  to  prove  by  prin- 
ciples ofrealbn  as  well  as  by  authoritiesi  that  the  Ux  /bti  is  not  ap- 
plicable in  the  inllance  at  Jlavrrj,  fini  that  though  a  negro  it 
prought  from  a  country  in  which  he  was  legally  a  flave,  yet  he 
chaffs  to  be  fo  and  ^ains  his  freedom  to  all  intents,  the  moment 
hu  mailer  carries  him  into  one  where  domellic  llarery  u  fx)t  pcr^ 
mitted. 

[Note  45'3  fs)  See  ace.  Swinb.  on  Spoufals  34,      But  iboogh  the  Jule, 

which  where  one  of  the  parties  is  under  the  age  of  difcretjon  makes 
the  contra^  of  marriage  equally  voidable  by  60th,  is  admiiied  with 
rcfpeft  to  eUnal  marriages,  yet  the  civilians  ar.d  canonifts  are  not 
agreed,  that  it  holds  ai  to  contrafls  of  marriage  ftr  v.-ria  dt  frte-- 
fiiai  uiibout  folemnization.  Some  think,  that  fuch  contrads  have 
the  full  effeft  of  a  contraa^^r  ■uirha  dt  frir/inii  on  the  perfon  who 
is  of  the  age  of  difcretion,  and  that  it  is  only  in  the  power  of  the 
jtuHgtr  party  to  affent  or  difTent  on  attaining  the  age  of  difcretion. 
Bat  accortliog  to  othersi  i»th  parlies  are  in  the  fame  fit^aUpn,  and 
as  it  can  only  have  the  force  of  a  contrafl  ftr  I'trba  dtfufart  ^s  to 
the  younger  pany  unlefs  it  is  rati^ed  at  the  age  of  difcretiop,  (b  irt 
ihe  meajTlime  it  P13II  not  have  a  greater,  eifcft  on  the  tldtr,  and- 

confecjufntly  unjefi  the  contraA  is  i^cified 

party  attains  the  age  of  difcretion.  it  will 
marriage  of  titber.  Swinburrie  adopts 
■*  Swinb.  on  Spoiif-  36.  But  this  ^o^rine  c 
of  the  pardes  b  an  Infant  or  un^r  the  ag 
true  It  may  be  in  its  apptica^^n  to  a^i^ 
of  marriage  fir  vtrba  de  fr^linli,  muil  n 
tending  to  other  cwirads  wi^i  ani  |nian 
marriage  ptr  'Ltrta  difitturi;  bft  tn  tjiefi 
may,  it  is  faid,  be  bound  at  «//  events  W  0 
infant  ttie  contraA  may  be  -veidtiili.  Aci 
Halt  and  iVard  the  court  he!d,  that' if  ,s  m 
a  contrafl  of  inarriage  with  a  wom^  t}{  11 
afterwards  marries  another  woman,  an  ^j 
liim  for  breach  of  hi»  propiiif •    See  2.  St 
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in  Fitz*GUib.  17;<  ^7;^  1.  Barna^.  209.  247.  333.  2.  B^rpad. 
12.  173.  176.  As  to  the  e(Fe6t  of  the  26.  of  G.  2.  c.  3^.  o^frf-' 
k^nfra^i  of  x]>arriage,  fee  note  4. 

(4)  It  fccms  that  precontra3  is  now  no  longer  ^  <;agfe  ft>r  difr  [Note  46*] 
folving  a  marriage  in  England ;  for  it  appears  impliedly  tal^en  away 
by  26.  G.  2.  c.  35.  which  enaf^s,  that  there  (ball  be  no  fuit  in  the  ' 
eccleiiaftical  court  for  compelling  the  celebration  pf  marr^ge  |^y 
reafop  of  any  contra^,  whe^er  per  'utrha  de  prafjknti  pr  per  nttrha 
Je  fitiurop  ctiX/^Tt^  into  after  the  25th  of  March  17  $4.  It  ^s  ob* 
feryable,  that  the  fiatute  mentipns  contrafls  of  marriage  hyfuiun 
as  well  as  thofe  by  prefent  words ;  but  nbtwith landing  Uii$,  it  is  ffu* 
from  being  clear^  that  matrimony  could  eve;*  be  compelled  in  the 
ecclefiaflical  -court  on  a  contra£t  of  the  former  kind  o;ihcrwife  than 
by  aJmonitiott,  and  probably  it  was  included  in  the  ftatate  merely 
fropR.  cautipp.    See  z.  Stra.  938. 

(i)  Th9  15.  G.  2.  <?.  30.  annuls  the  marriages  of  all  perfons,  [Note  47.  J 
wliQ^  after  being  found  luoaticks  on  inqaifition  by  commiiHon  under 
the  great  fea)>  or  afcer  being  commicted  to  the  care  of  trailers  by 
zQl  of  parliament,  fball  qia^-ry  without  the  chancellor's  declaring 
them  of  lane  mind,  before  this  a^  there  could  be  no  doubt  as  to 
the  validity  of  the  marriages  of  lunaticks,  where  it  could  be  clearly 
proved*  thai  they  were  n^ajrried  in  their  lucid  intervals.  One 
fl/puld  thinky  that  tl>cre  could  be  as  little  room  tp  doubt  their  inca- 
pacity of  coQtra^ing  iparriage  whlld  in  an  adual  (late  of  infanity, 
if  OUT  books  were  not  remarkably  Hlent  on  the  fubje(^«and  it  was 
pot  alfo  faid,  that  by  our  law  an  ideot  i  nativitatey  in  whom  the 
general  incapacity  pf  making  contrails  appears  to  form  as  ftrong 
an  obj^ion  as  occurs  in  the  c^fe  of  a  madman^  may  con  fen  t 
to  marriage*  This  dQclrine»  as  to  ideots^  however  ilrange  it  may 
appear,  is  mentioned  as  a  point  adjudged  in  one  cafe,  and  feems 
confirmed  by  allowing  dower  to  the  wife  of  an  ideot,  and  by  quef- 
tioning  the  right  of  an  ideot*s  hufband  to  courtefy  merely,  where  on 
account  of  an  ofHce  finding  tlie  wife's  ideotcy  and  the  defcent  of 
land  to  her  afcer  the  marriage,  it  is  apprehended  that  there  is  a 
IDpncouHe  of  titles  betvyeep  the  king  ana  the  hufband.  See  i.  Ro. 
Abr.  357*  and  ante  fol.  30.  b.  andnote  2.  there.  By  the  Roman 
law,  perfons  continually  mad,  lunaticks  except  during  the  intervals 
of  ianity,  and  ideots,  were  all  equally  incapable  of  marriage.  See 
Broawer.  de  jur.  connubior.  lib.  a.  cap.  4. 

8o*b«1  (0  Th,t  WQxi  higttmy  13,  frequently  ufed  to  defcribe  the  crync  [Note  48.] 
of  marrying  a  fecbnd  wife  during  the  life  of  the  firll;  but  the  pro- 
per name  ror  this  offence  in  onr  law  is  polygamy^  and  with  us  a 
kigmifi  is  9  nian  who  jeitber  marries  a  wjdoiv  or  after  the  death 
oThis  firfijAafe  marries  ai  fecond  time,  in  confequence  of  which  he 
fbnnerly  cpntd  not  claim  the  benefit  pf  clergy.  This  d^tiial  of 
the  bpiMifit  oioStxgy  to  bjg^mifts  was  in  confequence  of  fome  an* 
p^qt  papal  conilitutions  and  panons  of  councils  agaipil  admitting 
big^iSs  into  holy  orders;  a  prohibition,  whic-h,  however  fpe* 
cioafly  defended  by  texts  of  fpripture,  wholly  Priginated  from  th? 
Vijarioos  policy  of  the  church  of'Rpme  in  difcpuraging  the  mar- 
nilgea  of  the  clergy*  and  Ipd  the  way  to  the  complete  edabUfh- 
ment  of  celibacy  apiocigtl  them.  See  Levit.'c.  21.  v.  13,  14, 
i.  Tim.  c  S*  .V-  XJLf.  Siimma  CpnclL  per  Mixa^d.  fb!.  4.  a.  1 1 9.  a. 
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168.  b.  230.  hi  Bingh.  Andq.  Chrid.  Ch.  b.  4.  c.  5.  Tayl.  Elem, 
Civ.  L.  295.  and  the  word  Bigamus  in  the  index  to  the  Corp.  Jur. 
Canon  ed.  Pithseor.  However^  the  exclufion  of  bigamlfts  from 
the  benefit  of  ditigf  was  not  entirely  accomplifhed  till  the  council  of  • 
Lyons  ended  the  doubts  which  before  prevailed^  by  pofitivel/  de- 
claring bigamifts  omni  prmUgh  ckricaJi  nudatos.  It  appears^  that 
this  conititution  was  immediately  received  in  England;  for  the  (latute 
of  4.  E.  Lite  higamis  ukes  notice  of  it,  and  explains  how  it  (hould 
be  conftrnedj  by  directing  that  it  fiiould  be  underftood  to  compre- 
hend ^gamifts  befortf  as  well  as  thofe  who  became  fo  after.  See 
4.  E.  I.  c.  5.  2.  Inft.  273.  2.  Hal.  Hift.  PL  C.  372.  2.  Hawk. 
PI.  Q.  b.  2.  c.  33.  f.  5.  and  Barringt*.on  Ant.  Stat.  2d  ed.  73. 
When  the  benefit  of  clergy,  by  being  allowed  to  all  who  could  read, 
was  extended  to  laym\en  as  well  as  perfons  in  orders,  the  reafon  for 
ouding  bigamifts  of  clergy  in  great  meafure  ceafed;  but  notwith- 
ibmding  this,  the  exception  of  bigamy  continued  till  it  was  taken 
away  by  the  ftatate  of  Edw.  6.— The  pointing  out  exadUy  the  ap- 
propriated fenfe  of  the  word  bigamy  in  our  law  was  the  more  nc* 
ceflary,  becaufe  very  fenfiUe  writers  have  been  inattentive  to  it. 
We  find  a  remarkable  inftance  of  this  in  the  quarto  edition  of  the 
Statutes,  the  editor  of  which,  in  a  note  on  the  4.  £.  i.  c.  5.  xt{tT% 
to  the  I.  Jam.  i.  c«  ii.  as  making  biga/n;  a  felony. 

£Note  49. ]         (2)  ^n  the  famous  cafe  of  Aihby  and  White,  in  which  the  qucf«  [Si.  b.l 

tion  was,  whether  an  aAion  on  the  cafe  would  lie  againft  a  return- 
ing ofiicer  for  refufing  a  vote  at  the  eleflion  of  a  member  of  par- 
liament,  one  obje Aion  made  to  the  action  was,  that  it  was  of  the 
firft  impreilion ;  and  the  words  of  Littleton,  in  explaining  why  an 
adlion  could  mot  be  maintained  on  the  fiatute  of  Merton  againft 
a  guardian  for  difparagement,  were  much  relied  upon  by  judge 
Powys  as  an  authority  diredly  in  point.  But  lord  chief  juftice  Holt 
anfwered  this  objedion  by  citing  many  inflances  of  allowing  new 
adions;  and  therefore  in  this  particular  judge  Powell  concurred 
with  Holt,  though  they  differed  on  the  principal  que  (lion.  'See 
2.  L.  Raym.  944.  946.  and  957.  It  raieht  alfo  have  been  obferved, 
that  Littleton  is  only  ftating-  the  opinion  of  others,  and  that  he 
concludes  witli  a  qu^rre ;  and  further,  that  in  the'  cafe  put  by  him 
the  queHioQ  was  merely,  whether  the  proper  remedy  was  by  aSfion 
or  by  entry.  However,  it  mull  be  confeifed,  that  thenoveliy  of  an 
aflion  may  frequently  be  fairly  urged  as  a  vftrong  prefumpti've  ar- 
gument againil  its  lying ;  more  particularly,  where  the  rights  which 
IS  tlie  foundation  .of  the  adlion,  is  admitted,  and  the  mode  pf  re* 
lief  is  the  only  thing  controverted,  as  was  the  cafe  in  Afhby  and 
White. 

[Note  50,]  (0  See  ante  76.  a.  Lord  Coke  there  cites  a  paflage.  from  rg^^  2  1 

Domefday-book,  in  which  reliefs  are  mentioned ;  and  from  this  early  L  «>*  *^ 
ufe  of  the  word,  and  from  the  terms  of  a  law  of  Edward  the  Con« 
it^QTf  and  of  two  laws  of  Canute,  fome  have  inferred,  that  reliefs 
were  known  to  the  Saxons.  This  circumilance  is  /noch  relied  on 
by  thofe  who  infift,  that  feudal  tenures  were  efiahjifhed  in  England 
before  the  Conqueft;^  and  therefore  fir  Henry  Spelman,  who  fup<« 
ports  the  contrary  opinion,  is  vtiy  full  in^  his  onfervation  on  this 
part  of  the  fubjcft.  The  fum  of  what  he  advances  is,  that  Domef* 
'  d ay > book  at  the  utmoft  only  proves  the  ufe  of  reliefs  after  the 
Conquell,  which  is  not  denied;  that  the  fuppofed  law -of  Edward 

th«    ' 
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the  ConfcrfTor  is  either  not  genuine  or  belongs  to  William  Rufus ; 
that  heriot,  which  is  the  word  dfcd  in  the  original  language  of  the 
laws  of  Canute,  is  improperly  tranflated  relief  \  and  ladly,  that 
however  it  might  fuit  with  the  policy  of  the  Normans  to  affimilattf 
reliefs  to  heriots,  there  were  the  moft  eflential  differences  between 
the  two.  According  to  fir  Henry  Spelman,  the  heriot  was  paid  out 
of  the  goods  of  the  dueafed  poflfeflbr  of  the  land,  the  relief  by  the 
.  htir^  out  of  bis  o^n  purfe\  the  heriots  at  all  events,  the  relief  only 
10  cafe  of  talcing  up  the  lands  in  fucceffion.  Thefe  two  of  the  dif- 
ferences taken  by  Spelman  are  particularly  dated  here ;  becsLdft 
they  apply  to  heriots  and  reliefs  as  they  are  now  didinguifhable* 
See  the  Treat,  on  Feuds  in  Spelm.  Pofthum.  31.  It  is  obfervable, 
that  Brafton  marks  the  diftinftion  between  reliefs  and  heriots  very 
ftrongly,  and  in  terms  partly  correfponding  with  the  idea  of  Spel- 
man; for  after  treating  at  large  on  reliefs  Bradlon  adds,  ejf  quidem 
etiia  prajlaiioj  qust  nom.natur  herieffam,  et  qua  nullam  comparationem 
haheat  ad  reli'vtum ;  fcilu:ett  ubi  tencns,  liber  'Vrl  fer'vus,  in  morte 
Juii  dominum  Juum,  di  qtiD  tenuerit,  tffpUit  de  meliori  a*veriofuo,  vel 
de  fecundo  msliori,  fecundum  diver/am  locorum  confuetudinem\  qutt 
quidem  prajr alio  magi s  fit  de  gratia  quam  dejurty  et  qua  bareditatem 
non  coHtingit,  See  Bra6t.  lib.  2.  cap.  36.  fo.  S6.  a«  See  further 
as  to  heriois,  poll.  185.  b* 

(2)  See  ace.  Ley  on  Wards  and  Liv.  fol.  ed.  17.    W.  Jo.  13 J.  [Note  51.  J 
The  diflindiion  is  not  merely  nominal  \  for  lord  Coke  in  another 

place  aHigns  it  as  a  rcafon,  why  a  relief  is  not  within  the  limitation 
of  50  years  prefcribed  by  the  32.  H.  8.  c.  2.  in  the  cafe  of  avowry 
Or  conufance  for Juit  or  fer'vice.  2.1nft.  95.  Note,  that  in  the  book 
lad  cited  forty  years  are  mentioned  as  the  limitation  in  the  32.  H.  8. 
but  mr.  Ruff'head  in  his  edition  of  the  Statutes  fays,  that  in  the  rr- 
terd  the  time  is  ff/j  years* 

(3)  But  it  IS  faid,  that  if  the  relief  is  claimed^  not  by  reafon  of  [Note  51.} 
tenure,  but  by  cufiom,  there  mud  be  a  prefcription  for  the  didrefs 

to  warrant  it.     See  W.  Jo.  133. 

l"3*  *^*J  (5)  ^^^^  annuity  is  therefore  called  cteation-money,  and  the  grant'  [Note  33.] 
of  it  ufually  expreffedi  that  it  was  ailigned  in  order  to  enable  the 
grantee  the  better  to  fudain  his  newly- acquired  dignity.  Mr* 
Madox  gives  us  vaf ious  indanc^es  of  fuch  annuities ;  and  it  appears^ 
that  they  were  not  confined  to  earls;  for  one  of  the  letters  patent 
10  his  book  is  a  grant  of  10!.  a  year  by  Hen.  6.  out  of  the  crown 
revenues  in  Cumberland  to  fir  Thomas  Percy  on  creating  him  baron 
of  Egremont.  See  Mad.  Baron.  Anglic,  ia.2.  In  Dyer  2.  a.  no- 
tice is  taken  of  an  annuity  of  this  kind,  and  it  is  there  faid  to  be 
fo  annexed  to  the  dignity  as  not  to  be  alienable.  See  further  as  to 
creation-money,  Camd.  Britann.  ed,  1772.  p.  125. 

[5l.  a.l         (*)   ^0  l"  ^^^  ^ofi  rf  '^'  ^i^g*  ibe faxbtr Jhall  have  tbe  cuftody  bf  fJJote  C4.I 
ibe  body  and  t be  marriage,     7.  Jac.  Cur*  Ward.    L^  m,  !•    UmoH% 
tdfe.    Hal*  MSS.— See  Ley  1. 

[8r,  a.l        (0  By  the  il.  Cha.  2.  c.  24.  tenure  by  tkigbt^t  J^rvice,  whe-  [Note  55.! 
*-*     thcr  of  the  king  or  of  a  common  perfon,  together  with  all  its  op- 
preflive  fruits  and  confequences,  as  alfo  thofe  of  focage  In  capite,  is 
wholly  taken  away ;  and  every  fuch  tenure  im  converted  into  freg 

( I )  and 
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and  common/oca^e.     The  fame  (latute  cna£l5«  that  all  tenures  which 
fbould  afterwards  be  created  by  the  king,  (hould  be  va  frtt  and 
€ommanjocage  only.     Nothing  can  be  noorc  full  in  expremon  than 
this  a^ ;  for  beiides  generally  abo1i(hmg  tenure  by  icnight's  fervice^ 
and  the  confequences  peculiar  to  that  tenure  ^n^focage  In  caphe^  it 
defcends  into  particulars  with  a  redundancy  of  words,  which  can 
enly  be  accounted  for  by  the  extreme  anxiety  to  extirpate  com- 
pletely the  ev3s  the  Jegiflature  had  under  contemplation,  for  which 
purpcne  it  might  be  deemed  moft  fafe  to  attack  them  in  every 
ftape«      We  have  already  obferved  in  fome  former  notes*  that 
komage  efcuage  and  the  aids  pur  JUe  marier^  and  pur  f aire  Jitx  cbi^ 
malier  are  exprefsly  mentioned,     it  remains  to  add*  that  the  (la- 
tute»  after  taking  away  the  court  of  wards  and  liveries^,  enumerate 
ward  (hips,  liveries,  primer  feifina  or  Duilerlemains,  values  and  for> 
ieitures  of  marriages^  and  fines;  feifbres  and  pardons  for  alienation, 
and  fweeps  away  the  whole.     But  the  a6l  prcferves  r«nts  certain, 
heriots,  fuits  of  court,  and  other  (ervices  incident  to  common  fo- 
cage,  and  fealty ;  and  alfo  fines  for  alienation  due  by  the  ciiltoms 
ef  particular  manors,  unlefs  fuch  fines  are  for  lands  in  capite*     Re* 
liefs  for  lands,  of  which  the  tenure  is   converted  into   commoit 
focage,  are  alfo  faved  in  fome  inftanccs ;  for  the  claufe  which  pre- 
ferves  rents  cerfaixt  provides  that  fuch  relief  (hall  be  paid  in  re/peB 
sf/ucb  rentSi  as  .is  paid  on  die  death  of  a  tenant  in  common  ibcage* 
from  this  ckiTfe  it  feems,  that  there  can  be  no  relief  out  of  lands 
which  t^  i^atute  changed  into  /ocage,  unlefs  where  a  quit  rent  is 
alfo  payable;  and  thercafon  of  thus  exprtriling  the  aft  will  appear 
by  confidering,  that  a  year's  rent  is  the  relief  for  lands  holden  by 
common  focage,  and  confequently  is  never  due  out  of  lands  which 
are  not  fubjea  to  a  rent,  unlefs  by  ipecial  cdftom,.  or  exprefs  re- 
fervaiion.     See  poft.  Se£t.  1 2& 

f  Nete  56.  J         (i)  Mr.  Somner  dHapproves  of  this .  ctymologyr  p  not  large  r8&.a« 

enough  to  comprehend  all  the  fer vices  of  the  tenure  by  focage, 
which  may  be,  and  fometimes  are,^  totally  unconnected  with  the 
plough.  According  to  him,  focage  is  derived  from  the  Saxon 
word  Joe,  which  fignifies  hherty  or  privOrge,  and  with  agium  added 
to  denote  the  ageuda  or  fervice  imported  a  fret  or  privileged  te- 
nure J  and  this  derivation  is  preferred  by  a  writer  of  great  judg- 
ment. Somn.  Gavelk.  133.  and  a.  Blacki^.  Comment.  5th  ed.  80.. 
However  fir  Martin  Wright,  though  he  confefles  the  ingenuity  of 
mr.  Somner's  derivation,  endeavour!  to  jullify  Littleton's,  and 
thinks  that  the  objeClion  to  it  is  obviated,  when  it  is  coniidered, 
that  in  the  cafe  of  focage -tenures  piough-fervice  was  the  moft  an- 
cient and  ufual  refervation ;  to  which  obferi^ation  one  may  add, 
that  the  propriety  of  a  denomination  is  not  always  the  proper  tcft 
of  etymologies.  Wright's  Ten.  143.  It  feems  indeed,  that  both 
derivations  have  their  (hare  of  probability,  which  is  as  much  as  caii 
\c  expend  on  a  fubjed^  ib  veiy  uncertain. 

[Note  57.  J  C^)  This  explanation  of  Thata-Jaud  and  ^cve-had  is  oppofed 

by  fir  Henry  Spelman,  who  inveiHgates  the  fubjed  very  minutely^ 
See  Spelm.  Pofthum.  38,  39.  In  a  fotroer  note  we  had  occafion 
to  hint  at  lir  John  Dalrymple's  opinion  on  the  fame  fubje^i,  and  on 
the  nature  of'^the  difference  between  bock-IanJ  zxt^fUk-Und,  See 
ante  6.  a.  note  6.  Since  the  writing  of  that  note,  a  traft,  tntltkd 
ADjc^rf:  m  the  B9ck'lani  amd^Jk4and  rfxht  ^Axvaj^liath  been 

printed. 
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primed,  the  profeiTed  objcfl  of  which  is  to  examiRe  ^d  confute  the 
notions  advanced  by  £r  John  Dalrymple.  This  tra6l,  being  at 
prefent  only  diftributed  amongd  the  au^or's  friends,  is  difficult  to 
be  procured)  tod  is  mentioned  here  for  the  fake  of  fuch  readers  ai 
may  be  curious  to  explore  this  dark  and  controverted  fuhje^.  See 
further  Fearn.  Legigraphic  Chart  of  Landed  Propert.  ante .  6.  b* 
7.  a.  58.  a.  and  2.  Whitak.  Hill.  Manchefl.  154. 

(t )  Accordiog  to  Ptteherbert>  fuch  a  tppure  was  itHtghi^sfimtkt.  [Note  t8«  1 
This  be  infers  from  the  form  of  a  writ  of  livery  fued  out  hy  an  heir 
on  attaining  his  fall  age,  where  he  held  of  the  kWig  as  §/  an  honor 
in  the  king's  hands  by  tha  fervsce  of  rendering  the  rent  of  ten 
ibiilings  a  year  towards  guarding  the  ca(Ue  of  Dover ;  and  Fitz« 
herbert  endeavours  to  account  for  the  tenure  being  itnight'0  kr^ 
vice,  by  fugge[ling»  \hsx  the  -fervice  might  tjcitmly  have  beea 
guarding  the  caflie*  tod  that  in  nodere  times  tji^  king  might  takfi 
a  rent  to  lieu  of  caftle-guard  ;  which  taking  of  a  rent,  i^y%  Fitz* 
hcibert,  wodd  not  alter  the  nature  of  the  tenune.    Fitaherb.  Nat* 
Br.  256.     However,  this  opinion  of  the  reverend  judge  is  not  de- 
livered abfoldtely,  but  is  accompanied  with  a  ^tutri\  and  indeed  it 
ieeais  very  liable  to  exception.     For—^i.  The  form  of  the  writ 
relied  upon  appears  quite  confident  with  /ocage  in  capite;  fuing  of 
livery  by  the  heir  at  full  age  having  been  incident  to  that  tenure 
as  well  as  to  kuight^s  fer^ia  /«  cafiie^  unlefs  the  heir  was  under  * 
foerteen  at  the  death  of  the  ancellor.     See  ante  'j'j,  a.-*«-2.  The 
p.nopriety  of  the  writ,  in  the  cafe  to  which  ic  is  applied,  may  be 
faff  eded ;  ^  fuing  of  livery  by  the  heir,  except  in  fome  few  fpe- 
tia!  cafes  dilHngnsihed  hy  a  kind  of  prefcription  of  which  lord  Coke 
fpeaks  doubtfully,  was  confined  to  tenure  in  capite^  or,  to  ufe  the 
phrafe  preferred  by  mr.  Madox,  at  dt  corona^  whereas  the  writ  in 
Fitzherbert  reprefests  the  tenure  to  have  been  «l  dt  honote.     See 
ante  7).  a.-<-3.  Fitzherbert's  reafon  for  confidering  the  tenure  at 
knight's  fervice  fccms  unwarranted  by  the  terms  of  the  writ.     He  , 

fappoG^d  the  fervice  refcrved  to  be  caiUe -guard,  and  the  rent  to  be 
merely  ukes  by  the  king  as  a  commucatloa  iti  money ;  but  the 
writ  cxprcfsly  ftates  the  rent  to  be  thi  feririce.— 4.  \i  Fitzherbert^ 
by  (aying  that  the  king  took  the  rent  for  the  cattle-guard,  means 
that  the  latter  was  fo  changed  into  the  formert  thst  the  caHle-guard 
could  no  longer  be  demanded,  then  his  idea  of  the  tenure's  cooti- 
nair.^  to  be  ca(lle>guard  and  in  chivalry,  is  contradided   by  fir 
William  Capell's  cafe  cited  in  lord  Coke's  report  of  Lutterel's 
cafe ;  for  in  that  the  court  held,  that  by  fuch  a  perpetual  change  of 
the  Cervice  the  tenure  was  converted  into  focage.   Sec  4*  Co.  S8.  a. 
-^.  The  authority  of  Littleton  is  clearly  againd  Fitzherbert'^ 
noiioo;  and  according  to  the  opinion  of  the  iormtXt  a  cafe,  in 
which  the  fervice  referved  was  a  yearly  rent  in  money  for  guard  of 
the  ca!Ue  of  Dover*  was  adjudged  early  in  the  reign  of  Charles  th^ 
firft.   See  Litt«  Rep*  47.     However  it  {^Qold  not  be  concealed,  that 
in  tills  lait  caiie  ihe  court  feemed  inclined  tu  thinks  that  under^rr^oT 
circmnftances  there  might  be  a  change  of  the  ca(lle-guard  into  rent 
by  ooafe&t  of  the  king  and  hi«  tena^  without  altering  the  tenure, 
where  evidence  could  be  givea  of  the  maauer  in  which  the  change 
wasefGeaed. 

(1)  Here  the  wond  heir  is  fignificant;  for  it  feems  to  tmporr,  [Nots  co.1  ] 
that  gtiardiaDflup  an  ipcage  can  be  of  hwrs  ^^^    Howavcr^  though 

(la)  it 
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if  was  always  dear,  that  guardian  in  chivalry  conid  only  be  on  a 
dtfientt  yet  fome  have  doubted  whether  wardftiip  in/oca^e  might  not 
be  where  the  infant  was  in  by  purchaft.  This  point  was  agitated 
fo  late  as  the  28th  and  29ch  of  Charles  the  fecond,  wben  the  court 
held,  tliat  guardianship  in  focage  was  equally  confined  to  a  defcent 
with  guardianihip  in  chivalry.  2.  -Mod.  176,  Vin.  Abr.  Giuar^ 
dian,  I.  • 

[Npte  6a]  (2)  Mr.  feijeant  Hawkins  fuppofes  an  elder  brother  to  parcbafe  [gg.  b. 

land,  and  the  land  to  defcend  to  his  younger  brother  bein^  under 
14;  in  which  cafe  the  infant's  paternal  and  inatcrnal  relaaons  are 
equally  of  the  blood  of  the  firft  purchafer^  and  therefore  equally 
capable  of  inheriting  to  theih ;  and  then  mr.  ferjeant  aiks»  who 
(hall  be  guardian  in  focage.  Hawk.  Abr.  of  Co.  Litt«  Perhaps 
there  may  be  fome  difficulty  in  folving  this  queilion.  If  Littleton's 
rule  be  underftood^r/^^,  there  cannot  be  any  guardian  in  focage 
in  fuch  a  cafe,  unlefs  the  next  friend  is  a  father  or  mother  or  other 
lineal  anceflor,  or  of  the  half  blood ;  for  all  of  the  other  relations 
may  by  poflibility  fucceed  as  immediate  heirs  to  the  ion.  Bat  if 
the  next  of  blood  on  either  fide  may  be  guardian,  the  mother's 
blood  mud  be  preferred,  becanfe  they  are  the  mofi  remotg  from  the 
fucceflion. 

[Note  61.]  (3)  Guardian /^r  eaufe  de  ward  is,  where  one  infant  in  ward<- 

(hip  is  guardian  of  another  infant,  in  which  cafe  the  wardftiip  of  the 
firft  infant  intitles  his  guardian  to  the  wardftiip  of  the  fecond.  But 
it  feems,  that  only  g^uardian  in  chivalry  and  in  focage  could  be 
guardian  p:r  caufi  de  loard*  See  2.  Ro*  Abr.  35.  40.  and 
Vaugh.  184, 

[Note' 62.]         {5)  This  point  appears  to  have  been  adjudged  contra  in  lord 

Coke's  time,  though  it  is  not  taken  notice  of  by  him.  See  Swan's 
c'afe,  2.  Ro.  Abr.  40.  Ow«  12S.  Mo.  63^.  Cro.  Eliz.  S25.a^d 
2.  And.  171.  However,  as  lord  Coke  here  decides  again  ft  the  half 
blocd,  the  queftion  was  revived  after  the  Reftoration;  but  the  cafe 
did  not  produce  any  opinion  of  the  court.  T.  Jo.  17.  The  rule 
as  exprciTed  by  lord  Coke  certainly  excludes  the  half  blood  ;  bccaufc 
he  extends  it  to  all  poflibility  of  defcent.  But  if  the  judgment  in 
Swan's  cafe  was  right,  the  rule  ihould  be  con£ned  to  all  poflibility 
df  immediate  defcent. 

[Mote  63.]       '  (6)  Lord  chancellor  Macclesfield  very  much  difapproved  ofth« 

rule  of  our  law,  wi.iih  gives  the  guardianftiip  in  focage  to  the  next 
oTkin^to  whom  the  land  cdnnot  defcend.  He  would  not  allow  the 
cxcliifton  of  the  heir  to  the  land  to  be  founded  on  reafon,  but 
deemed  it  the  oflfspring  of  barbarous  times  and  the  efFed  of  a  cruel 
prefumption.  Therefore,  when  he  was  applied  to  on  a  like  prin- 
ciple, for  an  order  to  remove  a  lunatick  from  the  cuflody  of  mr. 
juftice  Dormer,  who  was  the  lunatick's  uncle  and  next  in  remain* 
der  to  him,  but  had  with  the  confent  of  the  nomnal  committee  of 
the  lunatick's  perfon  taken  care  of  him  for  many  years,  and  treated 
him  with  the  greateft  tendemefs;  under  thefe  circumftances  his 
lordfliip  refufed  to  make  fuch  an  order,  i.  P.  Wms.  260.  See 
alfo  9.  Mod.  142.  and  Cary's  Rep.  137,  138.  But  notwithftand- 
ing  this  cenfufe  by  one  moll  defervedly  of  high  authority,  the  rule 
i»f  our  law  ia  refped  to  goardianftiip  'vx  focage,  confidered  as  one 

.        ,  fetding 
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iettling  the  right  by  nearnefs  of  hlood  without  regard  to  ferfonal 
qualifications^  which  was  the  point  of  view  in  which  lord  Coke  and 
thofe  he  follows  extolled  it,  is  furely  very  dcfenfible ;  for  it  gives 
the  caftody  of  the  infant's  perfon  to  thofe,  who  in  point  of  nearmfs 
^f  blood  have  equal  pretenfions  to  the  tru(l>  without  the  fame  temp- 
tation in  point  o^  tntereji  to  abufe  it«  However,  in  juilification  of 
the  Roman  law  it  (hould  be  remembered,  that  their  order  of  fuc- 
ceflion  xnade  it  impoflible  to  adopt  a  diflindlion  like  th^t  of  our 
law  in  the  cafe  of  guardianOiip  in  focage;  for  by  the  Roman  law» 
the  relations  both  of  the/iz/^/r's  and  mother's  blood,  being  in  equal 
dLegrcc,  were  equally  capable  of  inheriting;  and  the  emperor  Juf- 
tinian  having  wholly  dellroyed  the  dilUn^tion  between  the  agnati 
and  r0^0:'r/,  there  could  not  he  proximity  of  bhod  w'lihoui  proximity 
to  the  fuccejjion.  Novell.  i8.  c.  4,  5.  Such  being  the  difference  of 
the  two  laws  in  point  of  fucceifion,  ir  is  rather  unfair  to  make  a 
comparifon  between  them  in  point  of  .guardian (hip.  Befides,  near* 
nefi  of  blood  alone  is  at  belt  a  very  exceptionable  rule  for  fettling' 
the  right  of  guardian  (hip.  It  mult  frequently  give  a  title  to  thofc^ 
who  are  in  every  refped  the  leall  qualified  for  a  truit  fo  delicate 
and  important.  Nearnefs  of  blood  ought  to  be  greatly  regarded ; 
particularly  in  the  cafe  of  parents,  whofe  title  by  nature  is  fo  ltrong« 
that  to  wred  from  them  the  caftody  and  education  of  their  chil- 
dren, except  when  there  is  any  grofs  mifcondu^  or  the  mofl  ap- 
parent incapacity,  would  be  very  inhuman  indeed.  But  perfonal 
qualities,  iiiuation  of  life,  intereft  in  the  fuceefiion,  and  other  cir^* 
cumftances,  whether  operating  for  or  againlt,  (hould  alfo  be  at- 
tended to;  and  hence  arifes  the  necefiity  of  a  difcretionary  power  in 
the  choice  of  guardians.  On  this  principle  in  many  countries  in 
Europe  the  father  is  now  intruded  with  the  power  of  alfigning 
guardians  for  his  children  by  teftament,  and  for  want  of  a  te(ta- 
Bicntary  guardian,  fome  great  magillrate  or  judicial  officer  is  au'> 
thorized  to  nominate;  at\d  in  other  countries  guardians  are  wholly 
dative  by  a  magiltrat'?.  Grocnweg.  de  h^%*  Abrogat.  lib.  i.  tit.  15^ 
Voet  Comment,  ad  Panded.  I.  z6.  i,  2,  3.  i.  6trah.  Dom.  264. 
Stair's  Ind.  of  Law  of  Scotl.  3d  ed.  46.  In  eJfeB^  our  law,  as 
changed  by  flatutes  and  regulated  by  the  modern  pradtice  of  the 
court  of  chancery,  conforms  very  much  to  thefe  modes  of  prefcrib-* 
ing  who  (hall  have  the  guardianihip.  But  this  fubjeij  will  be  more 
/ully  opened  in  the  fucceeding  notes. 

(9)  Lord  Coke  (hould  not  be  UDdcrftood  to  aiTert  that  a  gcrar*  [Note  64.] 
^ian  by  nature  is  not  accountable  for  the  profits  oi  the  infant's 
eilatc ;  that  being  a  db6trine,  which  feems  inconiiftent  with  the  na- 
ture of  every  xKher  kind  of  guardianfl^ip  except  guardian(hip  in 
chivalry.  It  is  therefore  prefumed,  that  lord  Coke's  meaning  was, 
that  the  father  (hall  be  deemed  guardian  in  foeage ;  becaufe  in  that 
charader  the  law  makes  him .  accountable  to  the  fon  for  the  nfolm 
rfbii  marriage  as  well  as  for  the  profits  of  his  lands ;  whereas  xa 
the  charader  of  guardian  by  natwn,  he  is  only  accountable  for  the 
laller, 

(11)  Ante  74.  b.     Though  gnardianfhip  in  chivalry  is  now  [Note  6$.  ] 
cakea  away  by  ad  of  parliament,  it  may  be  ufeful  to  recoiled  fome 
Xtmeral  things  concernmg  it;  and  for  the  eafe  of  the  (ludent  in  that 
refped,  the  following  particulars,  feleded  principally  from  the 
Chaptex  of  Kaights  Service,  are  brought  into  one  point  of  view.— 

( I  3  )  Cuardianlbjp 
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Guardiahfliip  in  chivalry  could  only  be  where  the  eftate  veiled  Tgg^  \^\ 

in  the  uifant  by  Je/cmi.'-^AW  males  ander  21  at  the  ancellor's  death  ^  ^ 

were  liable  to  it ;  bat  noxfemalest  unlefs  they  were  then  under  14. 

t«--Ic  extended,  not  only  to  the  per/m  of  the  infant,  but  alfo  to  all 

fuch  of  the  infant's  laniis  or  tentmwts  as  were  within  the  guardian's 

feigniory ;  and  if  the  king  was  guardian  in  refpedi  of  a  tenure  is 

€»piUt  then  to  the  Hphde  of  the  infant's  ellatCa  of  whomfocvcr 

holden»  whatever  the  tenure,  and  whether  lying  in  tenure  or  not. 

•^-If  the  infant  heir  held  lands  by  knights  iervice  of  feveral  lords. 

jeach  lord  had  the  wardihip  of  the  land  within  hts  feigniory ;  and 

as  to  the  body>  the  wardfhip  of  it  belonged  to  that  lord,  of  whom 

the  tenure  was  moft  ancient,  he  being  ilylcd  the  lord  by  prhritjt, 

and  the  others  lords  by /^m^r/fx.     But  this  muft  be  underHood 

with  an  exception  of  the  king ;  for  if  any  lands  of  the  infant  were 

holden  of  the  king  by  knights  fcrviee  in  capite,  he  was  intitled  ta 

the  wardihip  both  of  the  infant's  body  and  ail  his  lands  held  of  the 

^rown  in  capitis  or  of  others  by  knights  fcrviee.-*-!  t  continued  ovei- 

males  till  tiventy^oney  over  females  till  fixteen  or  awrnii^r.^Whcn 

it  determined,  if  the  tenure  was  of  a  /ubjeS,  the  heir  might  enter 

on  the  lord  immeMaulfy  but  if  the  king  had  the  wardfhip,  then  the 

heir  was  not  intitled  to  take  poffeilion  of  the  land  without  fuing  ta 

the  crown  fbr  livery,  which  was  a  procefs  both  nice  and  expcniivc. 

See  ante  77.  a»— It  had  a  preference  with  refped  to  the  cnilcdy 

of  the  infant's  body  over  every  other  fpecies  of  wardihip,  excepc 

Only  that  of  xVt/athew  where  the  in&nt  was  his  heir  apparent ;  even 

the  mother  being  excluded.-**! t  intitled  the  lord  to  make  a  fale  of 

the  marriage  of  the  bifant,  fabje^  only  to  the  leftriCiion  of  not 

difparaging ;  and  if  the  infant  refufed  the  marriage  tendered  by 

the  lord,  or  married  afier  fuch  a  tender  and  againil.the  lord's  con- 

fent ;  in  the  fi>rmer  cafe,  the  infant  was  liable  to  the  payment  of  a 

Aim  equal  to  the  value  of  the  marriage,  that  is,  to  the  profit  which 

the  lord  ought. have  made  by  the  fale  of  it ;  in  the  latter  cafe,  the  heir 

/tmale  paid  the  fame  fum  as  for  a  refufal,  but  the  heir  male  was 
charged  the  donhle  vahie,which  was  called  a  forfeiture  of  marriage. — i 
The  guardian  in  chivalry  was  not  accountable  for  the  profits  made 
of  the  infant's  land  durmg  the  wardihip,  bi^t  received  them  for  his 
own  private  emolument,  fnbjcd  only  to  the  hate  maintenance  of 
^e  infant.  At  leaft  it  doth  not  appear  in  any  work  we  have  feen. 
what  means  were  provided  for.  enforcing  the  guardian  ost  of  the 
profits  of  the  eilate  in  wardihip  to  fupport  and  educate  the  infant 
M  a  ilyle  and  manner  foitaUe  to  his  rank  and  fortune* — Lailly, 
guardianihip  in  chivalry,  being  deemed  more  an  interefl  for  the 
fr9fit  of  the  guardian  than  a  trufi  for  the  heneft  of  the  *wardj  was 
faleabte  and  transferrable,  like  the  ordinary. fubjefls  of  property,  to 
the  bell  bidder,  and  if  not  difpofed  of  was  trinfmiBible  to  the  lord's 
perfonal  reprefentatives.  Thus  the  oifiody  of  the  infantas  perfon» 
^  well  as  the  care  of  his  cflate,  might  be  devolved  upon  the  moil 
perfeA  firanger  to  the  infant,  one  prompted  by  every  pecuniary 
motiye  to  abufe  the  delicate  and   impcrtzat  truft  o^'  education. 

'  without  any  ties  of  blood  or  regard  to  counteract  the  temptationa 
of  intereil,  or  any  fufiicicnt  authority  to  reilrain  him  from  yielding 
to  their  influence.  This  explication  of  the  nature  of  wardihip  in 
Rivalry,  general  as  it  is,  may  well  excite  a  flrong  idea  of  the  hor* 
rid  evils  neceflarily  incident  to  it.  On  the  firfk  reAeCdoa  it  is  na- 
tural to  \%onder,  how  it  happened,  that  a  fpecies  of  guardianikip  fb 
conftituted  on  principles  repugnant  to  the  voice  «f  oatnre*  £9 
founded  in  iabumaiat),  fo  retarding  to  the  progrefs  of  fcience  and 

2  literature 
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literature  aroongll  perCuis  of  liigh  \^':nh  and  with  great  hcrecliiary 
dilates,  and  fo  fecraingly  repktu  with  mifchicfs  boili  public  and 
private,  (hould»  in  a  country  dllHn;n)i{hed  for  continual  ilrugglcs 
to  prefcrve  the  valuable  and  lo  anniliilite  the  oppreflivc  pans  of 
Its  coQllitQtlon,  be  patiently  endured  tor  fcveral  centuries  after  the 
Cooqueii,  and  even  rcmainr  onrcformed  by  any  eft'cclual  checks 
to  fofien  its  rigour,  till  it  was  wholly  taken  away  at  the  Restoration.  , 

f  erbaps  however  on  farther  conilderation  of  the  fubjed,  the  wonder 
nay  io  fovae  mcafure  ceaic  ;  for  the  facility  of  evading  guardian* 
iliip  ia  chivalry^  which  could  only  be  on  a  dejcentt  may  account 
•both  for  its  being  fo  long  fubmittcd  to,  and  .for  its  producing  con- 
feqaemces  lefi  excenfively  pernicious  than  feem  almoil  nectfHtrity 
incident  to  it.  Various  raodea  of  preventing  tfie  def.ent  were  prac* 
tifed.  One  was  enfeoffing  the  li«ir  in  the  anceitor's  life- time; 
and  soother  was  enfeo^ng  ftrangers  on  condition  to  pay  a  fum* 
far  exceeding  the  value  of  the  land*  at  a  time  fb  fixed  as  to  cor* 
reipond  with  the  heir's  coining  of  agc>  who  might  then  enter  for 
breacb  of  the  condition.  See  ilat.  Marlebndge  ja.  Hen.  3.  c.  6.  and 
s.  InlL  109.  VVhen  thefe  modes  were  declared  to  be  fraudulent* 
^nd  thcFefore  checked  by  the  ilatate  of  Marlcbridge,  a  third,  ilill 
more  fit  to  attain  the  fame  end«  f^cceeded ;  for  ufri  and  trufis  bein^ 
invented,  and  guardianihip  in  chivalry  being  only  of  legal  eilates,  it 
{became  the  famion  to  make  feoffments  to  ufes,  as  well  for  prevent- 
ing wardfiiip,  as  for  avoid'mg  reliefs  and  forfeitures,  and  in di redly 
exerciiing  the  power  of  devifing ;  and  thas  the  heir  taking  only 
Che  ufe  of  the  land  00  a  defcent  indead  of  becoming  Uged  tenant^ 
he  of  courfe  efcaped  beisg  in  wardlhip.  This  evaiion  continued  in 
fradice  till  4.  Hen.  7.  when  the  legiilature  thought  proper  once 
more  to  interfere  in  favour  of  the  lord,  and  made  tke  heir  of  tejlui^ 
^ui  ufe  equally  liable  to  wardship  in  chivalry  with  the  heir  of  one 
dying  feiied  of  the  legal  eilate.  See  4.  Hen.  7.  c.  17.  Ante  84.  b. 
£nd  z.  InfL  no.  In<]eed  for  fome  time  after  4.  Hen.  7.  there  feem 
CO  have  been  no  other  means  of  preventing  wardlhip  in  chivalry, 
than  the  aaceflor's  making  a  leafe  for  life  with  remainder  to  his 
<&»>  apfanui  in  fee.  But  this  protedion  of  wardfhip  in  chivalry 
was  foon  followed  by  a  great  diminution  of  its  profits ;  for,  in  the 
fucceeding  reign,  the  fiatute  of  wills  gave  the  power  of  devifing  ib 
as  to  deprive  the  lord  of  the  warddup  in  t-uatbirds  of  the  land 
holdea  by  kaiehts  fervice ;  in  which  contracted  flace  this  odious 
iipecies  of^goardianihip  was  fullered  to  languifh,  till  it  was  intirely 
abolifhed  by  the  famou|  flatute  of  Charles  the  fecond,  together 
with  the  other  oppreifive  'appendages  of  miliury  tenures.  2.  Inlh 
I io»  III*  'The  curious  reader  xs^y  fee  further  on  this  fubjcd  in. 
Smith's  CoouBonwealth,  Engl.  ed.  b.  3.  cap.  5.  Staunf.  Prxrog« 
4.  loft.  i88.  Ley  on  Wards  and  Liv.  et  ante  paiOm  iii  tpe  Chap- 
ter of  Knights  Service  and  the  books  there  cited^  the  tides  Gard$ 
^d  Guardian  in  the  Abridgements,  Crompt.  Jurild.  ofCo.  112.  a* 
to  125.  and  Mad.  Excheq.  foL  ed.  221% 

'  * 
(12]  Many  of  our  books,  efpecially  fome  of  modem  date*  are  very  [Note  66*] 
indiicriiaiBate,  when  they  meution  guardianfhip  by  nature,  •  Some- 
tines  the  father  is  ftyled  guardian  by  nature  of  his  heir  appannt 
for  the  time  \h  g^aeral  terms,  £uch  as  at  firft  appear  (o  intim^te^ 
that  by  our  law  ik>  other  aaceftor,  except  the  father,  dq^  even  the 
;jDOthrr,  is  inutlcd  to  the  goardianfhip  in  that  right;  and  ac^rd- 
Ugly  lord  chief  baron  Corny  ns  makes  this  inference  from  the  lao- 
(Ma^e  qI  the  books^  though  fts  we  conceive  too  hailily*    See  Com. 

(I4)  Dig. 
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pig.  GardiaUf  C.  3.  Co.  3f^.  a.  6.  Co.  22.  b.  there  cited.  Atfgg^  |i^l 
Other  times  we  arc  told,  that,  the  father  being  dead,  the  mother  *- 
may  have  a  writ  of  trefpafs  quart  eon/anguineum  et  b/eredtm  cepit  \ 
which  imports,  that  (he  may  alio  be  guaj-dian  by  nature  of  her  heir 
apparent.  But  then  the  filence  in  one  book  as  to  other  anceftors, 
and  the  exprefs  exciuiion  of  the  grandfather  in  another  book  with- 
out the  neceflary  explanation,  tend  to  an  opinion,  that  all  anceftors* 
except  the  father  and  mother,  are  really  excluded.  Ante  84.  b, 
6.  Co.  22.  b.  However  in  another  place  we  find,  that  no  fucH 
opinion  was  intended  to  be  conveyed ;  and  we  are  informed,  that 
the  grandfather  and  other  anceflors  may  be  guardians  by  nature  of 
their  heirs  apparent,  as  wrll  as  the  father  and  mother ;  tho'  bein? 
liable  to  be  podponed  to  others,  where  x\it  father  is  not,  both  they 
and  the  mother  have  a  title  diflinguifhable  from  bis  in  point  of 
inferiority.  %.  Co.  38.  a.  Further,  fome  modern  books  do  not 
confine  guarcTianfhip  by  nature  to  heirs  apparent ^  but  denominate 
the  father  and' mother  the  natural  guardians  of  ail  their  children; 
and  fometimes  even  the  parents  of  illegitimate  ifTue  feem  to  have 
been  treated  as  their  natural  guardians,  i.  Vef.  158.  2.  Atk, 
15.  70.  9.  Mod.  117.  Sometimes  alfothe  guardianfliip  of  female 
children  under  fixteen,  as  given  to  the  father  and  mother  by  the 
ilatute  of  Philip  and  Mary,  is  faid  to  hejun  nature.  4.  &  5.  Phil, 
&  Mar.  c.  8  and  3.  Co.  38.  b.  I'his  various  and  indefinite  man- 
ner of^expreflion  concerning  guardianfhip  by  nature  muft  create 
the  moft  didreffing  confufion  in  the  minds  of  (ludents ;  and  for 
their  benefit  therefore,  we  Ihall  attempt  to  refcue  the  fuhjed  fron^ 
91  part  of  the  obfcurity  in  which  it  is  involved,  by  offering  fome 
few  diftindions  calculated  to  reconcile  the  feeming  contrai  iety  of 
the  books,  fo  far  as  they  are  capable  of  being  made  confillenc 
with  each  other,  i.  It  fcems,  that  not  only  the  father,  but  alio  the 
mother  and  every  oiher  anceflor  may  be  guardians  by  nature,  tho^ 
with  confiderable  differences,  fuch  as  denote  the  fuperiority  of  the 
father's  claim.  The  father  hath  the  frfi  title  to  guardianihip  by 
liature,  the  mother  the  fecond ;  and '  as  to  other  ancedors,  if  the 
fame  infant  happens  to  be  heir  apparent  to  two,  as  to  both  a  pater- 
nal and  a  maternal  grandfather,  perhaps  in  this  equality  of  rights 
priority  of  pofTeflion  of  the  infant's  perfon  may  decide  the  pre- 
ference, according  to  the  general  rule  in  trjuaiijure  melior  tfi  com^ 
^itio  poffiJentis,  But  this  difference  merely  refpeds  the  ord(.r  of 
fucceffion  to  guardianfhip  by  nature.  But  whilil  the  tenure  by 
knights  fervice  continued,  there  was  another  difference,  which 
more  flrongly  marked  the  fuperiority  of  this  guardianihip  when 
claimed  by  the  father ;  for  he  was  intitled  to  the  cuftody  of  the  in<. 
fant's  peribn,  even  againfl  the  lord  in  chivalry;  but  the  mother 
^nd  other  anceflors  were  not  allowed  to  have  the  fame  preference. 
It  is  by  this  lafi  diver fity  that  lord  Coke  in  another  place  reconciles 
the  books,  which  apjpear  to  exclude  the  mother  and  all  other  an- 
ceflors  except  the  father  from  guardianfhip  by  nature ;  it  being 
pbferved  by  him,,  that  they  only  fipply  to  cafes,  in  which  the  right 
to  the  infant's  perfon  was  in  contefl  with  the  lord  in  chivaky, 
3.  Co.  38.  b.  Ilatcliffe's  cafe.  2.  According  to  xhcftri^  language 
pf  our  law,  only  an  heir  apparent  can  be  the  fubjedt  of  guardianihip 
by  nature ;  which  redriAibn  is  fo  true,  that  it  hath  even  been 
doubted,  whether  fuch  a  guardianfhip  can  be  of  a  daughter,  "whofe 
heirfhtp,  though  denominated  apparent,  yet,  being  liable  to  be  fu- 
perfeded  by  the  birth  of  ^  fon,  is  in  /^V^  rather  oi  jfke  pre/kmptivt 
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kind.     3.  Co.  38.  b.     Ante  84.  a.     Therefore  when  guardlanfiip 
hy  nature  is  extended  to  children  in  general^  or  to  any  beiides  fucti 
tts  are  biirs  apparent^  it  is  not  conformable  to  the  legal  fenfe  of  the 
term  amongll  us,  but  noull  be  underflood   to  have  reference  to 
fonne  rule  independant  of  the  common  law.     Thus  when  in  chan- 
cery the  father  and  mother  are  (lyled  the  natural  guardians  of  all 
their  children  born  in  marriage,  or  of  ^xr/  of  their  illegitimate  iiTue, 
^e  Ihould  fuppofe  thofe  who  exprefs  themfelves  fo  generally,  to 
refer  to  that  fort  of  guardianihip,  which  the  order  and  courfe  of 
nature,  as  far  as  we  are  able  to  colled  it  by  the  light  of  reafon, 
feem  to  point  out,  and  to  mean,  that  ic  is  a  good  rule  to  regulate 
|he  guardianihip  by,  where  pofitive  law  is  filent,  and  it  is  in  the 
difcredon  of  the  lord  chancellor  to  fettle  the  guardianihip.     So  too 
when  lord  Coke  fays,  that  the  cuflody  of  z.  female  child  under^x- 
feettt  to  which  the  father,  and  after  his  death  the  mother,  is  in  titled, 
by  the  providons  of  the  flatute  of  the  4.  &  5.  Philip  and  Mary, 
IS  Jure  naiur/t,  we  ihould  underftand  him  to  mean,  not  that  fuch  a 
cuilody  was  a  guardianjhip  by  nature  recognized  by  our  common 
law,  but  merely  that  it  was  zftatutcry  guardianihip  adopted  by  the 
jegiilature  in  conformity  to  the  didates  of  nature,  and  upon  princi- 
ples of  general  reafoning.     But  though  what  our  law  calls  guar- 
dianihip by  nature  is  thus  confined  to  the  heir  apparent^  yet  we 
muil  not  from  thence  conclude,  that  parents  have  not  a  right  to 
the  cuilody  of  their  ether  children ;  for  our  law  gives  the  cuftody 
of  them  to  their  parents  till  the  age  o^  fourteen  by  the  guardianihip 
of  nurture ;  which  fpecies  of  guardianihip,  though  it  differs  from 
that  by  nature  not  only  in  name  but  alfo  in  duration  and  fome  other 
particulars,  as  will  appear  by  the  next  note,  is  founded  on  a  like 
conformity  to  the  order  of  nature.     It  being  thus  explained,  who 
are  intitled  to  the  guardianihip  by  nature^  and  what  infants  are  its 
objecls,  we  ihall  conclude  with  fome  few  other  particulars  concern- 
ing it.— -This  guardianihip  continues  till  the  infant  attains  the  age 
of />tx;r«(y-«»^.— The  books  inform  us,  that  it  extends  no  further 
than  the  cuilody  of  the  infant's  perfon  ;  a  peculiarity  we  did  not 
fuftciently  advert  to,  when  we  were  writing  a  preceding  note,  which 
in  the  lail  fentence  is  unguardedly  expreil'ed,  as  if  receiving  the  pro- 
fits of  lands  might  be  part  of  the  office  of  guardian  by  nature.    See 
ante  note  8.  Carth.  386;  Ante  84. — It  yields  as  to  the  cuilody  of  the 
perfon  to  guardian (liip  in  focage,  where  the  title  to  both  guardian- 
ships concur  in  thfc  fame  individuals,  as  they  nccej/'arily  do  in  the 
cafe  of  father  or  mother,  if  lands  held  by  a  focage  tenure  defcend 
on  the  heir  apparent  being  an  infant,  and  may  in  the  cafe  of  other 
anceilors ;  the  reafon  of  which  is  explained  elfe where.    See  note  8. 
But  guardianihip  in  focage  ending  zi  fourteen,  we  prefume,  that 
after  that  age  the  father,  or  other  anceilor,  having  a  like  tide  to 
both  guardian ihips,  becomes  guardian  by  nature  till  the  infant's 
age  of  twenty- one.     See  Carth.  384.— Laillyi  the  father  may  dif- 
appoint  the  mother  and  other  anceilors  of  the  guardianihip  by  na- 
ture, by  appointing  a  teilamentary  guardian  under  the  ilatutes  of 
Philip  and  Mary  and  of  Charles  the  fecond,  which  will  be  the  fub* 
jed  of  a  fubfequent  note.     See  infra«  note  14. 

(13)  Here  we  ihall  bring  into  one  point  of  view  fome  few  gs-  f^fote  67. 
turai  things  relative  both  to  guardianihip  by  foiage  and  that  by 
purture. 

Cuardi^nihip  hy/oc^ge,  like  the  one  in  €bivalry»  fprin|;s  wholly 

out 
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out  oi  tenure,  Therefbre  the  tide  u)  it  cannot  an{e>  uolcfs  the 
infant  is  feifed  of  Unds,  or  other  hereditaments  lying  in  lenure, 
holden  by  focage.  Ante  fol.  87.  b. — Like  guardianlhip  in  chivalry g 
ic  is  deemed  to  take  place  on  a  dc/cent  only ;  though  fome  have  ar- 
gued to  the  contrary.  Ante  aoie  i,  fol.  87.  b.-~The  title  to  this 
fuardianfliip  is  in  fuch  of  the  infant's  next  of  blood,  as  cannot  have 
y  defcent  the  focage  eflaxe»  ia  rerpcd  of  which  the  guardianihip 
arifes,  by  defcent,  without  any  dilHnd^ion  between  the  nxhQh  and 
^&a^ blood.  If  there  are  two  or  more  in  equal  degree,  he  wno  iiril 
gains  poiTeffion  of  the  heir;  (hall  have  the  cullody  of  him;  except 
where  they  happen  to  be  brothers  or  filters^  or  to  be  the  infant's 
lineal  anceilors»  the  law  preferring  the  eldefi  in  the  former  cafe»  and 
the  father  or  other  maU  ancedor  in  the  latter.  But  if  the  infant 
derives  lands  by  defcent  both  ex  parte  patemd,  and  ex  parte  mater nd, 
in  which  caie  it  may  be  pofliblp  not  to  End  any  next  of  kin  inca* 
pable  of  inheriting  to  the  infant,  the  next  of  kin  on  either  fide,  firft 
feifing  the  infant,  is  intided  to  the  cuilody  of  his  perfon,  and  the 
cuftody  of  the  lands  coming  ex  parte  paternd  goes  to  the  maternal 
heir»  and  fo  'uia  '^erjd,  as  to  the  land^  coming  ex  parte  materndt 
Should  however  the  infant  derive  lands  by  de(cent  in  fuch  a'way« 
as  lets  in  both  the  paternal  and  maternal  blood  fucceilively  to  the 
inheritance,  but  with  a  preference  of  the  former ;  as  where  the  in* 
fant  derives  lands  by  delcent  from  a  brother  who  was  the'firfl  pur- 
chafor,  and  there  is  no  next  of  kin  but  fuch  as  may  inherit  troa 
the  infant,  it  fcems  unfcided,  who  (hould  have  the  guardianihip.-^ 
If  the  perfoa  indtled  to  be  guardian  in  focage  is  himfelf  under 
cullody  of  a  guardian,  the  latter  is  iodiled  to  die  cullody  of  ^eth ; 
to  the /(ormer  in  hb  own  right,  and  to  the  latter  par  caufe  di  inard^ 
that  is,  in  right  of  his  ward(hip  of  the /ar«/r.— Being  wholly  for 
the  infant's  benefit,  and  not  in  any  refped  ibr  the  guardian's  profit* 
it  is  not  a  fubjcd  either  of  alienaOon  forfeiture  or  fuccefiion,  as 
■wardibip  in  chivalry  was;  and  confequendy  if  the  guardian  in 
focage  becomes  incapable  or  dies,  the  wardlhip  devolves  upon  the 
perfon  next  in  degree  of  kindred  to  the  infant,  not  being  inheri- 
table to  him.  Fitzherbert  indeed  in  his  Natura  £re*viuM  cites 
two  cafes  of  Edward  the  third ;  in  which  guardian  in  focage  grant- 
ed the  wafdfnip  to  a  firanger,  and  the  grant  was  awarded  good. 
F.  N.  B.  143.  P.  The  iame  author  too  in  his  Abridgement  gives 
another  cafe  of  the  fame  reign,  according  to  which  a  leaie 
of  guardian ihip  in  focage  was  pleaded.  Fiizh.  Abr.  Garde  16 1. 
But  poiBbly  thcfe  cafes  import,  only  that  a  guardian  in  focage  may 
place  the  body  of  the  infant  under  the  cuilody  of  another,  and  that 
fuch  placing  will  be  a  good  anfwer  to  an  adion  for  raviihrnent  of 
the  ward ;  not  that  the  guardianihip  iifelf  may  be  transferred  by 
bargain  and  fale.  However,  (hould  thefe  ancient  authorities  not 
bear  the  former  conHrudion,  they  feem  fuiHdemly  anfwered  by 
the  d^ilrine  and  praSice  of  later  times ;  for  in  them,  the  acknuw* 
ledged  qualities  of  guardianlhip  in  focage  being,  that  it  is  zper/tmal 
truk  wholly  for  the  infant's  benefit,  and  neidier  tranfmi^ble  by 
fficceiEon  nor  devifabie,  are  not  confillent  with  its  being  ai« 
fignable ;  and  wc  have  lord  chief  juilice  Vaughan's  authority  for 
faying,  that  even  in  his  time  common  experience  proved  the  contrary. 
See  Piowd.  293.  Vaugh.  iSi.  See  too  poll.  90.  b,  note  u^ll 
extends  not  only  to  \\ie  per/om  ^xA focage  ellates  of  the  iaf^t;  but 
alfo  to  his  hereditaments  not  lying  in  tenure ;  and  even  to  his  ^opy* 
hold  eftaust  ank6  there  is  a  ipeclal  cuitom  for  the  lord's  a^iob^g 
,    .  a  guardiaa 
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a  guardian  of  thctn.  Ante  87.  b.  and  Egkton*«  cafe,  i.  Ro. 
Abr.  40.  Sccalfo  Hutt.  17.  and  2.  Lutw.  1181.  But  whether  the 
guardian  in  focage  is  intitled  to  lake  into  hi»  cuftody  the  tfifant't 
fsrjhnal  eftate,  we  have  not  yet  been  able  to  afccrtain  by  any  ex- 
prers  authority.  However,  we  are  inclined  to  think,  that  perjonaltf 
19  included,  except  where  by  the  cufVom  of  a  particular  place  it  hap- 
pens to  be  liable  to  a  ditFerent  cuflody ;  our  idea  being,  that  tha 
cuftody  of  the  infant's  perfon  draws  after  it  the  cuilody  of  every 
fpecies  of  property,  for  which  the  law  hath  not  otherwife  provided. 
This  idea  receives  fome  countenance  from  the  inliances  of  copyboldst 
and  o^ beredUamtnis  not  Ijin^  in  tenure \  for  includingr  wliich,  it  will 
be  difiicult  to  account  by  any  other  reafon,  than  the  on«  we  give 
for  including /fl5^M/(y.  It  is  alfo  rtrongly  confirmed  by  the  man- 
toer  in  which  the  12.  of  Cha.  2.  c.  24.  regulates  the  powers  of  thu 
gnaniian  which  it  enables  a  father  to  appoint.  After  authorizing 
inch  guardian  to  uke  the  cuftody  of  the  infant's  per/onal  eftate,  as 
Well  as  of  his  lands  Unexients  and  hereditamenis,  it  proviJes,  that  he 
may  bring  Jmch  aSiion  or  eiSions  in  relaihn  thereunto,  as  by  la-M  a 
wnardian  in  eommon  focage  might  do  •:  words  almoil  neceffarily  im- 
porting, that  the  per/onal  eftate  is  equally  an  objedl  of  the  cuftodjr 
of  guardian  in  focage  with  the  infant's  real  property  Yet  we  mull 
apprize  the  reader,  that  there  is  an  expreffion  of  lord  chief  juftice 
Vaughan  in  his  Reports,  which  conveys  or  feems  to  convey  a  dif- 
ferent opinion  ;  for,  fpeaKing  of  the  guardian  under  the  ftatutc  of 
Charles  the  iecond,  he  fays,  this  ne^w  guard.an  hath  thi  cuftody,  not 
0nfy  of  the  lands  djcended  or  left  by  the  father,  iut  of  lands  and  goods 
pny  •'way  acquired  or  purclxafed  by  the  infant ^  ivhich  the  guardian  in 
focage  had  not,  Vaagh.  186.— It  is  faperfeded  both  as  to  the  bodjr 
and  lands,  if  the  father  exerclfes  his  power  of  appointing  a  tefta- 
mentary  or  other  gUvirdian  according  to  the  ftatute  of  12.  Cha.  2, 
Sec  chap.  24.— Regularly  it  ends,  when  the  infant,  whether  male 
Or  female,  attains  fourteen ;  though  fonae  fay,  that  this  muft  be  un- 
derftt)od  only  where  another  guardian,  either  by  cleAton  of  the  in- 
fant or  otherwife,  is  ready  to  iucceed,  and  that  the  guardianfhip  ia 
focage  continues  in  the  mean  time.     Andr.  313, 

Ai  to  guaidianihip  by  mty/nn;  it  only  occurs  where  the  infant  is 
without  any  other  guatJian ;  and  none  can  have  it,  except  the  fa- 
ther or  mother.  S.  E.  4.  7.  b.  Br.  Guard,  70.  3.  Co.  3S.— It 
exwnds  no  further  than  the  cullody  and  g(wcrnment  of  the  infant's 
peribn,  and  determines  at  fourteen  in  the  cafe  both  of  males  and 
females.  Ibid.— Lord  chief  baron  Comyns  refers  10  Fhta,  as  if 
according  to  that  ancient  book  grandj  athers  znd  great  grandfathers 
might  be  guardians  by  nnrtire.  Com.  Dig.  v.  3.  p.  421.  But  the 
paifage  cited  doth  not  point  at  this^^nVj  of  guardian,  it  defcribmg 
the  patria  foteftas  in  general^  and  being  apparently  borrowed  from 
the  text  of  the  Roman  law ;  nor  will  it  bear  the  leaft  application  to 
gtiardiaitfhip,  as  our  own  law  regulates  it. 

(14)  The  direA  obje^  of  the  4.  &  5.  Ph.  &  M.  was  to  prevent  [Note  68.1 
the  taking  away  or  marrying  maidens  under  Axteen  again  ft  the 
tonfeoc  of  their  parents,  fiut  the  ftatute  prohibited  it  in  terms 
which  impKed,  that  the  cuftody  and  education  of  fuch  females  ftiould 
belong  to  the  father  and  mother,  or  the  perfon  appointed  by  the 
former.  It  is  obfervable  on  this  ftatute,  that  though  the  title  is 
COftined  CO  maidens  being  inheritors,  and  the  preamble  fpeaks  only 
ef  f«ck  M  be  heiri  apparent^  or  have  real  or  peribnAl  eftate,  yet  the 
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cnadiing  part  mendotis  maidens  under  fixteen  generally.     For  other  fSo.  a.] 
cafes  on  this  ftatute  befidcs  RatclifFe's,  fee  Poph.  204.    Cro.  Cha, 
4^5.    I.  Sid.  362.     2.  Mod«  128.     3.  Mod.  84.  168. 

.(Note  69.]  (15)  There  is  now  another  ftatute  in  refped  to  the  appoint- 

ment of  guardians;  ^for  the  12.  Cha.  2.  c.  24,  after  taking  awa]r 
guardianfliip  in  chivalry,  enables  tlie  father  by  deed  or  will  atteflcd 
by  two  witneiTes  to  appoint,  who  (hall  be  guardians  of  his  children 
after  his  deceafe.  The  fubllance  of  this  parlianoentary  regulation 
isy  1.  That  the  father  ihall  have  the  power,  though  under  i<wenty^ 
•  0ni,     2.  That  he  (hall  have  it  as  to  a// his  children  under,  twenty- 

•  one  and  unmarried  at  his  deceafe,  or  born  after.  3.  That  he  may 
appoint  any  perfons,  except  popi(h  recufants«  4.  That  the  ap- 
pointment may  be  either  in  po(re(]ion  or  remainder.  5.  That  he 
may  appoint  the  guardian(hip  to  laft  till  twenty -one,  or  for  any  lefs 
time.  6.  That  the  appointment  (hall  be  e(Fe6lual  againft  all  claim- 
ing as  guardians  in  focage  or  otherwife.  7.  That  the  guardian  fo 
appointed  (hall  have  ravi(hment  of  ward  on  trefpaCs,  and  recover 
damages  for  the  ward's  benefit.  8.  That  fuch  guardian  (hall  have 
the  cuftody  of  the  infant's  eftate  both  real  and  perfonal,  and  have  the 
fame  adtions  in  relation  to  them  as  a  guardian  in  focage.  9.  That 
the  ftatute  (hall  not  prejudice  the  cuftom  of  London  or  any  other 
city  or  corporate  town. — For  cafes  on  the  conftrudlion  of  this  fta- 
tute, fee  tit.  Guardian  in  Vin.  Abr.  and  Com.  Dig.  and  the  conti- 
nuation of  the  latter  book.  The  nature  of  this  new  kind  of  guar- 
dian(hip,  which  the  ftatute  profeHfedly  models  after  that  in  focage, 
except  as  to  duration,  is  particularly  difculFed  in  Bedell  and  Con- 
fiable,  Vaugh.  177.  and  in  lord  Shaftelbury's  cafe,  2.  P.  Wms.  102^ 
Cilb.  172* 

[Note  70.]  (16)  Another  fpecies  of  cuftomary  guardian(hip  is,  where  by  the 

(pecial  cuftom  of  a  manor  ihe  lord  names,  or  is  himfelf  the  guar-- 
dian  of  an  infant  copyholder.  See  2.  Com.  Dig.  399.  The  nature 
of  this  guardianfhip  depends  wholly  on  the  cuftom  of  the  particular 
manor;  and  though  it  is  not  exprefsly  faved  by  the  12.  Cha.  2» 
yet  it  has  been  held,  that  the  father's  appointment  of  the  cuftody 
of  his  child  under  that  ftatute  will  not  extend  to  copyhold  eftates. 
Church  and  Cudmore,  2.  Lutw.  1181.  3.  Lev.  39^.  and  Com* 
berb.  253. — But  befides  the  feveral  kinds  of  guardians  enumerated 
by  lord  Coke,  and  thofe  we  have  already  mentioned  in  addition^ 
there  2LXcfour  others  which  ftill  remain  to  be  noticed. 

The  fr^  of  thefe  is  guardian  by  eledion  of  the  infant  himfelf. 
But  the  right  of  making  fuch  an  ele^on  only  arifes,  when,  from 
a  defedl  of  the  law,  the  infant  finds  himfelf  wholly  unprovided  with 
a  guardian.  This  may  happen  to  be  the  cafe,  either  before  four- 
teen, when  the  infant  has  no  property  fuch  as  attracts  a  guardian- 
ihip  by  tenure,  and  the  father  is  dead  without  having  executed  hi$ 
power  of  appointing  a  guardian  -for  his  child,  and  there  is  no  mo- 
.  .  ther ;  or  a/ier  fourteen,  when  the  cuftody  of  the  gqardian  by  focage 

terminates,  and  from  the  want  of  the  father's  appointment  there 
is  no  other  ready  to  fucceed  to  the  truft,  and  to  take  care  of  the 
infant  or  his  property.  Lord  Coke  only  takes  notice  of  fuch  aa 
eledlion,  where  the  infant  is  under  fourteen,  and  as  to  this  omits  to 
ftate  how  and  before  whom  it  (hould  be  made,  nor  have  we  yet 
met  with  any  prior  or  cotemporary  writer  who  fupplies  the  defeat, 
Mte  87.  b«  As  to  a  guardian  iixictfgurttcni  it  appears  from^the  exuiing 
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of  guardianfiiip  in  focage  at  that  age^  as  if  the  common  \zw  deemed 
a  guardian  aftemjuards  unnecefTary.  However,  iince  the  12.  of 
Cha.  a.  enabling  the  father  to  appoint  a  guardian  to  his  children' 
till  twenty- oney  it  has  been  ufual  for  want  of  fuch  a  guardian 
to  allow  the  infant  to  eled  one  for  himfelf ;  and  according  to 
one .  book»  this  pra^ice  feems  to  have  prevailed  in  fome  de- 
gree before  the  Reftoration,  Phil.  Tenend.  non  Tollcnd.  199. 
Such  election  is  faid  to  be  frequently  made  before  a  judge  on  the 
circuit.  I.  Vef.  375.  But  we  do  not  conceive  this  form  to  be 
eflential.  The  lall  lord  -Baltimore^  when  he  was  turned  oi  tighteen^ 
having  no  teftaroentary  guardian,  and  being  under  the  necelfity  of 
Jiaving  one  for  fome  fpecial  purpofes  relative  to  his  proprietary 
government  of  Maryland,  named  a  guardian  by  deed.  This  mode 
was  adopted  by  the  advice  of  two  eminent  barrifters ;  for  though 
one  of  them  at  firft  doubted,  whether  the  adminiflration  of  the  go- 
Temment  of  the  province  was  not  devolved  upon  the  crown  durine 
the  infancy,  yet  he  afterwards  retraifled  this  idea,  and  concurred 
in  thinking,  that  the  guardian  named  by  the  infant  might  a£t  as 
lord  proprietor.  Indeed  it  Teems  as  if  there  was  no  prefcribed  form 
of  an  infant's  elefting  a  guardian  after  fourteen,  any  more  than 
there  is  before ;  and  therefore  eledioa  by  parol  might  perhaps  be 
fufficienty  though  it  would  be  wrong  to  truft  to  a  mode  fo  unfo- 
lemo.  Bat  we  do  not  wonder  at  the  deficiency ;  becaufe  guardian* 
(hip  bv  eledion  of  the  infant  is  of  very  late  origin,  it.  being* 
we  believe,  not  only  unnoticed  by  any  writer  before  lord  Coke,  ex- 
cept^winburne,  but  there  dill  being  no  cafes  in  print  to  explain  the 
powers  incident  to  it,  or  whether  the  infant  may  change  a  guar- 
dian ib  conftituted  by  himfelf.  Swin.  Teftam.  ed.  1590*  fol.  97.  b. 
Even  lord  Coke,  we  fee,  though  profeifing  to  enumerate  the  dif- 
ferent forts  of  guardianlhip,  and  though  he  had  before  mention- 
ed this  latter  one,  omits  it  here  ;  whence  it  may  be  probably  con- 
jedured,  that,  in  his  lime,  it  was  in  flridnefs  icarcely  recognized 
as  legal. 

The  feconi  is  guardian  by  appointment  of  the  lord  chancellor. 
How  this  jurifdidion  was  acquired  by  him  Is  not  eafy  to  Hate.  The 
ufual  manner  of  accounting  for  it  appears  to  us  quite  unfatisfaAory. 
See  Gilb.  £q.  Rep.  172.  Saying,  that  his  jurifdiclion  over  ideots 
and  lunatics  is  undoubted,  furni(hes  an  argument  againil  his  hav* 
ing  any  over  infants ;  for  he  derives  the  former  from  a  feparaie 
eommiffion  under  the  fign  manual,  but  there  is  not  any  fuch  to  war- 
rant the  latter.  The  writs  of  r'a^vijhment  of<ward  and  di  redo  dt 
cuftodid  prove  as  little  :  for  were  not  thefe  returnable  in  the  courts 
of  common  law  ;  or,  though  they  had  not  been  fo,  how  doth  a  ju- 
lifdidion  to  decide  between  contending  competitors  for  the  right  of 
guardianfiiip,  prove  a  power  of  appointing  a  guardian,  where  it 
happens  that  one  is  wanting  ?  The  writs  de  cuftode  admittendo^  in 
the  Regifter,  only  relate  to  guardians  aA.  litem.  Reg.  ^t,  Orig. 
198.  a.  The  aflertion,  that  the  appointment  of  guardians  belonged 
to  the  chancellor  before  the  eredion  of  the  court  of  wards,  remains 
to  be  proved ;  or  at  leail  we,  after  a  diligent  fearch,  do  not  find 
any  anthority  in  print.  The  paiTage  referred  to  in  Fieta  and  the 
dodrine  in  Beverley's  cafe  4.  Co.  by  no  means  warrant  the  ufe 
made  of  them;  for  in  neither  is  any  notice  taken  of  infants* 
Thongh  the  cafe  of  infants,  as  well  as  of  ideots  and  lunatics,  (hould 
k  admitted  to  belong  to  the  crown,  yet  fomething  further  is  ne- 
ficfliuy  to  prove,  that  the  chancellor  is  the  perfon  conftitutionall/ 
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delegated  to  aA  lor  the  km?.  It  is  no  womler,  tBerefore^  tbat  TOq  ^  1 
lord  chancellor  Hardwicke  took  occafion  to  difapprove  of  compar-  *-  ^'  *J 
ing  the  court's  jurifdidion  over  infants  with  that  over  ideou  and 
lunatics,  t,  Adc.  315.  As  to  the  writs  relative  to  the  appoiac- 
Bient  and  revoval  of  guardians  in  the  Regiiier,  they  merely  relate 
to  Jiiift:  which  is  of  very  different  condderatkm  fvom  general  guar* 
dians.  See  Index  to  Reg.  hrcv.  Ori^.  tit.  Cwfiodes,  Nor  « ill  it 
anftver  the  purpofe,  to  attempt  including  guard ianihip  in  tbe  idea 
of  trufts,  which  are  the  peculiar  objeds  of  equitable  jiiri(dtdion,  a» 
k  muit  he  feeti,  that  this  is  an  overfiraiaed  rehnement  ;.ifor  though 
guardianfhip  in  the  c^mnun  acceptation  of  the  word  tryfi  may  he 
properly  fo  denominated,  yet  it  as  furely  is  not  To  10  die  techmicai 
fenfe  in  wiiich  our  lawyers  ufe  the  word,  and  Cfaansery  exercises 
a  jurifdidion  over  truds ;  for,  in  this  iaiter,  trails  are  invariahly 
applied  to  property,  especially  real  ejlates^  and  not  to  the  pirfiui 
However,  we  mull  not  be  underilood  by  thefe  remarks  10  contro- 
vert the  frefent  legality  of  the  jurifdidton  thus  excrciied  in  Chan- 
cery over  infants ;  our  intent  being  iiroply  to  (heiv^  tliat  fnch  ju-^ 
fildidii)n  is  not,  at  far  as  yet  appears^  of  ancient  date ;  tmA  (Uiar^ 
though  k  is  now  unquefHonablCy  yet  at  firft  it  £:ems  co  have  been  an 
nliirpation,  for  whicti  the  beft  excufe  was,  that  the  tsSt  wms  noc 
ocherwiie  fuiHcienrly  provided  for.  Our  conje^ure,  as  to  the  Jat^ 
commencement  of  this  branch  of  jurifdi^lion  in  Chancery^  is 
ftrengthened  by  (uxae  precedents,  which  have  been  obligingly  com-* 
municated  to  u&  by  a  refpc^lable  gentleman  in  the  Rcgiden  oiice. 
According  to  thefe,  the  hrSt  inftance  to  be  found  of  a  guardtan  ap-> 
pointed  by  the  chancellor,  en  petition  luitbout  bill,  was  in  1696*  in 
the  cafe  of  Hampden.  But  fmce  that  time,  the  court  of  chtnoer^ 
hath  exercifed  the  power  of  appointing  guarctians,  without  iti  being 
once  called  into  qtieftion.  Therefore  in  the  cafe  of  lady  Teynhaiii 
againft  mr.  LfCnnard,  which  was  heard  on  an  appeal  to  the  lorda 
in  i724»  the  counfel  for  the  refpondent  very  properly  ftated  it  b  a 
thine;  fixed,  that  the  lord  chancellor  was  intruded  with  that  part, 
of  the  crown's  prerogative  which  concerned  the  guardian ihip  of 
infants.  1.  Brown  Caf.  in  Pari.  544.  Under  the  fame  idea  tpo^ 
the  laft  marriage  a<^  refers  to  the  chancellor  for  the  appciat- 
xient  of  a  guardian  to  confent  to  marriage,  where  the  infant  it 
without  a  guardian  and  the  mother  is  not  hving.  26.  G.  a.  c.  35^ 
f.  II.         . 

The  third  kkid  of  guardian,  not  hitherto  mentioned,  10  guaidsan 
by  app6intment  of  tbe  ecchfiaftical  C9urt»     The  right  of  appointing 

fuardiani  for  the  peribnal  efiate,  and,  if  there  is  no  other  goardiaa  . 
y  tenure  or  otherwife,  for  the  perfon  alfo,  isy  we  uiiderftand# 
claimed  by  the  ecdefiaftical  court.    Swinburne  takes  notice  of  fuch 
a  guardian ;  but  confines  his  obfervations,  on  the  appointment  and 
his  extent  of  power,  to  the  cuftom  within  the  province  of  York^ 
Swinburne  on  Teftam*  ift  ed.  99.  b.     In  a  cafe»  firft  before  ihe 
king's  bench  in  lord  Haie's  time,  he  admitted  the  i;ight  of  the  ec<* 
deliadical  court  to  appoint  a  curator  of  the  peHonal  eftate ;  and 
after  his  death  the  court  inclined  to  the  iame  opinion,     a.  Ltv^ 
i6t.     T.  Jo.  90.     In  another  cafe  foon  after,  tbe  court  o£  king'a 
bench  allowed  the  right  as  to  the  infant'a  pertiowt  but  denied  it  - 
over  the  per/em»     3.  Keb.  584.     In  the  next  cafe  on  the  fubje^ 
the  queAion  as  to  the  right  was  largely  debated  on  a  plea  in  pit).  • 
hibition.     This  alledged  that  by  the  common  law  uled  and  ap^ 
proved  so  England,  if  any  peifoa  by  Jut  will  deviica  any  foods  id 
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his  children,  the  ordinary,  before  whom  the  will  ts  proved,  hath 
cfcd  to  commit  the  cuftody  of  the  fons  and  their  portions  tiil  four- 
teen, and  of  the  daughters  and  =their  portions  tlJl  twelve,  except 
where  they  are  in  the  cuflody  of  any  other  by  reafon  of  any  tenure, 
or  by  the  father's  "appomtment ;  and  if  any  perfon  detained  fuch 
infants  or  thetr  portions,  the  ordinary  hath  alfo  nfed  to  compci  the 
delivery  of  them  by  ecclefiaftical  cenfarcs.     2.  Lev.  2I7.     But  on 
a  demurrer  this  plea  was  overrtilcd,  and  the  prohibition  ordered  to 
ftand  ;  the  latter  being  founded  on  the  libel  in  the  fuit  in  the  ecclc- 
iiaftical  coort,  which  had  ftated  the  right  in  a  more  extefifi*ve  way  ; 
for  the  libel  was,  that  by  the  ecclefiaflical  law,  every  peribn  having 
the  tuition  of  any  infant  under  age,  by  the  will  of  the  fftther  or 
perjtutlcem  comfetentemt  ought  to  have  the  cuilody  of  the  iirfant  and 
fait  in  the  ecdefiaftical  court  for  the  detainer.     After  this  cafe  We 
find  nothing  on  the  fubje6t  for  a  long  time.     But,  in  a  caie  of  the 
late  king's  reign,  Lee  jufHce  cafually  takes  notice  of  the  ccclefiaf- 
tical  court's  appointment  without  objeftion,  faying,  that  the  couHe 
of  the  fpiritaal  court  is,  that  if  the  infant  is  under  fcven  yestrs, 
they  chufc  a  curator,  but  if  be  is  feven  he  chufes.     Fitzgib.  164. 
However,  in  a  lodfe  note  of  a  ilill  later  cafe,  lord  chancellor  Hard- 
wicke  is  made  to  lay,  that  only  guardians  ad  litem  can  be  appointed 
by  the  ccdcfeftical  court.     14-  Vin.  Abr.  176.  pi.  7.  in  a  note. 
In  another  cafe,  the  report  of  which  is  more  to  be  relied  upon,  the 
fame  refpe^able  judge  reprobated  it,  as  a  prcfumption  in  the  ec- 
cleitailical  court  to  appoint  a  guardian  6f  the  per/an  and  ejfate,  and 
declared  their  appointment  of  any,  except  when  a  fuit  was  depend-^ 
ing,  to  be  an  interference  with  his  power  as  chancellor;  and  (o 
diipleafed  was  he  in  the  indance  before  him,  as  to  conclude  witli 
recommending  to  the  attorney  general,  to  confider,  whether  a  ^ma 
^varratt/9 -wowd  not  lie  againft  the  ecclefiaftical  court.  3.  Ask.  631, 
Under  a  like  apprehenrfmn  of  the  fabjc6l,  the  late  chief  juftice  of 
the  king's  bencn,  in  mils  Catley^s  cafe,  fpolce  of  the  appMntment 
by  the  eccleQall^al  courts  as  confined  to  guardians  ia  li/em,  and 
therefore  as  perfedtly  infignrficant.     4.  Burr.  v.  3.  p.  1436.    Thefe 
authorities  bfin-g  brought  before  the  reader,  we  fliall  leave  him  to 
his  own  judgment,  with  this  further  information  only,  that,  in  the 
warm  debates  in  parliament  about  the  laft  marriai^e  adl,  this  ipeciea 
of  guardianiliip  is  faid  to  have  been  incidentcilly  ({ifcuffed. 

Thc/ottrth  kmd  of  guardian,  not  yet  enumerated,  is  the  gniar- 
dian  md  litem.  Bat  of  this  fpecial  guardian  it  may  fulHcc  for  the 
prefent  purpofe  to  obferve,  that  the  power  of  appointing  fuch  is  in  - 
cident  to  all  courts ;  and  that  the  king  ms^,  as  it  is  faid,  by  W« 
ten  patent  appoint  a  guardian  to  profecute  or  defend  for  an  in- 
fant in  fuits  generally,  though  fuch  appointments  have  been  long 
00c  of  oie.  F.  N.  B.  27.  L.  See  farther  as  to  guardian  adliu/n 
poft.  135*  ^« 

In  the  preceding  notes  aboot  guardianihip,  we  have  parpofely 
confined  ourfelves  to  the  fubjeft  exclufive  of  the  royal  family. 
Their  cafe  is  too  delicate  to  warrant  our  touching  on  the  fabjcd 
wtchottt  better  materials  than  we  are  at  prcfent  pofleffed  of.  There- 
fore we  can  only  refer  to  the  arguments  in  the  cafe  on  the  king's 
right  in  refpeA  to  the  education  and  marriage  of  Jiis  grand-chil- 
dren, which  Avas  referred  to  the  judges  in  the  reign  of  George  the 
iirfl.     See  Fortcfc.  Rep.  ^401.  Zl  poit.  133.  b.  note  i. 

^t)  S.  p.  aec*  ante  17.  b.  i^r:^,  120.  a.  S.  p.  ace.  as  to  guardian 
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by  nurtare.  Cra  Jam.  99.  In  another  work  lord  Coke  extends  [  gQ^  ^i 
the  do^rine  (o  far,  aa  to  (ay  that  the  infant  fhall  prefent,  tubatfos'ver  *^  ^'  * 
his  age  mzy  be,  3.  Inft.  156.  But  fome  fuppofe  the  .guardian  to 
have  the  right  of  prefeniing  in  the  name  of  the  infant.  Others 
again  admit  the  right  of  the  infant  in  general,  but  add,  that  if  the 
infant  be  of  fuch  tender  years  as  not  tu  have  any  dircrction, 
then  the  guardian  (hould  prefent  for  him.  See  Vin.  Abr.  Guaraian, 
Q^pl.  2*  But  the  law  feems  now  fettled  in  the  full  extent  of  lord 
CokeS  opinion  by  a  determination  of  lord  chancellor  King.  In  si 
caufe  before  him  an  advowfon  had  been  conveyed  to  crullees  on 
trad  to  prefent  fuch  perfon  as  the  grantor  his  heirs  or  ailigns  (hould 
by  deed  appoint ;  and  on  the  principle  that  an  infant  of  any  age 
may  prefent,  his  lord(hip  con(irmed  an  appointment  by  an  infant- 
heir,  though  it  appeared  that  the  child  was  not  a  year  old,  and  that 
the  guardian  guided  the  child's  pen  in  making  his  mark,  and  put- 
ting hisfeal.  2.  £q,  Caf.  Abr.  In/oHi,  B.  pi.  3.  Vin.  Abr.  CoIIa^ 
lioitt  A.  pi.  10.  Watf.  Clergym.  L.  ed.  1740.  p.  140.  See  alfa 
3.  Atk,  7io« — However,  though  this  deciiion  may  remove  all  doubts 
about  the  legal  right  of  an  infant  of  the  moft  tender  age  to  prefent^ 
iiill  it  remains  to  be  feen,  whether  the  want  of  difcretion  would 
induce  a  court  of  equity  to  controul  the  exercife,  where  a  pre- 
fentation  is  obtained  from  an  infant  without  the  concurrence  of  thtf 
guardian. 

[Note  72.}  (2)  But  again((  a  teflamentary  or  other  guardian,  whofe  autho- 

rity doth  not  determine  till  the  infant  is  twenty-one,  or  being  afc^ 
male  attains  that  age  or  marries^  the  infant  cannot  have  adion  of 
account  before ;  for  the  rule  of  the  common  lanu  is,  that  account 
ihail  not  lie  whild  the  guardianfliip  continues.  However,  in  eqnity 
the  infant  may  by  procbein  amy  fue  his  guardian  for  an  account 
durinp  the  minority*  2.  Vern.  342.  2.  P.  W'ms.  119.  1.  Vef.  91/ 
3.  Atk.  625. 

[Note  7*3.]  (3)  Therefore  a  guardian  cannot  be  charged  in  account  as  a  rr- 

eei'oer'f  becaufe  then  he  would  lofe  his  cods  and  expences ;  thefe  ic 
is  faid  being  in  generMl  allowed  only  to  guardians  and  bailiffs,  and 
not  to  recei^ven.  Pod.  172.  a* 

[Note  74.]  (4)  The  rule  feems  expre(red  iwi  generally ;  lord  Coke  elfewherd 

telling  us,  that  a  receiver,  who  is  one  of  the  three  denominations  of 
accountants  known  to  our  law,  cannot  charge  for  cofts  and  cx- 
pences,  except  in  fome  fpecial  cafes  in  favour  of  trade  and'mer« 
chandife<    Poft.  172.     i.  Freem.  378. 

[Note  75.]  (5)  The  rule  is  the  fame  as  to  truftees,  though  for  their  greater 

fecurity  it  is  ufual  to  infert  /pedal  provi(ioas  in  the  kiHrumeot 
creating  the  truil.     2.  Cha.  Caf.  2. 

[Note  76.]  (6)  But  the  hire  is  not  the  only  or  principal  ground,-  on  which  the 

carrier  is  Hable ;  for  fadors,  though  they  alfo  receive  a  reward,  are 
not  (b,  except  for  negligence  or  by  rcafon  of  a  fpecial  undertaking. 
Thfe  great  caufe  of  the  laws  charging  the  carrier  is  the  public   ' 
employment  he  exercifes.      1.  Ld.  Kaym.  917.      i.   Salk.   14^* 
12.  Mod.  48/. 

^ote  77.]  (7)  This  is  by  the  common  law  or  general  cufton  of  die  realm  ; 

and 
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and  to  recite  it  in  the  declaration,  as  is  fometimes  the  pradlice  both 
with  TtfpcA  to  inn-keepers  and  carriers,  feems  not  only  unnecefTary" 
ba^  even  rather  improper;  becaufe  it  tends  to  confound  the  dif- 
dndion  between /peciai  cudoms,  which  ought  to  be  pleaded,  and 
the  ^/ff^rtf/cuftom  of  the  realm,  of  which  the  courts  are  bound  to 
talce  notice  without  pleading.  Accordingly  it  fecms  admitted  in 
feveral  books^  that  defcribing  the  defendant  to  be  a  common  earner, 
without  any  thing  more,  is  fufficient.  Hob.  i8.  i.  Sid.  245; 
Hard.  485.     3.  Mod.  227.     Wilf.  v.  i.  part  i.  page  281. 

(9)  This  doflrine  was  denied  by  the  court  in  the  great  cafe  of  [Note  78.  j 
Cog^s  and  Barnard ;  and  it  is  now  underflood,  that  acceptance  of 
go^  to  be  kept  generally  is  merely  an  undertaking  to  keep  them 
as  the  party  receiving  keeps  his  own.  2.  L.  Raym.  oil.— ^la 
Coggs  and  Barnard  the  adlion  was  for  Co  negligently  carrying  fome 
hogifieads  of  brandy  that  one  of  them  was  ftaved ;  and  on  motion 
in  arreft  of  judgment,  the  court  held  that  zfufficient  confederation  ap- 
peared in  the  declaration,  though  it  was  wholly  grounded  on  a 
/fecial  undertaking  to  carry  fafely,  without  ftating,  either  that  the 
defendant  was  to  have  hire,  or  that  he  was  a  common  carrien 

(io>  Lord  eh.  j.  Holt  thoaght  this  reafori  infufficient,  and  juftly  [Note  79.] 
as  it  feems.  Other  bailees  have  a  property,  that  is,  a  /pedal  and 
limited  one',  and  what  hath  the  pawnee  more  ?  The  only  difference 
is  in  the  degree ;  the  pawnee*s  property,  though  not  abfolute,  being 
rather  more  enlarged,  and  for  fome  purpofes  a  beneficial  otie.  2.  L. 
Raym.  916,  Com.  Dig.  tit.  Mortgage,  and  Vin.  Abr.  tit.  Paivn^ 
But  whatever  the  difference  pi  ay  be  in  point  of  property,  it  is  be- 
come immaterial  fo  far  as  regards  the  ufe  made  of  it  by  lord  Coke  ; 
becaufe  now  general  bailees  of  goods  are  nOt  deemed  any  farther 
chargeable  for  the  lofs  of  them  than  pawneesi 

'9'  ^'J  (0  J"  ^^^  cafe  here  Hated,  the  tlot  informing  Z(.  what  was  in  the  [Note  80.] 
cheft  is  relied  on  as  the  material  cir'cum fiance;  but  the  modern  doc« 
trine  would  make  it  unneceflary  to  refort  for  aid  from  it,  as  accord- 
ing to  that  B.  would  not  be  chargeable,  though  he  had  known  the 
conterts  of  the  cheft*  However,  there  are  cafes  which  turn  upon 
the  giving  of  fuch  information.  All.  93.  1.  Vcntr.  258^  Carth. 
4S6.     I.  Stra.  145.     Law  of  Nifi  Prius  ed.  1775.  P*  ?'• 

-  (2)  Here  lord  Coke  joins  lofles  by  (hipwreck  and  lightning  and  [Note  81.3 
other  like  inevitable  ac'cidents  with  ihofe  by  Healing  ;  but  other 
authorities  make  a  diftinftion,  and  according  to  them,  neither  car- 
riers nor  maftcrs  of  (hiprare  refponfijli  for  lofles  by  aHs  cfGod  or 
of  the  king^ $  enemies*  2.  Bulft.  2i>o.  2.  L.  Raym.  918,  Vin.  Abr. 
tit.  Mafier  0/ a  Slnp,  B.  p].  1 2. 

(3)  The  fl/i/ doftrinc  about  bailment  will  be  found  at  large  in  [Note 82.] 
Soutbcote's  cafei  which  is  cited  by  lord  Coke  in  the  margin.  For  . 
the  modern  do^rinej  tl'e  lindens  thould  confult  the  famous  cafe  of 
Coggs  and  Barnard  already  cited.  Lord  chief  juftice  Holt's  argu- 
ment in  that  cafe,  as  reported  by  lord  Raymond,  particularly  me- 
rits attention  ;  it  bding  a  moft  mafterly  vie-v  of  the  whole  fubjefl  of 
bailment.  Another  important  cafe  connc(fled  with  the  fome  lubjcdi 
is  thaiof  Lane  and  Cotton;  in  which  three  Judges  ag.iinil  Holt  held, 
that  aft.on  on  the  cafe  will  not  lie  againfl  the  Maftpf  of  the  Oencrtll 
Poil-Oiccc  for  the   lofs  of  a   letter  with   ejichetjuer   bills   in  it. 

(K)  l». 
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It.  Mod.  472.  See  further  the  follovving  book^  whkh  are  cita* 
tions  from  a  note  by  the  editor  of  the  11th  edUion.«-2i.  £.4.  95. 
4.  £.  3.  6.  2.  H.  7.  II.  Palm.  548.  W.  Jo.  179.  Grot,  de  Jar. 
Bell.  1.  2.  c.  12.  f.  13.  Puffend.  de  Jur.  Nat.  !•  j.  c  4.  C  6>  7. 
and  Dom.  Loix  Civ.  1.  1. 1.  5.  f.  2.  t.  6.  f.  3.  t.  7.  f.  3. 

[Note  8}.]  (6)  There  is  a  great  abundance  of  irreconcileablc  opinions  in 

our  books  about  the  earlieft  age  at  which  a  will  may  be  made  of 
fer/cnal  eftate.  Here  lord  Coke  ftates  1 B  to  be  the  age ;  though 
the  reafons  and  authorities  in  favour  of  that  time  do  not  appear.—- 
Others  mention  17,  that  being  the  age  at  which  an  adminiftration 
during  the  luinority  of  an  executor  determines,  i.  Vem.  25 g. 
a.  Vem.  cc8.  But  this  opinion  was  probably  founded  on  an  idea, 
that  our  (piritoal  courts  make  no  difference  between  the  time  for 
a^ing  as  an  executor  and  the  time  for  making  a  will,  which  is 
clearly  a  miftaken  notion.  However,  it  receives  (bme  countenance 
from  the  deciAve  manner  in  which  a  late  chancellor  of  tlie  firft  au- 
thority mentions  1 7,  and  the  ambiguous  terms  in  which  he  fpeaks 
of  an  earlier  age.  i.  Vef.  303.  3.  Atk.  709. —  According  to 
others  i  c  is  tlie  a^e  for  mtdis»  if  the  party  can  be  proved  of  uifir 
cient  difcretion ;  but  we  are  not  informed  whv»  and  therefore  little 
refped  is  due  to  this  opimonp  if  that  can  be  deemed  one»  which  in 
fad  was  nothing  more  than  a  loofe  dictum.  2.  Vern.  469.<— Others 
doubt,  whether  any  time  before  21  is  not  too  early;  becanfe  none 
can  be  adminidrators  till  they  have  attained  that  age.  1.  Vern.  326^ 
The  reafons  ufually  afligned  for  not  granting  adminiftration  to  any 
perfon  under  21  are,  that  an  adminilfrator  being  created  by  ftatute 
his  ape  (hould  be  according  to  the  common  law>  and  that  the  flatute 
of  diitribution  requires  the  fecurity  of  a  bond  from  an  adminillrator, 
which  an  infant  cannot  give.  See  the  books  cited  in  Vin.  Abr. 
Executors f  L.  3.  pi.  6,  This  latter  rcafon  againfl  an  infant's  being 
adminiilrator  is  the  mod  forcible  ;  but  both  feem  equally  inappli- 
cable to  the  other  point ;  the  power  of  making  a  will  of  perlonal 
eftate  not  being  derived  from  or  regulated  by  any  datute,  and  the 
civing  of  a  bond  being  foreign  to  the  cafe  of  a  teflator.^— In  Per* 
Vxwsfour  is  faid  to  be  the  age  for  making  a  will  of  perfonalty ;  but 
though  this  is  the  time  mentioned  in  the  old  as  well  as  the  new  edi- 
tions pf  his  book,  yet,  as  Swinburne  well  obferves,  it  appears  to  be 
an  error  of  the  prefs  by  omiflion  of  the  figure  x,  and  moll  probably 
xiiii.  was  the  age  intended.  Perk,  fcrfl.  503.  Svvinb.  Teftam. 
j>art  2.  fed.  2.  OflF.  of  £x.  cap.  18. — The  lait  opinion  on  the  fub- 
je£l,  and  that  mod  to  be  relied  upon,  diflinguilhes  between  maies 
and  f^maUst  making  the  ttftamtntan  power  to  commence  in  the 
former  at  14,  and  m  the  latter  at  12.  At  thefe  ages  the  Roman 
law  allowed  of  teftaments,  and  the  civilians  agree  that  our  ecde* 
Hailical  courts  follow  the  fame  rule ;  and  to  them  we  ought  princi* 
pally  to  refort  for  information  on  ^tellamentary  fubjefb ;  becaufe 
the^  being  fo  peculiarly  of  fpiritual  connfance,  they  fpeak  more  ex 
tr'tpode  juriiic9^  to  ufe  the  phrafe  of  a  great  author,  than  our  com* 
mon  lawyers.  Swinb.  on  Tellam.  par^  2.  fed.  2.  Godolph.  Orph. 
\^^%*  276.  2.  Strab.  X>om.  ii.  liar.  Jullin.  Inftit.  1.  %.  t.  12. 
f.  1.  But  the  dodrine  is  not  luftained  by  the  authority  of  civi* 
lians  only.  Some  refpedable  books,  written  by  common  lawyers* 
mention  12  and  14  for  the  fame  purpofe;  prohibitions  have  been 
refofed  by  the  king's  bench,  when  applied  for  to  reilrain  the  ecde* 
iiadical  courts  from  allowing  wills  made  at  fuch  early  agea;  and 
there  are  inllances,  in  which  the  dodrine  hath  been  recognized  anf 

adopted 
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adopted  by  the  court  ofChanteiy.  OIF.  of  Ex.  cap.  i8.  Sheph* 
Tottchft.  403.  T.  Jo.  210.  2.  Show.  204.  Comb:  56.  Free,  in 
Cha.  316.  Gilb.  £q.  Rep.  74.  MoC  c.  To  conclude  this  point, 
it  may  be  added^  that  as  on  the  one  oand  the  rule  of  the  eccle- 
fiaiHcal  courts,  in  holding  12  and  14  to  be  ages  at  which  males  and 
females  according  to  the  diiFerence  of  fex  firfl  have  the  power  of 
making  wills  of  perfonaity,  fcems  now  well  eftabli(hed ;  fo  on  the 
other  hand  it  is  m  fome  degree  confonant  to  the  doctrine  of  our 
common  law ;  for  though  that  is  filent  as  to  the  age  for  wills  of 
peHbnahy,  thefe  being  the  fubjefis  of  a  different  law,  yet  it  adopts 
the  fame  llandard  of  12  and  14  for  other  purpofes,  and  fo  far  deems 
them  the  ages  of  difcretion,  as  to  give  infants  of  thote  ages  the 
power  of  chooiing  guardians,  and  to  prefume  that  they  are  Mi  ca^ 
fttcis  in  refped  to  crimes,     i.  Hal.  H.  P.  C.  22. 

0. 2u]  (i)  That  is,  whether  he  took  the  profits  as  guardian ;  for  if  he  [Note  S4  ] 

afiumed  to  take  them  in  that  charadler,  he  ftiall  anfwer  for  them  ac- 
cordingly, though  he  was  not  guardian  dijurt. 

(4)  This  reafon  requires  fome  explanation,  tt  Js  not,  that  ihc/k  [Kote  85.] 
in  oBion  are  in  their  nature  incapable  of  tranfmifiion  to  executors  4 
for  the  contrary  is  known  to  be  law,  and  fome  indances  of  it  art 
herie  given ;  but  it  is,  becabfe  in  the  cafe  of  a  thojk  in  aBion^  fo  pe- 
collar  as  a  right  of  prefentation,  the  law  favours  the  king  more  than 
che  bilhop's  executors,  and  therefore  gives  the  king,  as  having  in 
his  cuftody  the  temporalties  of  the  vacant  bifhoprick,  that  prefenta- 
tion, which  executors  in  general  are  entitled  to  when  they  are  op- 
pofed  to  an  heir.  See  poft.  388.  Bro.  Abr.  Prtfentatton  ^4.  Watf. 
Clergym.  L.  ed.  1747.  p*  72.  But  then  it  may  be  alkedf,  why  the 
king  diould  not  have  a  like  prefi^rence,  in  the  cafe  of  the  bilhop's 
being  entitled  to  a  wardfliip  by  knight's  fervice  in  right  of  his  lee 
and  dying  before  reducing  it  into  pofleffion  by  feifure.  The  anfwer 
may  be,  that  the  law  didingullhes  between  an  inttreft  both  nfprtfit 
andiruft^  as  WardOiip  b/  knight's  fervice  is,  and  one  merely  of  trujt^ 
fuch  as  a  prefentation.  The  law  gives  the  former  to  the  bifhop's 
executors,  for  the  benefit  of  his  perfonal  edate.  It  gives  the  latier 
to  the  king ;  becaufe  the  prefentation  to  a  vacant  church  cannot 
lawfully  be  fold ;  and  as  the  bilhop's  perfonal  eftate  cannot  derive 
any  profit  from  the  prefentation,  the  law  deems  it  more  proper  to 
follow  the  temporalties  of  the  fee  to  which  the  advowfon  belongs • 
In  a  fubiequent  part  of  the  Commentary,  where  it  is  faid,  that  the 
bifliop's  executors  (hall  not  prefent,  becaufe  noticing  can  be  taken 
for  a  prefentation,  lord  Coke  feems  to  hint  at  fomething  of  this 
kihJ.  roft.  388.  a.  However,  as  a  like  reafon  might  be  uYgei 
againfl  executors  in  favour  of  an  heir,  it  is  moil  fafe  to  Xf^'^  on  the 
right  of  the  king  as  fettled  by  authorities  and  long  pradice, — 'fhii 
preference  of  the  king's  title  by  prerogative  is  carried  fo  far,  that 
even  prefentation  and  iuftitution  in  the  lile  time  of  the  biihop  will  hot 
prevail,  unlcfs  there  hath  been  alfo  an  indniiion.  Vin.  Abr.  Pre^ 
fcntation,  C.  a.  £.  a.     Watf.  Clergym.  L.  ed.  1747.  p.  73. 

p.  b.J     ^    (1)  Pitzherbert  cites  two  authorities,  which  make  guardianfhip  [Note  8fi.] 
in  focage  granuble.     F.  N.  B.  143.  P.     But  Littleton's  opinion 
militates  ftrongly  to  the  contrary ;  for  if  fuch  a  truft  is  ^perfonal  as 
I  hot  to  be  tranlmiffiblc  to  executors,  why  (lioold  it  be  fo  to  grantees  ? 

KirdjngTy  in  the  arguing  of  a  modern  cafe  it  feems  to'  hive  been 

( K  1 )  ta*ca 
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taken  for  granted,  that  guardianlhip  in  focage  cannot  be  affigned  ? 
Gilb.  Eq.  Rep.  177. 

[Note  87*]  (3)  Littleton  mud  be  under  Hood  to  mean,  that  at  common  l/rt» 

account  did  not  lie  agatnll  executors ;  for  in  his  time  it  did  lie  under 
.  ieveral  ftatcrtes  againil  an  executor  in  general^  though  they  were 
deemed  not  to  extend  to  the  execntor  of  guardian  in  focage.     See 
the  next  note. 

[Note  S8.  ]  ( j)  This  rule  of  the  common  law,  which  did  not  allow  of  adions 
of  account  againft  ox  for  executors,  had  fome  exceptions.  The 
lattir  part  of  the  rule  did  not  extend  to  the  executors  of  merchants  ; 
and  the  Idn^  was  not  within  oitber  part.  F.  N.  B.  117.  11.  Co. 
90.  a.  It  ihould  alfo  be  remarked,  that  though  at  the  common 
law  executors  in  general  were  not  compellable  to  accounc,  yet  if 
they  confented  to  fettle  an  account,  they  were  liable  to  an  adion  of 
dibt  for  the  balance.  F.  N.  B.  page  267.  of  4to.  ed.  in  lord  Hale's 
notes. 

[Note  89.J  (4)  The  13.  E.  i.  c.  23.  gave  an  accoont  to  executors ;  but  this 

being  conftrned  to.  defcrxbe  immediate  executors  only,  other  ibtutes 
were  made  to  extend  the  remedy  to  the  executors  of  executors  and 
.   to  adminihrators.  25.  E.  3.  it  5.  c.  5.   31.  £•  3.  c.  1 1.   2.  Inft.  404. 
Ante  98.  b. 

{Note  90.]  (5)  Ace.  Cott.  Abr.  Rec.  131.    But  now  by  4.  Ann.  c.  18.  f.  27. 

actions  of  account  lie  againft  the  executors  and  adminiftrators  of 
every  guardian  bailifF  ana  receiver. 

[Note  91.]  (1)  But  here  we  muft  undcrfland  Littleton  to  be  fpeaking  of  a  Fgi.  b 

rpRef  due  on  the  defcent  of  a  fee  iimple  in  fee  tail  in  pojfejjion ;  for  ^ 
if  only  a  remainder  or  reverfion  expectant  on  an  ellate  for  life  de- 
fcends  on  the  heir,  the  relief  is  not  leviable  till  the  death  of  the  te- 
nant for  life.'  Keilw.  83.  b.  Kitch.  ed.  1^92.  fo.  146.  b.  As  to 
the  defcent  of  a  remainder  or  reverfion  expectant  on  an  efbte  tail, 
^  it  feems  doubtful  whether  a  relief  is  payable  at  any  time  in  Tt{^t€L 
of  fuch  a  defcent.    Keilw.  84.  a. 

[Note  92.]  (2)  Abjuration,  according  to  the  ancient  ufe  of  the  word,  had  the  r  q2,  t 

effedl  of  an  attainder ;  becaufe  it  was  necefTarily  accompanied  with  L  ^ 
the  confeffion  of  a  felony.  But  this  kind  of  abjuration  is  not  now 
in  force  ;  the  privilege  of  fandtuary,  of  which  it  was  confequentiaI« 
having  been  taken  away  by  a  ftatute  of  James  the  Firft.  See 
.  21.  Jam.  c.  28.  f.  7.  2.  Inft.  629.  and  2.  Hawk.  PI.  C.  b.  2.  c.  32. 
'However,,  the  word  abjuration  is  iHll  in  ufe  in  oar  law  for  fome  pur- 
pdfes.  For—;.  JSome  Ilatutes,  m  order  to  fecure  the  efiabliped 
teligiont  require  perfons  convicted  of  certain  kinds  of  rtcufancy  to 
abjure. the  realm,  on  pain  of  being' adjudged  guilty  of  a  capital 
felony ;  and  the  word  m  this  fenfe  is  fimilar  to  the  ancient  abjura- 
tion, and  is  attended  with  a  like  effe^.  35.  EIlz.  c.  x.  and  2.  13. 
—2.  In  order  to  fecure  the  fuccejjion  of  the  cro^vn  as  fettled  ac  and 
,  '  iince  the  Revolution,  other  ilatuces  make  all  perfons  who  refufe  to  ' 

take  the  oath  prefcribed  for  abjuring  the  Pretender  and  his  defcend- 
antsj  liable  to  various  ^nalties  and  forfeitures ;  but  this  kind  of 
abjuration  differs  both  m  objeS  and  ejfeS  from  the  ancient  one. 
13.  W.J.  c.  6.  i.An.ft.  I.  c.  22.  I.  G.  I.  ft.  2.  c.  13.  6.G.  3. 
CS3. 
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b^  a  1         ' ')  Tenure  at  will  (boald  be  aHb  excepted.    See  the  sext  Sec*  [Note  93.] 
/J*    "J      ^OQ  ^^^  ^nte  67.  b.  note  2.    68.  b.  n.  5.     However*  even  to  tenure 
Mt  will  fealty  may  be  incident  by  the  cuilom  of  a  manor ;  and  fo 
generally,  if  not  univerfally,  it  is  to  copyhold  tenures.    10.  H«  6. 13. 
30.  H.  6.  3.    Kitch.  on  Co.  ed.  1592*  fol.  132. 

(2)  The  reafon  is  plain.  Socage  relief>  being  a  year's  rent,  [Note  94.] 
cannot  be  calculated,  if  an  annual  rent  is  not  payable.  See  ante 
^5.  a.  note  1.  Bat  as  by  cuftom^  or  by  g^nfirefir^attM  on  creatine 
the  tennre,  a  payment  wholly  different  from  and  unconneded  wi£ 
^e  yearly  rent  may  be  due  for  relief;  fo  it  may  be  prefumed,  that 
by  the  fame  means  a  relief  may  be  payable,  where  there  is  no  yearly 
rent ;  becaufe  the  relief  is  afcertained,  without  reference  to  a  yearly 
rent,  in  both  cafes  equally.  See  Kitch.  on  Co.  ed.  1^92.  fo.  103* 
Here  it  may  npt  be  amifs  to  advert  to  fome  other  differences  be- 
tween the  feveral  kinds  of  relief  payable  by  focage-tenants.  i.  The 
froptr  focage  relief,  that  is,  the  relief  incident  to  the  tenure  by  fo« 
cage  by  the  general  cuftom  of  the  realm,  is  a  year's  rent,  and  con* 
iequently  can  never  be  payable,  except  where  there  is  an  annual 
rent ;  but  the  impr>oper  fccage- relief,  that  is,  the  relief  due  either  by 
jt€cud  cufiom  or  by  exfrefi  rcfervation,  may  be  mart  or  Ufx  than 
the  annual  rent,  or  may  be  payable,  where  there  is  no  annuU  rent. 
2.  The  focage-rplief  by  common  hvuo  is  only  payable  on  a  dtfctKt 
and  by  a  natural  perfon ;  but  the  two  other  reliefs  may  be  due, 
where  the  tenant  comes  in  by  purcba/e,  or  where  he  takes  as  k/oIo 
^rporation  hy  fucceffion.  Ante  84.  a.  2.  Ro.  Abr.  5I7»  S^^*  3*  ^^ 
thef  relief  claimed  is  one  at  common  larwt  it  is  prefumed  to  be  due, 
till  thL>  contrary  appears;  that  is,  unlefs  it  can  be  proved,  that  the 
relief  hath  been  releafed,  or  that  the  tenure  was  referved  with  an 
oxprefs  exemption  from  relief.  3.  Lev.  145.  Vin.  Abr.  Enjidence, 
A.  b.  28.  pL  5.  But  if*  the  relief  be  claimed  hy  fpecial  cujlom  ot 
fpicial  refer  mat  ion,  the  onus  probandi  mud  necefTarily  fall  upon  the 
lord.  4.  If  the  relief  is  by  the  common  la*w,  it  is  merely  a  fruit  m* 
cident  to  the  fervice ;  but  if  the  relief  is  by  expre/s  refernjation^  it  is  a 
fart  of  the  fermice*,  This  dillindlion,  however  nice  it  may  appear, 
may  be  deemed  an  ^fjential  one.  Relief,  when  only  an  incident  io 
tbefewiec,  is  not  within  the  limitation  of  50  years. prcfcri bed  for 
feiiin  of  it  by  the  32^.  H.  8.  c.  2.  as  hath  been  obferved  in  a  former 
note;  nor  will  acceptance  of  rent  eftop  the  16rd  afterwards  from 
claiming  fuch  a  relief.  Ante  83.  a.  note  2.  Cro.  Eliz.  885.  But 
the  law  feems  to  be  to  the  contrary  in  both  theCe  particulars,  where 
the  relief  is  part  of  thefermict^  5 .  If  the  relief  is  by  the  ccmmcn 
lanu^  or  by  fpecid  refervation^  the  remedy  by  diftrefs  follows  of 
courfe;  but  it  is  faid,  that  for  relief  hy/pecial  cujiom,  diftrefs  is  not 
warranted  without  a  prefcription.  W.Jo.  133. — Thefe  differencts 
between  the  three  kinds  of  iocage-reliefs  lie  Scattered  in  the  books ; 
and  thus  bringing  them  into  onr  point  of  view  may  be  ufeful.  The 
learned  reader  will  judge  of  their  propriety.  The  diligent^ fludcnt 
may  add  to  their  number.  See  further  Co.  Copyhold,  chap.  2. 
Survey  Dial.  4th  edit.  95.  and  the  cafe  of  Hungertord  and  Havy- 
Und  in  W.  Jo.  132.  2.  Bulft.  323.  Latch.  37.  94.  129.  2.  Ro. 
Rep.  370.    O.  Bendl.  180. 

?3»  b.l         <3)  It  «n»y  he  proper  to  conclude  this  Chapter  of  Socage,  by   [Note 95.] 
^     pointing  out  the  feveral  changes  made  in  the  tenure  of  focage  by 
the  fiatute  of  the  1 2.  Cha.  2.  c.  24.  fo  often  mentioned.     1 .  It  takes 
away  the  aids/irr//p  marier  and  pur  f aire  fitx  chi<valier,  which  were 
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ioddeiit  to  jJ/  (bcage-tcnnret.  2.  It  refieves  fecs^  i«  r^/#  from 
4ie  burden  of  the  lung's  primer  Jitfim  and  offius  ef  a^euatiem  ta  th§ 
kin^ ;  to  both  of  which  foeage  in  capitt  waa  equadly  liable  with  te« 
apre  by  knights  Jkrviu  in  capitcp  thoagh  not  fo  to  ^umrJJbip.  3.  It 
extends  the  father's  power  of  appointing  goardians  by  deed  or  will* 
which  by  the  4.  and  c.  Phil,  and  Mar.  (the  fir(^  ftatote  conferring 
iisch  a  power)  was  reftri^ed  to  femaU  children,  to  children  of  h^th 
itxt»9  and  thiis  fupplied  the  means  of  ftill  further  prevenang  guar* 
4ianfhip  in  focage.^-In  all  other  refpeds  the  tenure  in  foeage  leems 
10  be  under  the  fame  circura fiances,  and  attended  with  the  fame 
ooafequences,  as  it  was  before  the  Reftoration.  But  the  flatote  of 
Charles  the  Second  goes  further  than  the  mere  alteration  of  fo« 
cage ;  and  having  thus  reformed  and  improved  this  favourite  te- 
nure, in  the  next  place  provides  for  the  extenfion  of  it  throughout 
the  kingdom.  This  the  ftatute  effedually  fecuresj  by  converting 
into  ibcage  all  tenures  by  knights  fervice,  and  by  taking  from 
the  crown  the  power  of  creating  any  other  tenure  than  foeage  ia 
future. 

[Note  96.J  (3)  Here  biflkops  are  fiyled  fuffragans  in  refpeA  of  their  relation  [  qa.  a. 

to  the  archbiihop  of  their  province ;  but  formerly  each  archbiikop 
and  bifhop  had  alfo  his  fuifragan,  to  aflift  him  in  conferring  orders 
and  in  odi^r  Jpiritual  parts  of  bis  office  within  his  dioaje,  The& 
in  our  ecciefiattical  law  are  called  fuifragan  biihops*  and  referable 
the  cborepi/iopi  or  hijhops  of  the  country  in  the  early  times  of  the 
chriftian  church.  How  this  inf$rior  order  of  biihops  mt^  be  elefted 
and  confecraied  is  regulated  by  the  26.  H.  8.  c.  14.  but  notwith- 
fianding  this  ftatute,  it  b  not  ufual  to  appoint  them.*-They  ffaould 
not  be  confounded  with  the  coaJjutors  of  a  biihop ;  the  latter  being 
appointed  in  cafe  of  the  bi(hop'a  infirmity  to  fuperintend  hnjurif^ 
diSion  and  temporalties ;  neither  of  which  was  within  the  interfe- 
rence of  the  former.  See  fully  on  this  fabjed  in  Gibf.  Cod*  ift  ed, 
V.  i.p.  155. 

[Note  97.}  (5)  This  is  amiftake;  for  the  ftatute,  by  which  precedency  is 
principally  regulated,  gives  the  bHhop  of  Durham  place  betil^ecQ 
the  biihop  of  London  and  the  bifhop  of  Winchefter*  See  51.  H.  8. 
c.  10.  f.  3. 

[Note  98.  ]         (6)  The  office  of  king's  almoner  is  ufually  given  to  the  archbi* 

(hop  of  Yorkj  with  the  tide  of  lord  high  almoner. 


[Note.  99.] 


(3)  Jn general 3L  corporation  aggregate  cannot  take  or  pafs  away  [qa.  b< 
an  incereft  in  land,  or  even  do  any  ads  of  importance,  without  deed ;  ^"^^ 
but  there  are  feveral  exceptions  to  the  role.     See  ante  66,  b.     Vin* 
Abr.  Grants,  D.  a.  Corporation,  K.     Com.  Dig.  Francbi/es,  F.  I2» 
13>  14.     New  Abr.  Corporation,  £.  3. 


[Note  loo.l        (4)  Contra  i.  Ro.  Abr.  832.—- Alfo  in  the.  following  annotados 

by  lord  Hale,  which  he  gives  at  the  bottom  of  fol.  8.  b.  feveral 
authorities  are  cited  to  the  contn^ry.  Vid.  7.  R.  3.  41.  11.  H. 
/L.  84.  Gift  to  abbot  and  monks  pajfetb fee  fimpU,  If  an  abbot  makes 
leafe  reddendo  rent  nobis,  it  enures  to  the  fucceffor^  20.  H.  6.  8. 
hand  granted  to  the  abbot  of  S.  and  his  heirs  is  o/ily  for  life,  9.  H, 
5.  9.  Hal.  MSS^^-iSce  further  the  authorities  cited  in  Vin.  Abr* 
ijiate,  Xi.  pi.  1. 

(5)  Ace 
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Lib.  2.       Of  Frankalmoignc.  .  Sedl.  I3J>  134- 

(5)  Ace.  anlc  8.  b.    But  fomt  take  a  diftindtion  between  de-  r|^Q*g  loi  1 
fcribing  a  fole  corporation  both  by  his  natural  and  politick  name,  *•  *  •' 

and  defcribing  him  by  his  politick  name  only  ;  and  it  has  been  re- 
fclved,  that  a  viiitacorial  power,  granted  to  the  bilhop  oif  Ely  over 
Trinity  College,  Cambridge,  in  the  latter  way,  ought  to  be  con- 
ftrued  as  a  grant  to  the  bifhop  of  Ely  for  the  time  heingt  and  there- 
fore extended  to/uccej/irs.  This  point  was  adjudged  in  Dr.  Bent- 
ley's  cafe,  ^ee  2.  btra.  913.  Fitz.  Gibb.  308.  312.  1.  Bar« 
nad.  453- 

(1)  Various  kinds  of  deans,  beildes  deans  of  chapters,  are  [Note  I02.] 
known  to  our  law ;  and  it  requires  more  diviiions  than  one  to  dif* 
tinguiih  them  properly.  Considered  in  refpeft  of  the  difference  of 
•ffici,  deans  are  of^.v  kinds.  1.  Deans  o{  chapters,  who  are  either 
of  cathedral  or  collegiate  churches;  though  the  members  of  churches 
of  the  latter  fort  may  more  properly  be  denominated  colleges  than 
thapters.  2.  Deans  o^  peculiars,  who  have  fometimes  both  jurif- 
didion  afid  cure  of  fouls,  as  the  dean  of  Battel  in  SuiTex;  and  fome- 
times jurifdiftion  only,  as  the  dean  of  the  Arches  in  London,  and 
the  deans  of  Booking  in  EfTex  and  of  Croydon  in  Surrey.  3.  Rural 
deans.  4.  Deans  in  the  colleges  of  our  univerfities,  who  are  ofHcers 
appointed  to  fuperintend  the  behaviour  of  the  members  and  to  en- 
force difcipline.  5.  Honorary  deans,  as  the  dean  of  the  Chapel 
Royal  at  St.  James's,  who  is  fo  ftyled  on  account  of  the  dignity  of 
the  pe; fon  over  whofe  chapel  he  prefides.  As  to  the  chapel  of  St. 
George,  Windfor,  there  being  canons  as  well  as  a  dean,  it  is  fome- 
thing  more  than  a  mere  chape],  and,  except  in  name,  refembles  a 
collegiate  church.  6.  Deans  of  provinces,  or,  as  they  are  fome- 
cimes  called,  deans  of  bifhops.  Thus  thebiihop  of  London  is  dean 
of  the  province  of  Canterbury,  and  to  him  as  fuch  the  a.rchbifhop 
fends  his  mandate  for  fummoning  the  biihops  of  his  province,  when 
a  convocation  is  to  be  afTemblcd  ;  which  perhaps  may  account  for 
calling  the  dean  of  the  province  dean  of  the  biihops.  What  the 
other  parts  of  his  office  are,  the  books  we  have  been  able  to  con- 
fult  do  now explain;  nor  do  they  mention  whether  there  is  a  dean 
for  the  province  of  York.  See  Lyndw.  Oxf.  ed;  317.  Gibf.  Sy- 
nod. Anglican.  17.  Ante  94.  a.— Another -divifion  of  deans,  arif- 
ing  from  the  nature  of  the  office,  i\  into  deans  o(/pirituai  promo- 
tions and  deans  of  lay  promotions.  Of  the  former  kind  are  deans 
of  peculiars  with  cure  of  fouls,  deans  of  the  royal  chapel; ,  and 
deans  of  chapters;  though  as  co  thefe  lall  a  contrary  opinion  for- 
merly prevailed.  Perhaps  too  rural  deans  may  be  added  to  the 
number.  Of  the  latter  kind  are  deans  of  peculiars  without  cure  of 
ibuls,  who  therefore  may  be  and  frequently  are  perfons  not  in  holy 
orders.— -In  refpefb  of  the  manner  of  appointment,  deans  are,  i. 
EleStioje,  as  deans  of  chapters  of  the  old  foundation  ;  though  they 
are  only  fo  nominally  and  in  form,  the  king  being  the  real  patron, 
which  will  appear  from  the  next  note  but  one.  ^  Donati've,  as 
thofe  deans  of  chapters  of  the  nciv  foundation,  who  are  appointed 
by  the  king's  letters  patent,  and  are  in  flailed  under  .his  command 
to  the  chapter,  without  reforting  to  the  bifhop  either  for  admiffian 
or  for  a  mandate  of  inllallment ;  if  that  mode  of  promoting^/// 
prevails  in  refpedt  to  any  of  the  new  deaneries.  See  the  next  note 
but  one.  Deans  of  the  royal  chapels  are  alfo  donative,  the  king  ap- 
pointing to  them  in  the  fame  way.  So  too  may  deans  of  peculiars 
without  cure  of  fouls  be  called;  as  the  dean  of  the  Arches,  who  is 
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appointed  by  commiffion  from  the  a rchbifiiop  of  Canterbury ;  butj  n  -  a.l 
this  moft  be  underftcod  in  a  large  fenfe  of  the  word  dortatt'uei  it  *•  ' 

being  moll  ufually  reftrained  toy//W/xrfl/ promotions.  3.  Prefjuta- 
five,  as  feme  deans  cf  peculiars  with  cure  of  fools,  and  the  deans  of 
/ome  chapters  of  the  ne-w  foundation  if  not  of  ail.  Thus  the  dean 
of  Battel  is  prefented  by  the  patron  to  the  bifhop  of  Chtcheder,  and 
from  him  receives  inflitntion.  Thus  too  the  dean  of  GIouceRer  is 
prefented  by  the  king  to  the  b;{hop  vnth  a  mandate  to  admit  htn^ 
and  to  give  orders  for  his  inflaliment.  See  the  next  note  but  one. 
4.  Bj  virtue  e/  arotber  of.ce,  as  the  hifiiop  of  London  is  dean  of 
tne  province  of  Canterbury,  and  the  bifhop  of  St.  David  is  dean  of 
his  own  chapter. — Again  in  refpeft  of  the  manner  of  holding,  deans 
are  fo  ahfolutcly  or  in  commendam.  But  this  divi/ion  applies  only  to 
fpiritual  deaneries.-^— In  thus  pointing  out  the  feveral  denominations 
of  deans  we  have  attempte4  a  more  comprehenfive  as  well  as  a 
jxicer  ^^««'tf/d:fcrimination  and  arrangement,  than  the  books  ufuallv 
reforied  10  furr.ilh  ;  though  to  them  we  are  indebted  for  moft  of  the 
materials,  and  to  them  we  refer  the  lludent  for  a  competent  idea  of 
the  nature  of  each  kind  of  deanery.     See  Decanus  and  Deanery  in  , 

Spelm.  Gloir.  Cow.  Dift.    Ayl.  Parerg.  Nelf.Rights  of  ihcClerg.  ! 

Burn.  Ecdtf.  L.  and  the  Index  to  Gibh  Cod. 

[Note  103.  ]        {2)  Bat  the  name  of  chapter  is  not  confined  to  cathedrals^  the 

prebendaries  and  canons  of  collegiate  churches  being  alfo  flyled 
chapters ;  though  rather  improperly,  as  we  have  before  hinted. 

[Note  104. 1  ( j)  The  nen»  deaneries  and  chapters  to  old  biftiopricks  are  eight ; 
namely,  Canterbury,  Norwich,  Wincheftcr,  Durham,  Ely,  Rocnel- 
ier,  Worceiler,  and  Cadifle.  The  new  deaneries  and  chapters  to 
nenu  bi(hopr!cks  arc  five ;  namely,  Peterborough,  Chefter,  Gloucef- 
ter,  Briftol,  and  Oxford.     See  \VilL  Otthcdr. 

a  • 

[Note  105.]  (4)  In  this  account  of  the  ^A/ and  fffw  deaneries,  ptiany  particu- 
lars, relative  to  the  manner  of  coming  to  the  pofleflion  of  them,  arc 
omitted ;  and  therefore  we  (hall  add  lome  gemral  things  hillorically 
in  refpedl  to  both!     As  to  the  old  deaneries,  it  will  be  very  difficult  » 

to  trace  the  fubje^,  with  any  tolerable  degree  of  precifion,  higher 
than  the  reign  of  king  Jolin,  or  to  afcertain  what  was  the  legal 
mode  ef  conHitutine  deans  of  chapters  before.  If  our  ancient 
chronicles  are  to  be  depended  upon,  nothing  could  be  more  variable 
than  the  pradlice  for  feveral  reigns  after  the  Conqueft.  Thus  in 
the  church  of  York,  we  find  fometimes  the  archbimop  collating  to 
the  deanery,  fometimes  the  king  conferring,  and  fometimes  the 
chapter  ele^ing ;  and  it  is  probable,  tliat  a  like  uncertainty  pre- 
vailed in  other  cathedrals.  See  Drake's  Antiq.  York  557.  to  ^65. 
I.  Will.  Surv.  Caihedr.  64.     At  length  however  after  many  ftrug- 

fles  the  elective  mode  of  conllituting  deans,  as  well  as  bifhops,  ab- 
ots,  and  priorsi,  was  cftabliHied  throughout  the  kingdom  ;  for  king 
John  by  a  charter  of  the  i6ih  of  his  reign  grams,  ut  de  catero^  in 


uni<verfis  et  finguUs  ecdejia  et  mcnafteriii  catkedralilus  et  cctrventua^ 
lib  us  totius  reghi  noftri  Anglia^  libera  fitit  in  perfeiuftm  ele^iones  quo^ 
rumcunqui  pralatorum  major  urn  et  minorum;  and  dea^s  of  chapters 
i:learly  fall  within  the  description  of  minor  prelates »  See  king  John's 
^barter  in  1.  Coll.  Ecclef.  Hift.  Append.  No»  33.  and  as  to  th^ 
^ord  pra-latasf  conrult  Ly ndw.  Oxf,  ed.  41.  and  217.  But  no^- 
withftanding  the  Urong  terms  in  which  the  freedom  of  canonical 
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elcflion  IS  provided  for  by  this  charter,  and  the  repeated  confirma«». 
tion  of  it  by  various  ftatutes,  the  cIe£lion  of  a  dean  by  the  chapter 
is  by  long  pradice  converted  into  a  mere  form,  and  the  king  is  in 
reality  as  much  the  patron  of  the  oldt  as  he  is  both  in  name  and 
fubflance  of  the  nev:  deaneries.  For  two  centuries  paft  at  leaft, 
the  king's  conge  d'elire,  which  by  the  charter  of  John  mud  precede 
ever)  eledion  of  a  prelate  and  was  in  ufe  long  before,  hath  beeit 
invr^riably  accompanied  with  the  king's  htter  miJj^iM,  as  it  is  ftylcd, 
recommending  a  particular  perfon,  whom  the  chapter  of  courfe  eleft 
^hcir  dean,  la  the  cafe  of  the  eld  hijhopricks ,  which  are  filled  in 
the  fame  form,  the  cledlion  of  the  perfon  named  by  the  crown  is  fe-* 
^ored  by  a  ftatute  of  the  25th  of  Henry  the  eighth,  which  com- 
pels the  chapter  to  yield  to  the  recommendation  by  the  pains  of  a 
fnemutiirs,  and  if  they  refufe  authorizes  the  king  to  appoint  a  bi- 
thop  by  letters  patent.  See  pofl.  134.  a.  £ut  no  fuch  ftatute  hath 
been  yet  made  in  refpeft  to  the  oU  deaneries ;  and  therefore  the 
right  of  the  crown  over  them  refts  wholly  on  the  charter  of  king 
John  and  the  fubfequent  praflice.  Here  then  it  may  be  afked, 
how  the  crown,  without  the  aid  of  a  flatute>  can  enforce  its  claim 
of  patronage;  and  what  are  the  means,  by  which  the  nomination 
would  be  made  e^eftual  if  the  chapter  (hould  difregard  the  royal 
recommendation,  and  perfevere  in  z  free  exercife  of  the  right  of 
ele6ling  ?  This  queftion  may  be  relolved,  by  confidering,  that 
even  the  charter  of  king  John  requires  the  king's  confirmation  of 
the  choice  made  by  the  chapter ;  and  therefore  by  refuting  to  con- 
firm he  may  always  prevent  the  effeft  of  their  eledlion.  Nay  it 
hath  been  fai<J,  that  the  eledlion  is  fo  wholly  a  ceremony  as  not  even 
to  be  elTemial,  and  that  even  before  any  adl  of  parliament  to  dif- 
penfe  with  it  the  king  might  nominate  to  the  old  bilhoprick^  by 
letters  patent,  without  refoning  to  tl.e  chapter  for  the  form  of  theip 
concurrence ;  and  the  old  deaneries  are  within  the  fame  reafon. 
Seethe  cafcof  Revan  O'Brian  in  Cro.  Jam.  552.  Palm.  22.  an4 
2.  Ro.  Rep.  loi.  130.  and  f.  c.  cited  in  F.  N.  B.  4to  ed.  396. 
note  (a.)  This  dodrinc,  it  mull  be  owned,  notwithllanding  the 
poiitive  terms  in  which  it  was  aiTprted,  and  the  reverence  due  to 
the  judges  by  whom  it  was  recognifsd,  feems  as  repugnant  to  the 
ietter  of  king  John's  charter,  as  the  mode  of  elefting  In  con- 
formity to  the  letter  mijffve  certainly  is  to  the  genuine  ^/V/V  and 
intention.  But  the  latter  having  the  fan^ion  of  a  pradlice  too  an<> 
pient  to  be  now  drawn  into  queltion,  it  can  be  of  little  ufe  to  deny 
the  former;  and  accordingly  in  the  reign  of  Charles  the  firft  we 
find  fome  inflances,  in  which  the  king  adlually  appointed  to  fome 
of  the  old  deaneries  by  letters  patent  without  the  leail  appearance 
of  oppoiicion  on  the  part  of  the  chapter.  See  Rym.  Feed.  vol.  8. 
part  5.  page  166,  vol.  9.  part  1.  p.  82.  To  fix  the  time  when 
the  Utter  miji've,  in  r^pcd  either  to  the  old  deaneries  or  the  old 
biftiopricks,  firil  came  into  ufe ;  to  explain  how  from  a  mere  re- 
commendation it  grew  into  a  royal  mandate;  and  more  particu- 
larly to  determine,  whether  it  operated  as  fuch  before  the  Refor- 
mation, or  whether  thatj  in  confeqnence  of  the  afTertion  of  the  king's 
fupremacy,  was  the  xra  of  implicit  obedience  to  it;  might  be  both 
curious  and  ufeful.  Probably  the  letter  miffive  was  not  generally 
ttfed,  to  controul  the  freedom  of  eledlion.  till  after  the  time  of  Ed- 
ward the  firft,  -  At  leaft  mr.  Prynne,  hoflile  as  he  was  to  canonical 
^le^ion,  he  deeming  it  an  ufurpation  to  the  prejudice  of  the  roya} 
prerogative,  givej  us  a  conge  fl*elirf  of  I^dward  the  firft  for  the 
'        -  *  *"  "  clcaion 
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ele^ionpf  a  bifhop,  which  concludes  with  a  recommendation  to  the  fn  r^  q  1 
chapter  in  general  terms  to  chufe  a  perfon  duly  qualified;  but  he  ••''^        *^ 
takes  no  notice  of  its  being  accompanied  with  a  lefter  mijjvve ;  a 
circumftance  which,  had  it  occurred,  would  fcarcely  have  efcaped 
his  obfervation.     See  3.  Pryn.  Rec.  125$.     The  earlieft  precedent 
of  Tuch  a  letter  we  have  hitherto  met  with  (ince  the  charter  of  king 

iohn,  is  of  the  year  1^47,  when  Philip  de  Wefton  is  faid  to  have 
een  ele^ed  to  the  deanery  of  York  on  exhibiting  a  letter  fromt 
Edward  the  third.  Drak.  Antiq.  York,  565.  Another  inHance  of 
a  lettir  mijpve  relative  to  the  fame  deanery  occurs  in  1544 ;  Henry 
the  eighth  iignifying  it  to  be  his  pleafure  that  dr.  Wooton  Ihould 
be  eleSed,  and  the  chapter  eleding  him  accordingly.  Drak.  An- 
tiq. York,  565.  and  Append.  81.  Thefe  few  fads  may  gwe  fomt 
'  idea  of  the  gradation,  by  which  the  crown  hath  poiTeiTed  itfelf  of 
the  complete  patronaee  of  the  old  deaneries.  We  are  not  prepared 
for  a  more  ample  diicuflion ;  and  if  we  were,  this  would  not  be  the 
proper  place  for  a  fubjedl  fo  extenfive.-— As  to  the  deans  of  the 
nrw  foundation,  though  the  king  nominates  by  letters  patent,  ytt 
Jotntt  if  not  alU  of  the  nen»  deans  of  cathedral  churches  are  acov 
deemed  fre/entati'vt  and  not  donative^  the  prance  being  to  prefenc 
the  letters  patent  to  the  bi(hop  for  infticution  and  a  mandate  of  in- 
bailment.  It  hath  indeed  been  a  queilion>  whether  they  are  d^^ 
native  or  pre/entaii<ve ;  for  the  underilanding  of  which  we  Hiall 
Shortly  Aate  the  principal  fadls  on  which  the  cafe,  fo  far  as  relates 
to  the  deanery  of  Gloucefler,  depends.  The  new  deaneries  were 
credled  by  Henry  the  eighth  under  powers  given  by  aft  of  parlia- 
ment, which  alfo  authorized  him  to  make  ftatutes  for  their  regula- 
tion by  letteri  patent  or  luriting  under  the  great /eal.  In  the  charter 
for  founding  the  deanery  of  Gloucefler,  beine  one  of  the  neiu 
foundation,  the  king  referved  the  nomination  of  the  deans  to  him- 
felf,  and  direfled,  that  the  deans  and  chapters  fhould  be  governed 
according  to  fuch  rules  and  flatutes  as  the  king  (hould  appoint  by 
indenture.  The  king  afterwards  by  commidioners  named  for  the 
purpofe  formed  a  body  of  flatutes,  amongfl  which  one  required^ 
^  that  the  king  fhould  upon  every  vacancy  nominate  a  dean  by  let- 
ters patent,  and  that  he  fhould  be  prefented  to  the  bifhop,  and 
being  inftituted  by  him  fhould  be  admitted  by  the  chapter.  The 
commifTioners  figned  thefe  ftatutes ;  but  they  were  neither  under 
tht  great /eal  nor  indented ;  and  on  account  of  this  deviation  both 
from  the  adl  of  parliament  and  the  commiflion,  they  were  conii- 
dered  as  invalid,  and  powers  were  given  by  other  afls  to  Mary 
and  Elizabeth  fucccflively  to  form  other  flatutes.  However  no- 
thing final  being  done  under  thefe  powers,  Jcme  of  the  flatutes 
framed  by  Henry  the  eighth's  com mifli oners,  for  want  of  others 
more  regularly  made,  were  adopted,  but  the  particular  flatute 
which  made  the  deanery  fre/entati've,  was  never  pradifed  a/}er  the 
Refloration ;  and  only  m  one  in  fiance  befwe^  the  deans  being  con- 
dituted  by  mere  grants  from  the  crown.  In  this  flate  of  things 
came  the  6.  Ann.  c.  2f.  which  eflablifhed  fuch  of  the  flatutes  of 
the  cathedral  and  collegiate  churclies  founded  by  Henry  the  eighth, 
eu  had  been  ufually  recei*ved  and  praSlifed  in  the  government  of  thi. 
fame  re/peSi'velj  fince  the  Refloration,  and  were  not  inconfident  with 
the  conititution  of  the  church  of  England  or  the  laws  of  the  land. 
But  this  adl,  made  to  remove  doubts,  created  a  very  important 
one  ;  which  was,  whether  the  ad  confirmed  the  fwhole  body  of  fla- 
tutes where  any  of  them  had  been  pradifcd  fince  the  ReftoratioQ> 

or 
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or  only  fach  flatates  or  parts  of  ftatutes  as  had  been  iwdMdualfy 
received.  Anongft  other  cafes  which  depended  on  the  folution  of 
this  doubty  one  was  the  mode  of  conftituting  the  dean  of  Glottcef- 
ter;  for  if  receiving  a  part  of  Henry  the  eighth's  ftatutes  neceifa* 
rily  was  followed  with  a  confirmation  of  the  whole,  then  the  ca- 
thedral chorch  of  Gloacefter  being  under  this  predicament>  it  was 
become  efientiai  to  conform  to  the  particular  flatntej  which  re- 
paired a  prefentation  of  the  dean  to  the  bifliop,  though  that  form 
had  hitherto  been  difregarded.  It  being  of  importance  to  have 
this  p<Hnt  fettled,  the  crown  in  1720  referred  it  to  ilr  PhiHp  Yorke 
and  fir  Robert  Raymond  the  then  attorney  and  folicitor  general* 
who  were  of  opinion*  that  it  was  intended  by  the  a£l  of  queen  Anne 
to  confirm  the  whole  body  of  ftatutes  where  any  part  had  been  re« 
ceived,  and  therefore  that  in  the  cafe  of  the  particular  deanery  of 
Glottcefter  a  pr-efentation  was  become  necefiary ;  though  they  al- 
lowed the  qucftion  to  be  one  of  great  doubt  and  difficulty.  See 
Bum.  Eccl.  L.  tit.  Deans  and  Chaften,  To  this  opinion  was  added 
the  form  of  a  prefentation ;  and  it  is  prefumed,  that  the  deanery 
of  Cloaeefter  hath  ever  fince  been  treated  by  the  crown  as  pre/enta- 
ti^ft.  Probably  too  under  the  fame  fandion  the  example  may  have 
been  f<41owed  in  refpedt  of  fuch  other  of  the  vnu  deaneries*  as  at 
the  time  of  the  ad  of  queen  Anne  were  in  the  fame  clrcumftances ; 
that  is*  had  ftatutes  of  dpubtful  authority  from  Henry  the  eighth  or 
any  of  his  fuccefibrs*  fome  of  which  between  the  Reftoration  and 
the  z€t  of  Anne  had  been  nfually  pra£tifed*  though  not  the  particu- 
lar one  dtre£ting  a  prefentation  of  their  dean^  But  whether  this 
conftruAion  of  the  all  of  Anne  hath  ever  been  judicially  recognized, 
we  cannot  inform  the  reader.  As  to  thofe  nnv  deaneries*  which 
had  ftatutes  requiring  a  prefentation*  and  ufually  complied  with 
after  the  Reftoration*  there  cannot  be  the  leaft  doubt  of  their  being 
legally  fre/entati've.  But  if  there  are  any  of  the  neiu  deaneries*  the 
rules  and  ftatutes  of  whofe  churches  are  wholly  iilent  as  to  pre- 
fentation*  it  is  moft  likely  that  they  always  have  been  donative*  and 
ftill  continue  fo ;  and  we  guefs,  that  the  church  of  Weftminfter 
may  fall  under  this  deicription,  is  being  collegiaUi  and  not  for  any 
other  purpofe  fubje6l  to  the  jurifdiftion  of  any  biftiop.-— From  thia 
detail  about  appointing  to  deaneries  of  the  hew  foundations*  it  feems 
that  lord  Coke  was  fully  juftified  in  Ayling  all  of  them  do/tativi; 
for  it  is  faidy  that  none  of  the  charters  for  founding  the  fiew 
deaneries  mention  prefentation*  and  that  the  fubfequcnt  ftatutes 
preicribing  it  were  equally  liable  to  the  objection  o£  in/ormalitj  as 
thofe  of  the  church  of  Gloucefter*  and.  there  was  no  att  for  efta- 
bliftiing  them  in  lord  Coke's  time.  On  the  other  hand*  biftiop 
GibfoQ  might  be  equally  warranted  in  calling  all  the  fienv  deaneries 
fre/emtative,  if  we  except  the  collegiate  church  of  Weftminfter ;  bc- 
caufe  in  17 13*  when  the /rjt  edition  of  his  book  on  Bcclefiaftical 
Law  was  publiftied*  they  were  become  fo  by  the  operation  of  the 
ad  of  queen  Anne.  This  diftindion  of  tif/te  did  not  ftrike  the 
bi(hop9  though  a  writer  in  general  well  informed  and  much  to  be 
relied  on*  when  he  animadverted  on  thofe,  who  like  lord  Coke  de* 
nominated  the  new  deaneries  donative,     i.  Gibf.  Cod#  197. 

What  we  have  hitherto  obferved*  as  to  the  manner  of  conftituting 
the  eld  and  neno  deans,  muft  be  confined  to  England \  thofe  of  Wales 
and  Ireland  being  under  different  circumftances*  and  therefore  re- 
ferved  for  a  feparate  confideration.  Of  ^tfour  Welfli  cathedrals, 
$^9  are  without  deans  j  or  rather  the  dignities  of  biihop  and  deat^ 

unite 
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unite  in  the  fame  perfon,  the  bifliop  being  deemed  quaji  di€aMut% 
and  having,  it  is  faid»  both  an  epifcopal  throne  and  a  decanal  ftall 
allotted  to  him  in  the  choir.  The  cathedra!  churches  of  St.  David's 
and  Llandaff  are  of  this  kind.     St.  Afaph  and  fian^or>  the  other 
two  Welih  cathedrals,  have  the  dignity  of  dean  diAm£t  from  that 
ei  bifliop ;  bat  the  patronage  of  both  deaneries  is  in  the  refpedive 
hifi9of$t  they  being  neither  ele6Bve  by  the  chafttft  nor  donative  by 
the  crown.    See  £d.  Thefaur.  ed.  of  1742.  and  Will.  Parochial. 
Anglic.     In  refped  to  IrelanJ,  as  we  are  informed,  before  the  Re« 
formation  the  deaneries  of  the  cathedral  churches  there  we're  elec- 
tive by  the  refpedive  chapters,  under  a  congt  d^elirt  from  the 
crown,  in  much  the  fame  manner  as  the  old  MngUJh  deaneries.   Bat 
£nce  the  Irifli  ad  of  the  2d  of  Elizabeth,  c  ▲.  f.  i .  which  takes 
away  the  ^ledion  of  bifiiops  in  Ireland  and  declares  them  wholly 
donative  by  the  king»  and  hath  never  been  repealed  as  the  Englifh 
flatute  of  Edward  the  fixth  to  the  fame  efFefl  was,  the  form  of 
deding  to  the  old  deaneries  hath  been  alfo  difcontinued,  and  the 
king  appoints  to  them  by  letters  patent  as  to  bilhopricks*    This 
change,  fo  far  as  reeards  the  Irifli  old  deaneries,  not  having  yet 
had  a  parliamentary  iandion,  its  legality  depends  on  a  notion,  that 
the  patronage  of  deaneries  as  well  as  of  bifliopricks  was  an  an- 
cient right  of  the  crown,  that  the  eledion  by  the  chapter  was  a 
mere  ceremony,  and  that  the  flatute  for  putting  an  end  to  it  in 
the  cafe  of  the  bifliopricks  was  a  provifion  of  caution  and  not  one 
of  neceflity ;  and  this  notion,  little  confonant  as  it  may  appear  to 
fome  of  the  fads  we  have  ftated  in  our  hiflorical  account  of  the  old 
Englifli  deaneries>  is  not  only  fupported  by  pradice  fince  the  reigii 
of  Elizabeth,  but  feems  to  have  been  judicially  recognized  and 
aded  upon  in  the  cafe  of  the  Irifh  biflioprick  already  cited  from 
Croke  James  and  other  books.    See  ante  96.  b.  in  the  notes. 
,    Such,  we  are  told,  is  the  flate  of  the  patronage  of  the  Irifli  tld 
deaneries  in  gemrali  but  it  mull  be  added,  that  the  right  of  the 
crown  over  ont  or  t*wo  of  them,  which  either  are  or  are  fuppofed 
to  be  under  peculiar  circumftances,  is  denied  by  the  chapters. 
Suits  on  this  lubjed  have  been  depending  between  the  crown  and 
the  chapter  of  St.  Patrick^  one  of  the  two  cathedrals  of  the  arch* 
biflioprick  of  Dublin ;  the  crown  claiming  the  deanery  as  a  royal 
donati'U€9  and  the  chapter  infilling  that  the  dean  is  ile^i^e  by  them 
on  a  conge  d*iUre  not  from  the  kingt  but  from  the  arcbbijbof  of 
Dublin^  and  that  it  is  fo  in  the  true  lenfe  of  the  word,  and  not  m 
nami  only,  like  our  Englifli  deaneries  of  the  old  foundation.    See 
in  17.  E.  3.  40.  a  cafe  in  which  the  deanery  of  York  u  pleaded 
to  be  eledive  in  this  form.     One  amongfl  other  grounds,  on  which 
the  chapter  are  faid  to  defend  their  title,  is,  that  the  deanery  was 
founded  by  -an  archbifhop  of  Dublin.     See  War.  Irel.  by  Harr. 
vol.  1.  p.  302.     But  it  feems,  that  both  this  fad  and  the  inference 
from  it  are  denied  on  the  part  of  the  crown.    We  have  alfo  heard* 
that  the  chapter  of  Kildare,  which  is  another  of  the  Irijh  «/^  deane- 
ries, claim  a  right  of  eleding  their  own  dean  in  the  fame  way.    As 
to  the  Irifi  new  deaneries,  we  are  told  (hat  all  of  them  are  on- 
queftionably  myal  donatives.     The  only  one,  about  which  there 
hath  been  any  contefl,  is  the  deanery  of  Dromore,  the  collation  of 
which  was  fome  years  ago  claimed  by  the  bifliop  under  letters  pa- 
tent from  King  James  the  firft  ;  but  the  patent  not  being  warranted 
by  the  king's  letter,  on  which  it  paffed,  the  crown  prevailed.     We 
fhall  clofe  this  note  about  the  old  and  new  deanenes  of  cathedral 

and 
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and  collegiate  churches,  with  fome  general  obfervations  on  the  va- 
rious modes  of  conflituting  them.     From  the  inquiries  we  have 
made  into  the  fubje^  it  feems  to  us  that  the  right  to  appoint  fuch 
deans  and  the  mode  muft  generally  depend  almoft  wholly  upon  cbar^ 
ttrs  ufagi  or  aBs  ofparliamiuU  and  very  little  on  arguments  drawn 
from  the  nature  oftbi  office  or  from  founderfifip^  however  common 
thofe  topicks  may  be.     The  y^rmrr  indeed  can  fcarce  have  influ- 
ence on  any  cafe*  which  may  arife  as  to  the  appointment  of  deane« 
nes.     What  is  there  in  the  nature  of  the  office,  which  is  inconiift- 
cnt  with  its  being  ele3i*uey  pre/entativet  doHoti'vef  or  coUati've,  or 
which  renders  either  of  thofe  modes  fo  incongruous  as  to  be  con- 
trary to  any.  principle  of  our  law?    What  is  there  in  the  office, 
which  imports,  that  the  patronage  fliould  necejfarily  be  in  the  crown, 
though  it  ufually  is  ?     The  fa^  we  have  dated  (hew,  that  in  Eng- 
land (bme  deaneries  are  nominally  eleSii<ve  under  the  royal  <onge 
d'^elire^  and  the  reit  really  prefentatime  er  donati've  by  the  crown ; 
ahd  that  the  only  two  deaneries  of  the  Welfh  cathedrals  are  coU 
iaii've  by  biihops.    Nay,  if  it  can  be  proved,  that  eleflion  under  a 
€onge  d^elire  from  a  bifiop,  inftead  of  one  from  the  king,  is  an  eUa- 
bliSied  mode  of  appointing  to  anv  deanery  in  Ireland,  we  do  not 
fee  any  legal  obje&ion  to  it  merely  as  a  mode,  Yiowtytr Jingular  it 
may  be.     The  argument  from  founderfhip  will  alfo  for  the  mojl 
fart  be  found  inconclufive.     Several  of  the  Englifh  old  deaneries 
were  certainly  endowed  by  biihops,  either  with  their  own  private 
pofleffions,  or  by  difmembering  thofe  of  their  refpedHve  fees ;  and 
yet  all  are  eleSi've  under  a  conge  d^elire^  not  from  hijhops,  but  from 
the  king.     i.  Stilling.  Ecclef.  Caf.  341.     But  (hould  a  cafe  ever 
happen,  in  which  there  is  neither  charter  u/age  nor  fiatute  prefcrib- 
ing  a  rule,  then  fome  general  principle  of  law  muH  be  appealed  to 
for  a  direction ;  and  in  fuch  a  cafe,  which  is  barely  a  pofTible  one, 
fonnderjbip  feems  to  be  the  true  and  indeed  only  criterion  of  the  title 
to  the  patronage  and  right  of  conllituting.    It  is  feared,  the  reader 
will  think,  that  we  have  dilated  too  mucn  on  the  modes  ofconjlituting 
deans  of  cathedral  and  collegiate  churches ;  but  as  there  is  liitle  of 
digefied  matter  upon  the  fubjedt  in  other  books,  this  may  excufe  us 
for  detaining  him  fo  long  here.     For  the  different  inllruments  and 
other  firms  made  ufe  of  in  appointing  deans  both  of  old  and  mioj 
chapters  in  England,  fee  2.  Ought.  Ord.— Note,  that  on  promotion 
to  a  biihoprick,  deaneries,  as  well  as  otlier  fpiritual  preferment,  be- 
coming void  after  confecration^  and  in  confequence  of  it>  the  king 
being  by  prerogati*ve  intitled  to  the  next  turn,  therefore  in  this  par* 
ticnlar  inllance  the  Englifi  deaneries  of  the  old  foundation  are  not  - 
even  nominally  eleSHve, 

97.  a.]  (3)  It  feems,  however,  that  it  is  not  now  the  praiSlice  of  the  [N'ote  106.] 
crown  to  exert  this  right  of  incumbering  biihops  wiih  pcnfions  and 
corodies.  Should  the  fludenc  wi(h  for  any  particular  informadon 
concerning  either,  whether  belonging  to  the  king  or  to  a  common 
pcrfon,  they  not  being  peculiar  to  the  former,  the  more  ancient 
books  muil  be  reforted  to;  as  thofe  of  modern  date,  except  biihop 
Gibfon's  Codex,  either  wholly  pafs  over  the  iubjcct,  or  treat  of  it 
very  flightly.  See  Fitz.  N.  B.  230.  to  232.  and  title  Corody,  in 
Fitz.  Abr.    Bro.  Abr.     Afli.  Prompt,  and  the  Index  to  Gibf.  Cod. 


98.  b.] 


(l)  This  obCcTVZtion  on  general  or  pui'lick  ftatutcs  points  ^t  t-ivo  [Note  107] 
important  rules  diilin^uifliing  between  them  and  particular  or  /n- 

nAiie 
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fvate  ftatutcs.i— According  to  the/i^,  which  relates  to  their  ftveral 
digrets  of  notoriety,  the  judges  may  ahd  oaght  to  tAlce  notice  of 
fublic  ads  without  pleading ;  bm private  a€ll  >ni^  be  pleaded,  fiat 
there  are  Come  exceptions  to  toib  parts  of  this  rule.  See  Law  of 
Ni^  Print,  ed.  of  1775.  p.  222.  and  1.  Sid.  zog.^^TKt/gcijrdttile 
imports  a  difference  in  the  thoi^  of  Mai  \  fot-  the  ^xiftenc^  of  a/i/^- 
lic  zdL  mud  be  tried  by  the  judges,  who  af-e  to  inform  theftifelv^s  in 
the  beft  manner  they  can ;  but  a  fri<vate  act  ma^  be  pat  in  iflae^ 
and  (hall  be  tried  by  the  recdn/.  See  Hal.  Hift.  C.  L.  ic.  and 
Coin.  Dig.  Parliament,  R.  5. — A  thirJ  difference,  which  hath  been  * 
taken  between  a  general  and  a  particular  ad,  is,  that  the  latter  will 
not  bind  Jfrangers,  though  it  is  without  z  favins;  of  their  rights. 
However  well  fdunded  this  lad  difference  tkay  be,  it  certainly  is 
ufaai  in  modirn  private  z6is,  to  infert  a  {fecial  faving  claufc^,  ex- 
plaining hbw  far  the  rights  of  (Irangers  are  intended  to  be  affeded. 
^^ A  fourth  difference  relates  to  offering  ftatutes  in  evidence  to  a  jury  ; 
for  it  is  fdd,  that  a  pubUc  ad,  printed  by  the  hinges  printer  or  other 
perjbn  authorized  by  the  crovm,  is'  good  eviidence  to  a  jory ;  bat  that 
of  a  privad  ad,  there  itault  be  either  An  exemplifcatibn  under  the 
great  feal,  or  a  copy  Jvjorn  to  be  compared  ivith  the  ptarliament  rolL 
Sotae  authorities  however  do  net  correfpond  with  this  laft  difn^f- 
ence ;  and  others  except  oot  of  it  private  ads  conterninff  a  wkol6 
county.  See  Vin.  Abr.  Evidence,  A.  b.  i.  Law  of  NiS  Pri.  edi 
1775.  p.  22^.  1.  Stra.  446.  It  ihould  alfb  be  remarked,  th^t 
there  is  a  difference  between  proving  private  ads  u  a  ji&y,  ami 
broving  them  on  the  iffue  Of  nul  tiel  record,  which  never  goes  to  a 
jury  ;  nothing  lefs  than  an  ixemplifcation  under  the  gredt  feal  bein^ 
fufficient^in  the  latter  cafe.  2.  Salk.  566.  For  thefe  and  other 
differences  between  general  and  particular  ftatutes,  fee  further  ia 
Vin.  Abr.  Statutes,  D.  £.  2,  3.  and  Hatt.  Treat,  on  Stat.  cap.  2. 
p.  II.  Though  the  book  lad  cited  is  publilhed  with  the  name  of 
fir  Chriftopher  Haiton,  lord  chancellor  to  queen  Elizabeth,  fome 
doubt  whether  he  was  really  the  author.  Nicholf.  Engl.  Hiilor* 
Libr.  2d  ed.  192.  However  it  is  at  all  events  a  treatifb  well  worth 
confulting.  As  to  the  different  forms  of  ftatutes,  beiides  tha  Princ6*s 
cafe  in  S  Co.  fee  Pryn.  on  4.  Inil.  13.  Hal.  Hift.  Com.  L.  13. 
Vin.  Abr.  Statutes,  A.  Com.  Dig.  Parlidmentp  R.  3.  and  the  Pre- 
face to  Raffhead's  edit,  of  Stat. 

[Note  108.1        (0  ^^'"^  ^^^^  Coke  explains  the  king^s  power  of  granting  li-  [  99*  ^"l 

cences  to  alien  in  morthiain,  notwithftanding  the  old  ftatutes  againft 
fuch  alienations,  on  a  principle  which  makes  the  licence  rather  the 
waiver  or  remiffion  of  a  forfeiture,  than  a  difpenfation.  The  licence 
being  confidered  in  the  former  way,  it  is  attributing  to  the  king 
DO  greater  power  as  lord  paramount,  than  fubjeds,  oeing  mefoe 
lords,  may  exercifb  in  refped  of  the  forfeitures  to  which  they  are 
entitled  on  alienations  in  mortmain.  In  other  words,  it  is  conftru* 
ing  the  ftatutes  fo  as  not  to  bring  the  cafe  of  a  licence  within  them ; 
and  confequently  difpenfation  became  unneceffary.  It  ftiould  alfd 
be  rememoered,  that  the  king's  power  of  granting  fuch  licences 
feems  recognized  by  a  ftatute  of  Edward  the  third.  See  18.  £.  3. 
ft.  3.  c.  3.  However,  the  pretended  power  of  fufpending  ftatotes 
by  regal  authority,  without  confent  of  parliament,  being  declare^ 
illegal  at  the  Revolution ;  and  it  having  been  ufual  to  grant  licences 
to  Sien  in  mortmain  in  a  manner,  which  imported  an  exerci(^  of 
iiifpending  or  difpenftng  power>  that  isj  with  a  non  objlante  of  the 

ftacutei 


Lib.  2.    Of  Homage  Aunceftrel.  Seft.  142,  i5t. 

Ibitates  of  mortmun  and  quia  emf tores  i  tinder  thefe  circumfbmcci 
a  jcaloafy  of  any  thing,  in  the  lead  conned^ed  with  an  affumption 
of  difpenitng  power,  might  have  influenced  many  to  have  con- 
foandcd  fach  licences  with  difpenfation ;  and  therefore  it  was  deem- 
ed pradent  to  give  them  a  parliamentary  fandion.  See  7.  and  8. 
^*  3-  c.  37.  It  is  obfervabie,  that  the  ftatute  made  for  this  pur- 
pofe  authorizes  the  king  to  gr&nt  mortmain  licencesy  without  any 
regard  to  the  perfon  of  whom  the  lands  were  held ;  and  declares, 
that  they  (hall  not  be  fabjedl  to  any  forfeiture.  Before  this  lad  a^ 
the  king's  licence  only  prevented  the  forfeiture  tohimfelf;  and  if 
there  was  any  mefne  lord,  he  might  take  advantage  of  the  mort- 
main ilatntes,  nocwithftanding  the  royal  licence.  See  Fitzh.  Nat^ 
Br.  221.  O.  But  the  a£l  of  William  feems  to  be  exprefled  fo,  a« 
to  extend  the  operation  of  the  king's  licence,  and  to  render  it  ef* 
fedaal  uni<verficiliyt  by  preventing  a  forfeiture  to  other  lords  as  well 
as  to  the  king  himfelf.  Another  thing  deferving  of  notice  is,  that 
the  ftatute  is  quite  filent  as  to  the  writ  of  ad" quod  damnum ;  which 
anciently  was  thought  an  efTential  preliminary  to  the  licence,  in  or- 
der that  the  king  might  know  what  prejudice  would  arife  to  him. 
feif  or  others  from  granting  it.  Fiizhefbert  indeed  tells  us,  that 
in  his  time  it  was  become  a  coromoh  pra£^ice  to  purchafe  licences 
to  dien  in  mortmain  without  fuing  an  ad  'quod  damnum^  and  in- 
ftead  of  it  to  add  to  the  patent,  granting  the  licence,  fpecial  word« 
to  fignify  that  it  (hould  be  eood  without  any  writ.  But  he  adds, 
that  it  feems  dabioas,  wheuier  fuch  patents  were  good,  if  they 
turned  oat  to  be  prejudiciai  and  difadvantageous  to  the  king  or 
others.  See  Fitzherbert  N.  B.  222.  D.  Whether  iince  the  fla- 
tnte  of  William  writs  of  W  quod  damnum  previous  to  licences  from 
the  crown  to  alienate  in  mortmain  are  necefiary,  may  deferve 
confideration ;  for  which  purpofe  it  mav  be  material  to  enquire, 
what  the  pradice  hath  been. — Since  writmj^  the  former  part  of  this 
note,  we  are  well  informed,  that  writs  ot  ad  quod  damnum  have 
not  been  ufual  on  granting  mortmain  licences  iince  the  llatute 
of  WiUiam. 

[100.  b.J  (i)  There  is  not  anything  in  the  12th  of  Charles  the  fecond,  [Note  109] 
which  in  the  leafl  varies  the  tenure  in  fraukalmoigm,  it  being  ex- 
preffily  faved  by  the  (latnte.  See  12.  Cha.  2.c.  24.  f.  >  Indeed 
had  the  (aving  been  omitted,  we  do  not  fee,  how  any  of  the  other 
provifions  in  the  ftatute  could  have  afFedied  this  tenure ;  and  there- 
fore it  is  prefamed,  that  the  faving  was  merely  the  efFeft  of  an 
abundant  caution.  The  (latnte  adds,  that  it  (hall  not  fubje£l  te- 
nures in  frankalmoigne  to  any  greater  or  other  fer'vices ;  but  what 
was  intended  to  be  guarded  againft  by  thefe  latter  words  is  not  very 
obvious. 

L^OJ'  ^»  J  (0  T^  Ibitutc  of  12.  Cha.  2.  having  taken  away  all  tenure  by  [Note  lio.J 
homage  in  general  words,  without  any  exception  either  exprefs  or  im- 
plied oi  homage  aunceJlrtU  the  latter,  though  not  particularly  named, 
yet  as  being  one  fpecies  of  homage,  was  virtually  included.  See 
12.  Cha.  %.  c.  24.  f.  I,  ^.  Bat  moil  probably  it  had  expired  be- 
fore the  (latttte ;  for  lord  Coke  doubted,  whether  even  in  his  time 
there  was  any  relique  of  this  tenure.  Ante  ico.  b.  An  early  ex- 
tiiidion  of  homage  aunceftrel  is  cafily  accounted  for,  by  recolleft- 
ing,  that  a  double pre/criptiont  one  in  the  lord's  bUod  and  another  in 
ihc  tenant's,  or  a  privity  oi Jucujpoa  time  out  of  mind,  which  was 
6  mucU 


Lib.  2.      Cap.  8-      Of  Grand  Seijeantie.  Scd.  153,  i5^» 

snach  the  fame  in  eSeQ,  wts  eficntial  to  homage  aanceftrel ;  and 
confeqoentl/*  that  if  one  alienation  cither  of  the  fdgniory  or  the 
tenancy  had  been  made  within  time  of  memory*  the  bmiutge  aum^ 
rijhel  was  deftroyed*  and  it  became  fimpU  bommgg^  In  a  former 
siote  we  had  occafion  to  make  a  general  obfervation  on  the  realbn 
for  difcharging  tenures  from  homage,  and  on  the  advantages  ariilng 
from  it,  whim  it  remained,  both  to  the  lord  and  tenant,  particularly 
to  the  latter,  where  the  homage  was  ounceftrtL  Ante  67.  b.  note  i. 
We  have  only  to  add  here,  that  though  amongft  us  homage  of 
eviry  kind,  £>  far  as  it  relates  to  tenures,  is  now  wholly  at  an  end* 
yet  ib  intimately  blended  are  the  various  branches  ot  one  fyftem* 
and  in  fubje£ls  of  janrpmdence  fo  dependant  is  a  knowledge  of 
the  prtfaa  (late  of  things  on  a  reference  to  the  anclua  one,  that 
the  remnant  of  tenures  in  this  country  can  never  be  duly  com* 
prehended,  without  the  aid  of  a  general  outline,  as  well  of  homage 
and  its  effe^s,  as  of  the  other  peri(hed  parts  of  the  fame  venerable 
drudUire. 

fKote  III.]        (1 )  Generally  the  fcrvicc  of  grand ferjeanty  was  of  fuch  a  kind  as  [  1 O^*  b 

neceflarily  to  be  luitbin  the  realm  ;  h^xijime  fervices,  which  amount 
to  grand  ferjeanty,  might  be  due  out  ofiht  realm  as  well  as  luithint 
and  both  Littleton  and  Coke  give  us  inftances  of  fuch  refervations. 
See  SedL  153.  b.  here,  and  poft.  106.  b. 

[Note  iza.l        (^)  ^^^^  ^ord  Coke  (hews,  that  efcnage,  though  ufually  an  in-  [lOO.  0 

cident  to  knight's  fervice,  is  not  always  {o ;  that  is,  that  knight's 
i'ervice  may  be  without  efcuage.  On  the  other  hand,  efcuage,  if 
tpnertaint  which  we  muft  nnderfiand  it  to  be  when  mentioned  gene^ 
rally*  cannoi  be  without  knight's  fervice.  To  exprefs  thb  in  fewer 
words,  efcuage  is  infeparable  from  knight's  fervice*  but  knight's 
fervice  is  not  fo  from  eicoage.  This  tends  to  confirm  what  we  ob« 
fcrved  in  a  former  note,  that  efcuage  ought  to  be  confidercd  rather 
as  an  incident  to  the  tenure  by  knight's  fervice*  than  as  a  diilinft 
tenure.  However,  it  at  the  fame  time  feems  to  point  out  the  rea- 
lbn for  calling  fome  tenures  by  knight's  fervice  tenures  by  efcuage; 
becaufe  fuch  a  .denomination  diftinguiflied  that  fpecies  of  knight's 
fervice*  to  which  efcuage  was  incident,  from  cornage*  callle-guard* 
and  fuch  other  tenures  by  knight's  fervice  as  were  not  liable  to 
efcuage.  We  think  this  a  more  fatisfadory  way  of  jullifying  Lit- 
tleton againft  the  cenfure  of  mr.  Madox  for  uiing  the  term  of  z^- 
.  nure  by  efcuage,  than  reforting  to  the  diftindlion  fuggelled  by  fir 
Martin  Wright ;  who*  as  we  have  formerly  hinted*  attempts  to 
prove,  that  though  generally  efcuage  was  an  incident  to  tenure  by 
Knight's  fervice,  yet  fomctimes  it  was  a  tenure  of  itfelf.  Ante  75* 
noie  2.  But  dill  we  mull  confefs  the  jullice  of  mr.  Madox's  ani- 
madveriion,  fo  far  as  it  applies  to  the  calling  homage  zndi  fealty  te- 
nures; becaufe  tlie  former  being  incident  to  cw^xy  fpecies  of 
knight*s  fervice,  except  where  the  tenant  was  exempt  from  it  by 
prcfefTior,  and  the  latter  being  an  incident  to  all  tenures  except  te- 
nures at  win  or  at  fufferance,  it  could  anfwer  no  purpofe  of  difcri- 
minacion  thus  to  denominate  any  tenure.  In  faA,  it  was  not  the 
practice  to  call  any  tenure  a  tenure  either  by  fealty  or  by  homage* 
except  in  the  cafe  of  homage  aunceftrel ;  and  though  Littleton  be- 
gins his  account  of  tenures  with  homage  and  fealty,  yet  we  may 
very  well  fuppofe  his  previous  explanation  of  them  and  efcuage,  or 
at  leaik  of  the  former,  to  have  been  made  merely  as  an  introdudioA 
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to  tlie  defcription  of  knight's  fervice.  We  ihould  not  be  thus 
prolix  in  ob(erving  on  a  controverf/^  which  is  more  verbal  than 
any  thing  elfe,  if  it  was  not  for  the  fake  of  convincing  the  reader^ 
that  however  properly  mr.  Madox  gaards  againft  confounding  the 
incidents  of  a  tenure  with  the  tenure  itfelf,  ilill  it  would  be  an  in* 
jaflice  both  to  Littleton  and  Coke  to  impute  any  fuch  mifconcep- 
I  tion  to  them;  and  therefore,  that  fo  far  as  mr.  Madox's  animad- 

I  verfion  hath  this  tendency,  refpe^Uble  as  his  writings  are,  it  oaght 

'  to  be  reje&ed.    Indeed  it  is  highly  improbable,  that  grave  and 

learned  authors,'  like  Littleton  and  Coke,  to  both  of  whom^  parti- 
cnlarly  the  former,  the  whole  dodrine  of  tenures  was  fo  much  more 
familiar  than  it  can  pofltbly  be  in  modern  times,  when  the  praQtce 
in  refped  to  tenures  is  confined  to  a  verv  narrow  circle,  and  we  are 
mere  thtwifts  as  to  the  greater  part  of  the  fubjed,  (hould  adopt  an 
error  b  fundamental. 

107.  a,  J     (2)  This  paffage  fccms  rather  to  imply,  that  wardlhip  and  mar-   [Note  i  n.l 
riagewere  not  incident  to  tenure  by  comagtt  when  it  was  of  the  ^ 

king,  and  therefore  called  grand  ferjeanty.  But  this  was  not  the 
meaning  of  Littleton,  as  appears  from  a  fubfequent  Se£Hon,  in 
which  he  is  more  explicit,  and  expref&Iy  tells  us,  that  idl  tenures 
by  grand  ferjeanty  were  liable  both  to  ward  and  marriage.    See 

Sea.  158. 

(5)  Particular  refpedl  is  due  to  the  opinions  of' ancient  times  [Note  Ii4'] 
on  the  fubjed  of  tenures;  but  in  the  inftance  of  the  cafe  here 
mentioned  to  be  put  to  the  judges,  their  refolation  feems  fo  incon- 
fiftent  with  the  nature  of  grand  ferjeanty,  as  defcribed  both  by  Lit- 
tleton and  Coke,  that  it  may  be  allowable  to  doubt  the  propriety 
of  the  opinion.  Littleton  Hates  the  doing  the  fervice  to  the  king  in 
proper  perfin  as  a  thing  efTential  to  grand  ferjeanty  ;  and  lord  Coke 
enumerates  it  amongil  the  fpecial  properties  of  this  tenure,  with  the 
exception  only  of  performing  the  fervice  by  deputy  when  the  tenant 
himfelf  is  incapable.  Ante  io6.  b.  But  if  this  be  fo,  how  can  a 
fervice,'  exprefsly  referred  to  be  done  by  any  perfon,  fall  within 
Che.  defcription  ?  It  is  obfervable  indeed,  that  Littleton  recites  the 
opinion  of  the  judges  without  the  lead  approbation;  and  that  e\'en 
they  themfelves,  when  prefled  to  declare  what  the  relief  ought  to 
be,  whether  |;/.  as  for  a  tenure  by  efcuage,  or  a  jr/^rV  *valui  of 
thi  lands  as  for  a  grand  ferjeanty,  avoided  anfwering  ;  from  which  * 
hefiution  it  feem».  as  if  they  were  not  difpofed  to  adhere  to  theii^ 
firft  opinion  in  all  its  confequences.  On  the  other  hand,  if  the 
tenure  in  quefHon  was  not  grand  ferjeanty  t  but  mere  knight*  s  fervice i 
it  tends  to  proves  that  thougti  the  perfonal  fervice,  in  lieu  o(  which 
efcoage  was  payable,  was  in  general  due  only  on  foreign  expeditions, 
yet  hy  fpecial  refervatton  it  might  be  due  ^within  the  realm.  How-* 
ever,  refecving  fervice  in  war  witlfin  the  realm  was  a  thing  fo  un- 
ufual  in  praSice,  that  the  fervice,  for  which  efcuage  was  a  commu- 
tation, was  called  fervitium  forinfuum  ;  a  denomination  which,  ac- 
cording to  lord  Hale,  is  founded  on  the  circumftance  of  ics  being 
due  out  of  the  realm.  See  ante  69.  b.  note  3.  In  a  former  note 
on  efcuage,  wc  adopted  lord  Hale's  opinion  as  to  the  reafon  of  call- 
ing knight's  fervice  fer*vitium  forinfecum ;  becaufe  we  thought  his 
conje^ure  a  probable  one.  Ante  74.  a.  note  1.  But  the  reader 
ihoald  recollea,  that  others  explain  the  denomination  in  a  different 
fwty.     Ante  74.  b. 

(L)  (6)  On 
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[Note  115*]  (6)  On  mjusy  occaQons  it  .may  be  of  importance  thoroughly  t». 
undefftaqd  tbo  phr^b  of  im/ra,  or»  as  according  to  daScal  ftyle  it 
opght  to  b^  tMim  fMotftor  marh ;  for  there  are  varipqs  fobjedts>  aa> 
well  of  the  /<i«c^  ^.  nat^Ms,  as  of  numkipul  Imw,  which  are  neceiTa- 
rily  conne^e<l  with  ic.  Of  the  former  kind  are  the  /ea-^domiiiim' 
clamed  by  o«r  kine  and  its  incidental,  rights;  efpecially  the  right 
of  ttlotatioQ  by  ftrijcing  of  the  flag  and  lowering  the  lop-faii  to  oar 
ihips  of  war;  a  ceremony,  which,  however  it  nuy  be  conftmed  by 
f<treigi|ers  as  «  mere  cemf^limattrh  confidered.by  ourfelves  at  a 
ruognhm  of  fovereisnty.  Of  the  latter  ibrt  are  the  doAdne  con- 
ctming  eflbins  /#  iiSra  m^n^  and  all  thole  cafe^  which  turn  updo^ 
the  alltgathm  of  Ung  hrfondfia ;  as  queftions  of  legitimacy*  of  dttt« 
Is^wry*  and  on  the  ftatutes  of  limicatipn  particularly  may.  But  not* 
'  withftanding  the  neceifity  of  knowinjgt  for  fuch  a  variety  of  pur- 
po.cs,  what  is  the  fenfe  of  the  term  of  being  m-itbin  tUfowrJuu^ 
we  Ho  not  find  the  fubjed  fufficiently  enlarged  upon  either  by  lord 
Coke,  or  indeed  fcarce  any  other  writers  deferyiog  of  being  called 
original;  except  mr.  .Selden,  who  is  very  copioos^  upon  it;  and  fir 
Philip  Medows.  wbo»  though  npt  fo  favonrable  to  our  claim  of^4i« 
dmimoit,  nor  (o  generally  knoira  as  the  (bro?^  ^  wellintitledtov 
nDtice.  See  Sel4*  Man  Ckmf^  lib..  2.  per  tot.  bo(  more  garden* 
larly  ia  cap.  i.  and  24.  and-  Medows's  Obfervat.  conceraing  thp 
Dominion,  &c.  of  the  Seas^in  a  fmall  trafi,  which  was  pabli^ed  Vt 
^689.  In  this  fcarcitv  of  information  on  the  fubjefl,  it  may  be 
acceptable  to  the  reaaer  to  be  affiAed  in  his  enquiries  by  a  (^rt 
but  pointed  view  of  the  fo4]^£i;  for. which  purppfe  we  iball  firft 
mention  the  oriein  of  the  phrafe  of  the  purfioit  and  explain  its- 
jooft  genersd  anS  extended  /cnfe.  *  1 1 

The  appellation  of  r^fmr/eas  takes  its  rife  froqn  the  four  parts  [jOT*  D^J 
into  which  the  fea  eapomp afling  Great  Britain,  by  re&rence  to  the 
feur  cardinal,  points  of  the  globe,  is  divided.  All  thefe  parts  taken 
together  are  fometimes  called  the  Britijb/eas ;  but  confidered  fippa- 
rately  each  varies  in  its  denomination  with  the  coafts  of  the  ifland* 
To  the  fVtft  our  fea  is  by  ancient  writers  called  f^ergiviati,  not 
only  including  the  fea  between  Great  Britain  and  Ireland,  b^t  ex« 
tending  over  the  Atlantic  ocean,  which  wafhes  the  wellern'  coaft  of 
the  latter;  and  this  weftem  part  of  our  fea  i»  fubdivided;  for  fo 
much  as  runs  between  England  and  Ireland  is  called  Si,  Giorge^S' 
Gkawtlp^ot  the  Irijhfia.\  and  the  fea  on  thenveiL coaft  of  Scotknd 
is  fometimas  nanned  the  Cakdojtia/it  DeMcaUdoaiamg  or  $cott(/b  fiM,. 
and  fometimes  the  North  fea.  On  the  Norih  fide  of  our  ifland 
there  is  alfo  the  Seouiflf  ot  North  fea.  To  the  Eaft  we  have  the 
German  ocean,  which  is  bounded  principally  by  the  oppofite  coaftfr 
of  Germany  and  the  United  Provinces.  Laftl^,  to  the  Somb  therei 
is  the  Brii^  Cbanntlt  or  fea,  as  fome  denominate  it ;  whieli  rona 
along  the  French  coa^,  and  ctmif  rehending  the  Bay  of  BifMy,  eqd* 
with  the  northern  coaft*  of  Spain,  See  Seld.  Mar.  Qaoi.  Ub«  ^^ 
cap.  I.  and  the  introductory  account  of  the  firitiA)  ocean  prefixed 
to  the  defcription  of  Ireland,  in  Camd.  firitan.  Such  is  the  dcfcrip* 
tton  of  the  four  feas,  as  we  have  it  principally  from  mr.  Selden* 
'But  it  (hould  be  obferved»  that  the  defcription  is  framfrd  with  a 
view  to  the  whole  ifland  of  Great  Britain,  as  in  mr.  Selden's  time 
it  became  united  under  the  government  of  the  fame  king  ;  and  not 
ttc  England  as  diftinA  from  Scotland^  according  to  the  fenfe  of  oar 
Englifli  law-books  b:fore  the  reign  of  James  the  firft;  for  in  them 
Ae  four  feas  were  underftood  with  more  reftrifitioUf  and  to  be  thofo 

which 
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enconpafibJ  Engiaod  only.  See  Medows's  ObfeiV.  on  the 
Demin.  oF  the  Seas,  ii.  Seld.  Mar.  Qalif.  lib.  t.  oip.  31.  anil 
Juflfoe's  Tmrt.  on  Ses-Laws,  ijl  0d.  165.  ADociier  thing,  very' 
■eoefiary  10  be  attended  to,  is  the  very  kafge  and  ccmprehenfive 
(ena6  of  the  dcfcription»  fo  f^r  as  they  tc^A  the  P^fjt  and  Not'ti 
imits  «f  the  Brkiih  fexs ;  the  former  kemn^  to  i<eath  t«  the  eafterli 
Ihore  of  the  coneitienr  of  Afnerica,  amd  t)ie  lateer  to  be  tn  fbm^ 
MCftfure  without  aoy  oortM  limits.  Even  the  two  ^hdt  pafrts  dd 
not  feeoi  to  be  maHced  oac  with  that  mtc  pr^cifion,  rh%  w^t  of 
wliich*  as  the  reaxkr  Will  rbadily  conoeirrey  nfay  ander  fowe  cir'- 
Oanftaaces  be  the  cmfe  df  coniiderabte  «mbarraflin«nts,  bMh  hi 
tranraAions  whh  ibfetgn  ftates^  and  in  tlfe  tn^dft  fff  jiidkhA  an^ 
tboi€iy  aiDonig^  oBfMves;  Set  SM.  hUit.  Glavf.  lib.  ^  e.  3^:^ 
5f»  32.  l^bc  dificultfes  srifirrg  from  this  tfne^rtainty  vM\  be  beft 
ttodetflood,  by  conlidenDg  what  the  exteM*of  tttfe  phrafb  of  ^  fduf^ 
fmi  is  rt  folae  partkolir  Saftanccs.  But  ttM  iRuftrktioA  ihatt  b« 
attempted  in  snocher  piacG»  wiiere  krd  Coin  gitrea  the  oppb/tunity 
of  re&afing  cbe  fobjed.    9«e  paA.  24^*  a. 

[108.  a.  1  CO  'Hie  temre  by  gfe-amd  fei-jeanty  IHtt  cotHMi^^,  th(]Ki|1i  it  y%  [Note  116^] 
fo  rt^olated  by  the  iz«  of  Cha.  2.  as  to  be  tn<ad€  ki  ^t^/rek  anH 
cnmoajkcm^,  evccpt  fifir  a)  regards  the  M^rdy  honojnury  pa^rt  of 
gra^d  ferjeal^ty  ;  for  the  Mt  part  of  the  ftatoce,  v»hich  deftfoVs  th¥ 
incidears  to  tenures  by  knight's  fervite,  of  which  gtaA  J  ftrj^^anty 
Was  the  higheft  fpecics,  is  etpfcffed  whh  a  ge^vatity  f\jfHciehl  t6 
Feack  grand  Terjeaaty ;  but  then  a  ptroviib  follows,  by  whkh  thift 
l^§mrarj  (erVices  of  tMt  tenare  are  e3t|»effsly  faved.  It  is  obf«*-Va^ 
b)e»  tiiac  the  pmviib  for  this  par^ofe  is  peaned  with  an  inaccuracy^ 
vi^hich  leads  to  a  very  nti^lken  idea  of  the  incidenrs  to  grai^d  fer^ 
jeaaty-.  The  honorary  fetvices  arc  preferved  wKh  a  cbuttuus  exi 
cemion  of  fevera!  burthenfontc  propcnies,  fttth  ai  m^rrtia^e  war^'^ 
finf  and  <vcy€i^ts  royai',  txj  which  aire  addtti  rjcuage  and  the  aids  puir 
fairt  fitz.  chivaler  it  fik  marief,  though  thtji  lenur  wftre  certainly 
qstte  foreign  to  grand  ferjcanty.  See  ante  105.  -b.  Frdln  this  un*- 
diHingukhing  mode  of  e)tpreliion,  and  from  tfte  confofion  and  re^ 
dundancy  fo  confpicuous  in  mofl  parts  of  the  fbatute,  we  are  in- 
clined to  infer>  that  thofe^  who  attribute  the  framing  of  it  co  lord 
chief  juftice  Hale,  fband  thetofeHwt  on  a  loofe  report^  very  inju«- 
rious  to  the  memory  of  thai  Attnklg  ornaMent  of  his*proH::i£oa:  Sei^ 
Gilb^  £q.  Repw  176. 

(a)  In  a  former  note  we  mentioned  mr.  Madbk^s  difapjsrobatioh  [Note  ii^.j 
of  calling  any  tenures  of  the  king  by  ivi^j  ef  diftinBion  tenures  ut  th 
pir/ond.  W^  (hall  here  explain  his  reasons  for  rejecting  the  phrafe 
nore  fully.  The  phrafe  fceifts  unnerejfary  \  .for  that  ofut  tft  ctronM 
fully  anfwers  the  fame  pi/rpote  of  diiiintUon.  it  alfo  feenis  /^W/t> 
<itwjf  and  to  tend  to  an  erroneous  idea  bf  tenures ;  bctaufl*  it  fup^^ 
pofes.  ihAzJkme  tenures  are  w^f  of  the  feyfifft,  wfietexs  in  truth  aX 
<rr^,  and  none  can  hold  feudally  of  an  ivauunrntr  thing,  ot  oth6rwii% 
than  of  a  man's  perfon^  Mad,  Baron.  Angl.  167.  This  isfh* 
fubiiaace  of  mr.  Madox's  objifAioOs  to  the*  phrafe  \  and  wb  ftiil 
<iuok,  that  in  llrift  propriety  of  fp^ecJhi  hi^  a«imddvei*GoH  6ntho<6 
who  ufc  it,  is  juuifmble.  llcWevcr  in  jpl'.ice  to  lord  Coke  il 
ihou!d  be  remembered,  that  he  was  ndc  t!;*  invento**  of  the  phrtrffc  j 
mr.  ^*adox  htm felf  tracing  its  origin  to  the  latter  end  of  the  icigil 
of  Hcdry  the  jtrightht 

(  L  2  )  (3)  Mr. 
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[Note  1 18.]       (3)  Mr.  Madox  ii  not  lefs  adverfe  to  thus  diflin^tli(hin^  tenare 

ifi  cafite  from  tenure  ut  di  honort,  than  to  the  didindion  of »/  de 
terfond  \  nor  are  his  reafons  lefs  convincing.  Tenure  in  capites  in 
Its  genuine  fenfe,  fi unifies  a  tenure  of  another ^fff  wudio^  that  is» 
immediately  and  without  the  interpoiition  of  any  mefne  or  inter- 
mediate lord ;  and  therefore  when  an  honor  or  other  feigniory  came 
into  the  hands  of  the  crown  by  eicheat  or  otherwife,  its  tenants 
were  as  much  tenants  in  chief  xo  the  kine»  as  thofe  who  were  fo  by 
original  grant  from  the  crown. '  In  proof  of  this  mr.  Madox  feleds 
from  ancient  records  a  great  variety^  of  inftances  between  the  8th 
of  Richard  I.  and  the  aoth  of  Henry  VI.  in  which  tenures  nt  de 
bonore  are  exprefsly  ftyled  tenures  in  capite ;  and  as  mr.  Madox  adds 
no  inHlnces  of  a  later  time  than  Henry  the  eighth  and  queen  Elisa- 
beth, in  which  the  words  in  capite  are  omitted,  it  may  be  conjec- 
tured, thai)  the  error  complained  of  by  mr.  Madox  originated  foon 
after  the  time  of  Henry  the  (ixth*  Mad.  Baron.  Angl.  181.  The 
defign  of  excluding  tenures  ut  de  bonore  from  the  deicription  of  te^ 
nures  in  cafite  was  to  diftinguiih  thofe  eilates  which  were  held  of  the 
king  by  a  tenure  ongioally  created  by  the  king,  from  thofe  held 
of  him  by  a  tenure  commencing  by  the  fubinfeudation  of  a  fub- 
je£t ;  between  which  there  were  many  difFerences  in  point  of  in- 
cident very  eflential  both  to  the  lord  and  tenant.  Mad.  Baron* 
Angl.  12.  But  it  Ihould  have  been  recoUeded,  that  the  diflindion 
aimed  at  was  already  marked,  with  equal  fufficiency  and  more  cor- 
reftnefs,  by  denominating  tenures  of  the  iirft  fort  tenures  nt  de  co^ 
rind,  and  thofe  of  the  fecond  tenures  ut  de  honore.  The  influence 
of  this  miftaken  notion  of  tenancy  in  capite  is  very  evident,  as  well 
throughout  the  ilatute  of  Charles  the  fecond  for  taking  away  the 
oppreffiye  fruits  of  knight's  fervice  and  tenure  in  capite,  as  in  thofe 
grants  from  the  crown,  which  in  the  tenendum  are  exprefTed  to  be 
ut  de  bonore  et  non  in  capite.  See  M^d.  Excheq.  fol.  ed.  432.  But 
great  as  this  error  about  tenure  in  capite  may  be,  lord  Coke  is  ex- 
cufeable  for  conforming  in  his  language  to  it ;  l)ecaufe  before  his 
time  it  had  been  adopted  by  the  legiflature.  See  37.  H.  8.  e.  zo. 
f.  2, 3,  4..    I.  £.  6.  c,  4.  f.  I,  2,  &  3.  and  Mad.  Baron.  AngL  233. 

[Note  119.]       (4)  The  ^r^  book  of  mr.  Madox's  Baronta  Anglica  is  principally 

employed  in  explaining  the  nature  of  an  h^nor.  He  objects  to  the 
propriety  of  the  ilatutes  of  Hen.  8,  referred  to  by  lord  Coke ;  and 
as  tney  only  create  titular  honors,  and  therefore  cannot  give  a  juft 
idea  of  the  nature  of  the  genuine  honor,  which  is  a  land  bmoirft 

K  blames  lord  Coke  for  his  reference.     Mad.  Bar.  Angl.  8,  9,  to. 

.  and  236. 

I 

[Note  120.]       (5)  See  Mad.  Baron.  Angl.  238,  239.  where  the  learned  author 

obferves  on  the  inaccuracy  of  language  in  the  12.  Cha.  2.  about 
^  tenure  in  capite.    The  title  of  the  ad  exprefles,  that  it  was  madt 
'   'for  taking  away  tenure  in  capite }  and  the  firft  enading  claufe  pro- 
ceeds on  the  fame  idea.     But  had  the  ad  been  accurately  penned, 
it  would  iimply  have  difcharged  fuch  tentire  of  its  oppreffive  fruits 
and  incidents  v  which  would  have  aiiimilated  it  to  Jree  and  cemmon 
/ocare,  without  the  appearance  of  attempting  to  annihilate  the  in* 
delU>U  dillindion   between    holding   immediately  of  the  king,  and 
lidding  of  him  through  the  medium  of  other  lords.     See  ante 
note  3. 

(0  The 
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[loS*  b«l  (')  '^^^  tenure  of  petit  ferjeanty  is  not  named  in  the  12.  of  [Note  isl.] 
-'  Cha.  2.  but  the  ftatute  is  not  withouf  its  operations  on  this  tenure. 
It  being  necefiaril/  a  tenure  in  capites  though  in  effedl  only  fo  by 
focage»  li'Viry  and  primir  feifin  were  of  courfe  incident  to  it  on  a 
defcent ;  and  thefe  are  e^tprefsly  taken  away  by  the  (latute  from 
every  fpecies  of  tenure  in  capite,  as  well  ficagt  in  capiti  as  knight* s 
Jtrvie*  in  capite.  See  ante  77.  a.  But  we  apprehend^  that  in  other 
refpefls  petit  ferjeanty  is  the  fame  as  it  was  before ;  that  it  conti- 
nues in  denomination>  and  ilill  is  a  dignified  branch  of  the  tenure 
by  focage,  from  which  it  only  differs  in  name  on  account  of  its  re- 
ference to  nvar. 

(4)  Mr.  Madox  cautions  his  readers  againft  this  derivation  of  [Note  izi\ 
SoroMgh.  Mad.  Firm.  Burg.  2.  His  reafon,  we  prefume^  was,  that 
horougb  was  a  word  far  more  ancient  than  the  pradice  of  fending 
bargeffes  to  parliament.  However  it  is  poflible,  that  fome  boroughs 
might  be  denominated  towns,  till  they  were  allowed  to  chufe  re* 
preientatives  in  parliament ;  and  that  they  acquired  the  name  of 
Boroughs  from  the  circumdance  of  having  that  privilege.  If  any 
to-tuns  did  become  hcroughs  in  this  way>  it  in  fome  degree  accounts  for  . 
lord  Coke's  explication  of  the  word«  though  it  will  not  wholly  jullify 
him  as  an  etymologiA« 

f  100.  b.l  (^)  '^^'*'  implies,  that  un'.efs  a  borough  is  corporate,  it  cannot  be  [Note  1 23.) 
^  ^*  ^  z  city.  But  if  this  was  lord  Coke's  idea,  it  is  not  quite  accurate; 
for  though  in  general  the  defcription  may  be  true,  yet  it  is  not  nni- 
verfally  lb.  Wellminfter  is  a  city  and  alfo  a  borough ^  fo  far  at  leafb 
as  the  fending  members  to  parliament  can  ioticle  it  to  that  denomi- 
nation ;  Hnd  yet  it  certainly  is  not  corporate.  Mr.  Madox  mentions 
Wcllminileras  a  borough  vot  corporate  i  and  we  ourfelvcs  have  Teen 
papers  in  the  archives  of  the  dean  and  chapter  of  Wedminller* 
which  confirm  his  idea.  Mad.  Firm.  Burg.  49.  This  fadl  is 
material  to  another  purpofe.  WeAminfler  not  being  corporate,  and 
yet  having,  as  we  apprehend,  firft  fent  members  to  parliament  i(i 
the  reign  of  Edward  the  fixth,  is  an  inllance,  that  the  inhabitants  of 
a  town  may  acquire  the  right  of  having  reprefentativcs  in  parliament 
'within  time  ofiegal  memory  without  being  incorporated,  and  there- 
fore feems  inconiiftent  with  the  docirin;;  of  lord  chief  jaftice  Holt 
on  this  fubjedl  in  Afliby  and  White.  See  3.  Pryn.  rfrev.  Pari, 
feft.  7.  p.  188.  i..Will.  Notit.  g^rl.  7.  and  21.  of  tnc  preface. 
Car.  Rights  of  Rled*  part  2.  page  23^.  1.  Siow's  Survey  Scripe's 
ed.  of  1720.  p.  8.  aiid  10.  of  the  fecond  appendix,  and  2.  Dougl. 
Hift,  of  Caf.  of  Controv.  Eledl.  296,  297,  298.  It  is  with  great 
pleafore  that  we  cite  mr.  Douglas's  work,  as  it  afTords  the  oppor- 
tunity  of  congratulating  the  (ludent  on  the  acccflion  of  a  colle^ioa 
of  excellent  reports  on  the  law  of  parliamentary  eledion,  accompa- 
nied with  an  indru^Iive  hiftorical  preface,  and  very  judicious  anno- 
tations. This  is  the  only  work  of  the  kind,  except  one  lately  pub- 
liihed  from  mr.  Glanvilie's  manufcript ;  and  they  are  bath  particu- 
larly valuable,  on  account  of  their  tendency  to  dijjufe\\it.  knowledge 
of  a  branch  of  law,  tvhich  before  was  too  n.uch  confined  to  the  nar* 
row  circle  of  a  few  favourites  in  poiTeflionof  the  pra^ice. 

(3)  This  is  rather  an  unapt  example  of  the  uuth  of  lord  Coke's   [Note  I24«J 
pofition ;  for  Weflminfter,  as  we  have  already  ilated,  is  not  a  bo- 
rough incorporate*    See  fupra,  note  2.     As  to  Weftmlnller's  being 
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a  city;  it  became  fo  by  expre/s  creation,  and  not  finely  by  making  it 
the  fee  of  a  biftjop,  however  fufficienc  that  of  iUrIf  miglu  have 
been ;  the  letters  patent,  which  crcfted  the  biftoprick,  ordaining, 
qtkd  tot  a  kfi/h  mfira  Wift7Honafifrii  ex  tunc  et  deinceps  in  fer/ettmnt 
Jiici'vitas,  i^jamque  ci*vitatem  if  eftmoncjterii  *iocan.  See  the  letters 
patent  in  i.  Barn.  Reform,  page  2i^6.  of  the  Appendix;. 

» 

[Note  125.]        (1)  The  latter  part  of  this  etymology  is  juftly  e:tp1aded  ;  bitt  it  Ti  lO.  a.] 
is  feme  excufe  for  lord  Coke,  that  it  did  not  firh  come  from  him, 
it  being  to  be  found  in  preceding  authors  of  eminence.     See  Lamb. 
Archei6n  in  the  chapter  of  Parliaments  and  i.  Whitl.  on  Parlia-. 
inent  17  a.     A  learned  writer  of  the  prefent  time  fug ge(l$,  tljat  per- 
haps parliament  may  be  a  compound  of  parlj  and  ment,  two  Ce^ick 
words;  the^brw^  an(wcnng  10  pari er  in  French,  and  the  latter  fig- 
nifying  ahundance,  and  both  together  importing  the  fame  as  great  . 
tdlk  amoogft  the  Indians  of  North  America.     Barringt.  QbV.  on 
Ant.  Stat.  2d  ed.  56.     fiut  though  we  do  not  doubt  that  there  are 
two  fuch  words  in  the  Ccltick  language^  we  are  fcarce  more  fatis* 
fed  with  this  derivation,  than  with  that  expret&d  by  lord  Coke. 
rr'he  opinion  adopted  by  mr.  Lambard  feenas  far  the  mof^  probable  ^    . 
and  this  is,  that  parliament  is  not  a  compctmd  word,  bnt^pfy  de- 
rived from  the  French  verb  parler,  with  the  adtHtion  of  ment  in  the 
termination  ;  which  mode  of  conv.ertiog  verhs  into  noum  as  well  as 
into  ad*verbs  is  common  in  the  French  tongue.     Lamb.  Archeion  in 
the  chap,  of  Parliament,     A  like  pradice  prevailed  in  the  formation 
oi  the  Roman  langQage  ;  and  thence  the  troe  fource  of  de? ivatbn 
for  tejlamentum,  and  other  iimilar  Latin  words  ;  thougli  an  injudi- 
cious defire  to  render  them  more  fignificant  and  expi^'ve  of  the 
qualities  of  the  fubjeftsto  which  they  ar^  appKed,  tlvan  their  true 
dbdudlion  would  warrant,  gave  birth  to  a  forced  and  fancifi>l  kind 
of  etymology,  like  that  now  fo  propcfrly  rejefted  in  the  inftance  of 
the  word  parliament*    This  falfe  tafte  in  rcfpeft  to  etymology  is  of 
a  very  ancient  date;  n($r  were  lord  Coke  and  his  cotemporaries 
incr«  chargeable  with  it,  than  fome  of  the  mod  admired  and  pure 
dalTical  writers  of  antiquity,  not  excepting  even  Cicero,     See  Mc- 
Dag.  Jur.  Civir.  Amcen.   cap.   39.  particularly  in  his  obfe'rvationa^ 
on  the  word'  te^amentum,  and  Tiiyl.  Elem.  Civ.  L.  7.     It  feeins  to 
\  have  originated  from  not  attending  to  the  real  office  qf  etymdogy, 

and  confounding  it  i%i(h  the  definuion  of  the  fubjeA  to  which  a 
vl^ord  is  applied ;  two  things  quite  di(Hn£i  in  tlieir  nature,  though 
ifc  frequenily  happens,  that  they  reflect  light  00  each  other. 

[Note  J 26.]         ^2)  For  a  hiftory  of  the  origin  and.conftitmion  of  the  parllx* 
\  '  ment  in  Scotland  before  the  union  of  the  two  kingdoms  in  the  reign 

of  queVn  Ann,  and  of  the  change  made  by  the  ellabliftiment  of  one 
parliament  for  Great  Britain,  fee  the  'freatiCe  on  the  Laws  of 
Election  fur  Scotland,  with  which  ror,  Wight  hath  lately  obligee^ 
the  public.      '  '        ../,...»•••.. 

l?Jjte  127.]        C3^  ^^^*  Lambard  gucffes,  that  the  word  parliavient  w^s  intro* 

i«'  duced  here  foon  after  the  XJonqiieft.*    He.  ciXt&  PTefimif^er  thejirjf^ 

^  as  the  moft  ancient  ftatute  in  which  he  had  obfervtd  the  wofd  to  be^ 

vV  ufed;  though  from  apaffage  in  the  ftatute  of  Edward  the  fecond, 

•^  •      mentioning  pari  ameyits  in  the  times  (if  that'  kitig's  pro^eniurs,  htf- 

infers,  that  the  word  had  been  adopted  feveral  reigns  6e/ore.  Lamb; 

Archeion  cap.  Parltemcnt,  and  Weftm.  x.  j.  B;  i,  and'ArtkuU 
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Lib.  2U        Of  Tenure  In  Burgage.      Sedl.  164. 

Cleri  9.  E.  2.  One  of  mr.  Prynne's  argnments  dgainft  the  great 
antiquity  of  the  modm  tetundi  farliamentum  is  the  frequent  nfe  of  the 
word  parliament ;  he  infilling^  that  it  was  never  applied  to  denote 
the  great  (§umcil  of  the  nation  in  any  of  oar  ancient  records  or  writ- 
Higt  prior  to  the  reign  of  Hen.  3.  See  Pryn.  on  4.  Inft.  2.  See 
£inher  Brad.  Introda£t  to  Engl.  Hift.  71. 

(4)  In  the  controverfy  aboat  the  ortgih'  of  the  Commom  in  par-  [Note  128. } 
Jiament,  mr.  Tyrrel  contends,  that  anciently  commune  confilium  fome- 

times  denoted  an  aflembly  didinfl  from  parliament^  and  one  com- 
pofed  of  fewer  perfons  ;  and  particularly,  that  the  commum  confilium, 
mentioned  iii  the  claufe  of  kmg  John's  Mtgna  Cl?arta  about  af- 
feliing  efcaagc,  whicn  enameratei  only  ace iibi (hops,,  bilhops,  'Hb- 
hou,  counts,  and  the  greater  barons*  was  of  this  fort.  Tyrr.  Bib« 
lioth.  Politic.  311.  314. 

(5)  Lord  Coke  in  another  place  repeats  the  expreffion,  that^  [Note  129.] 
matters  of  law  tb:  judges  are  the  king*s  eeunfeL     Poft.  304.  a.     But 

he  omits  cxp'ainin^,  wnether  they  .are  fd  called,  on  account  of  their 
judicial  opinions  in  the  king's  courts,  of  their  opinions  in  parlia« 
ment,  when  advii'ed  with  by  the  lords,  or  any  extra-judicial  opinions 
the  king  may  be  in  titled  to  demand  from  them.  As  to  the  latter* 
they  Were  not  favoured  by  lord  Coke>  as  appears  by  his  behaviour 
in  the  great  cafe  of  Commendams  in  the  reign  of  James-the  ^t^, 
when  the  king  feverely  reprimanded  the  judges  for  difobeying  his 
snmndace  to  poitpone  proceeding  in  a  caufe  concerning  the  prero* 
-gotive  till  they  were  confulted  by  him.  Though  lord  Coke  was 
deferted  by  the  other  judges,  who  allied  parduo  for  having  remon- 
A  rated  againft  the  king's  command  ;  and  though  the  privy  council 
decided,  that  the  command  was  agreeable  to  law ;  yet  lord  Coke 
bluntly  refiifed  either  to  retradl  or  apologite.  See  lord  Coke's  life 
in  the  Biograpb.  Britan.  One  thing  much  relied  on  by  thofe  who 
jollified  the  king's  order,  was  the  oath  cf 'the  judges,  which  is 
printed  in  the  ftatute  book  as  a  ftatute  of  Edward  the  third,  and  ex- 
pxefsly  requires  them  \o  counfelibe  king  in  bis  bufinefs,  Sf'e  1 8.  E.  3. 
lilat.  4.  But  what  is  thus  called  a  (la tote  lord  Coke  denies  to  be 
•one»  and  indeed  very  properly ;  f6r  it  has  not  the  lead  refemblance 
of  a  ftatute,  being  (imply  the  form  of  an  oath.  3.  Inil.  146.  224. 
However,  it  muft  be  admitted,  that  there  are  various  inflances  of  the 
king's  confulting  the  judges,  and  of  their  giving  their  opinions  ex* 
jtra^judicially.  Several  of  thei'e  inftances  are  referred  to  in  the  Re- 
ports  of  lord  Fortefcue,  who  endeavours  to  fhew,  that  even  in  the 
caie  of  (hip-money  the  extra-judicial  opinion  £rll  given  was  con- 
demned, not  becaufe  it  was  extra-judicial,  bat  becaufe  it  was  grof^ly 
contrary  to  law.  Portefc.  Rep.  386.  3^9.  Rolhw.  vol.  3.  Ap- 
pend. 212.  Some  inftances  of  fuch  consultations  have  happened 
iince  the  Revolution,  particulatly  fome  few  years  after  in  fir  John, 
Fenwick's'Cafe,  and  in  the  rei^n  of  George  the  fir  11,  when  it  was 
made  a  qtteftion  whether  the  education  and  marriage  of  the  prince 
of  Wales's  children  belonged  to  the  king  or  to  their  father,  and  (lill 
more  recently  in  the  cale  of  admiral  Byng  during  the  la(t  reign. 
See  Fortefc.  Kt^.  385.  But  however  numerous  and  (Irong  the  pre- 
cedents may  be  in  favour  of  the  king's  extrajudicially  confulting 
the  judges  On  queilions  in  which  the  crown  is  intereded,  it  is  a  right 
to  be  underftood  with  many  exceptions,  and  fuch  as  ought  to  be 
eztrdfed  with  great  referve;  left  the  rigid  impartiality  fo  efiential 

(L4)  to 


Lib.  a.       Cap.  lo.     Of  Tenure  in  Burgage.    Sedt.  164,'  165. 

to  their  judicial  capacity  (hoold  be  violated.  The  anticipacion  of 
judicial  opinions  on  caufes  aQually  deptndtng  (boold  be  particularly 
guarded  againft;  and  therefore  a  wile  and  upright  judge  will  ever 
be  cautious,  how  he  extra-judicially  anfwers  queitions  ok  fuch  a  ten-' 
dency.  So  far  one  may  venture  to  qualify  the  right ;  becaufe  even 
the  houfe  of  lords  have  declined  taking  the  opinion  of  the  judges  for 
a  reafon  of  this  fort>  though  their  attendance  on  that  aifembly  is  con- 
fdTedly  for  aflifting  the  lords  in  matters  of  law.  See  Fortefc.  Rep. 
384,  385.  But  it  would  be  a  prefumption  in  us,  if  we  were  to  be 
more  particular  on  a  fubjedt  of  fo  much  delicacy,  by  attempting  to 
mark  the  bounds  to  a  right,  the  extent  of  which  we  do  not  find 
clearly  aicertained  by  precedent  or  authority.     See  farther  on  this  | 

fubje^l  Foft.  199.  241. 

[Note  130.1         (6)  The  ftatutes  of  Edward  the  third  cited  by  lord  Coke  in  the 

margin  require  a  parliament  to  be  holden  once  every  year ;  but  it 
feems  doubtful,  whether  they  were  meant  'to  limit  the  duration  of 
each  parliament,  or  merely  the  intermiiCon  of  holding  parliaments. 
The  16.  Cha.  2.  c.  i.  which  direds,  that  the  ficdng  of  parliaments 
ihall  not  be  difcontinued  above  three  years,  b  certainly  for  the  lasier 
purpofe,  and  therefore  ftill  continues  in  force,  notwithftanding  the 
modem  Hatutes  for  making  parliaments  firft  triennial  and  after- 
wards feptennial,  thefe  being  for  xh^formir  purpofe.  See  6.  W.  & 
M.  c.  2.     I.  Geo.  I.  c.  38. 

[Note  131.]        (0  Another  thin^  efiential  to  a  good  cuHom  is,  that  it  be  rea-  Fl  10.  b 
fonahle ;  which  dodlnne,  together  with  the  other  geaeral  rules  con- 
cerning cuiloms,  is  well  e,xplained  and  applied  in  the  famous  Irilh 
cafe  of  Tanifiry  reported  by  fir  John  Davies.    See  Dav.  31.  b. 

« 

[Note  132.]        (2)  This  doflrine,  about  the  reftri£tion  of  cuftoms  to  places  of  a 

particular  denomination,  will  appear  more  fatisfa<^ory,  by  coniider- 
mg  the  reafon  of  having  fome  reltraint,  and  the  nature  of  that, 
which  lord  Coke  points  out  as  the-  ellablifhed  one.  The  policy  of  fome  | 

reftraint  is  founded  on  the  uncertainty  and  confufion  which  would 
tnfue  from  an  infinite  diversity  of  cuftoms,  if  every  place,  however 
fmall  and  inconfiderable,  (bould  be  allowed  to  fet  up  fpecial  coT- 
toms  in  diredt  pppofition  to  the  general  cuftom  of  the  realm.  On 
this  principle  the  nrivilege  ^t  having  ^riW  cuftoms,  derogating 
from  the  cofkrimon  law,  is  in  general  denied  to  inf trior  places,  fuch 
as  upland  towns,  not  being  either  dtiis  or  horougbst  and  bamUtti 
though  it  is  allowed  to  larg$r  or  more  important  diilrids,  fuch  as 
counties,  manots,  hundreds,  honors,  citief,  soldi  boroughs.  The  Jftfial 
cafes,  hinted  at  by  lord  Coke  as  an  exception  to  this  reftraint,  (eem 
to  be  thofe,  in  which  the  cuflom  tends  to  advance. fome  right  recog- 
nized by  the  common  law.  Thus  a  town's  having  a  church,  being 
a  right  at  common  law,  a  cuftom  for  a  way  to  or  repairing  the 
church  operates  by  rendering  the  exercife  of  that  right  more  effec- 
tual. See  Robinf.  Gavelk.  32.  &  229.  However,  the  cafe  of 
dower  by  cuflom,  mentioned  by  lord  Coke  in  the  Chapter  on  Dow- 
er, feems  to  be  an  inilance  within  the  exception,  without  being 
fvithin  the  reafon  of  it.  But  of  this  example  lord  Ccke  writes 
doubtfully ;  for,  after  inferring  from  the  text  of  Littleton,  that  cof- 
tomary  dot^er  may  be  within  a  town,  he  obferves,  that  it  is  fafer  tq 

ftlledge  it  within  a  manor*    See  ante  33.  b. 

'  •»•  '  «  - 
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(3)  Bat  this  extenfion  of  Borough  Engli(h  to  the  coUateral  line  [Note  133.] 
maft  be  fpecially  pleaded.     See  Robinf.  on  Gavelk.  38.  i|3.  93.  and 

in  the  Appendix. 

(4)  See  ace.  as  to  eftates  tail  in  Gavelkind  land,  though  ex«    [Note  134.I 
preisiy  limited  to  the  heirs  male  of  the  body  at  common  law,  Dy. 

179.  b.  See  alfo  ante  fol.  10.  a.  note  3.  But  as  Borough  Engliih 
may  be  txttndtd  by  fpecial  cnftom,  fo  may  it  be  rtftraimd^  and 
therefore  the  cuilomary  defcent  may  be  confined  XofeeJimpU.  See 
Appendix  to  Robinf.  Gavelk.  and  March  54.  there  cited. 

(1)  Accord,  ante  30.  a.     All  the  differences  between  curtefy  [Note  I3J«] 
and  dower  of  gavelkind  land  and  the  fame  eftates  at  common  law 
are  minutely  explained  and  commented  upon  in  mr.  Robinfon's  book 
on  gavelkind.     See  page  155.  and  159. 

(3)  Bat  now  by  the  29.  Cha.  2.  c.  3.  a  will  of  lands  devifable  by  [Note  136.] 
cuftom  is  not  good*  unlels  it  is  in  writing,  and  figned  and  attefted 
in  the  fame  manner  as  a  will  of  lands  devifable  hy  Jlatuu,  See  ppft. 
III.  b.  Nuncupaii*vi  wills  of per/snaltj,  except  thofe  of  foldiers  m 
aflnal  fervice  and  manners  at  fea^  are  alfo  newly  regulated  by  the 
fame  flatate, 

(5)  But  it  was  formerly  much  controverted,  whether  a  rent   [Note  137.1 
charge  in  efif  iffuing  out  of  fuch  lands*  and  having  commenced 

nvithin  time  of  mnnnry^  was  within  the  cuftom  of  deviling  ;  and  it 
was  not  fettled  to  be  fo,  till  the  cafe  of  Randal  and  Jenkins  in  the 
time  of  lord  Hale.  See  x.  Mod.  i  iz.  and  Robinf.  on  Gavelk.  79. 
to  84.  As  to  Tents  Jirvicet  they  of  courfe  followed  the  nature  of  the 
reverfion  or  feigniory,  to  which  they  were  incident ;  nor  was  there 
any  doubt  as  to  the  cadom's  extending  to  other  rents,  if  they  had 
existed  immemoriallj. 

(1)  The  teftamentary  power  overland  was  certainly  in  ufe  among  [  Note  ijS*] 
our  Anglo-Saxon  and  Danifli  anceftors;  though  it  feems  to  have 
been  rather  adopted  from  the  remnant  of  the  Roman  laws  and  cuf- 
toms  they  found  here,  than  brought  from  their  own  country :  for 
as  Tacitus,  writing  of  the  ancient  Germans,  fays,  fucctjjons  jui 
cutque  liheri  ct  nullum  icftamentum.  Spelm.  Pofihum.  zi.  127. 
After  the  Norman  Conquell,  the  power  of  devifing  land  ceafed, 
except  as  \o  foe  age  lands  in  fome  particular  places,  fuch  as  cities 
and  boroughs,  in  which  it  was  dill  preferved ;  and  alfo  except  as 
to  t^rms  for  years  or  chattel  interefts  in  land,  which,  on  account  of 
their  original  imbecility  and  inlignificance,  were  deemed  perfunalty, 
and  as  (uch  were  ever  difpofeable  by  will.  This  limitation  of  the 
teftamentary  power  proceeded,  partly  from  the  folemn  form  of 
transferring  land  by  livery  of  feiiin  introduced  at  the  Conqueil-, 
which  could  not  be  complied  with  in  the  cafe  of  a  laft  will ;  partly 
from  a  jealcufy  of  death-bed  difpofitions ;  but  principally  from  the 
general  refiraint  of  alienation  incident  to  the  rigors  of  the  feudal 
fyftem,  as  it  was  eftablijhed  or  at  leaft  perfeQed  by  ihefrji  inUiam, 
See  Wright's  Ten.  172.  In  the  reign  of  Edward  the  firft,  the  lla- 
tate  of  ^ia  emptores  removed  in  great  meafure  this  latter  bar  to 
the  exercile  of  teftamentary  power ;  that  is,  in  refpedl  to  all  fee- 
holders,  exc£\it  the  king's  tenants  in  capites  But  the  two  fuimcr 
obflrodigns  llill  continued  to  operate ;  though  iodeed  this  v/as  in 
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mamt  and  appiorance  only ;  for  foon  after  the  fiatute  pf^9tia  nup^ 
,$er€St  feoiFii\ents  to  u/es  Qdmt  into  falhioDy  and,  la^  wills  were 
enforced* in  Chancery  as  good  declarations  of  tlie  uji\  and  thos 
through  the  medium  of  ufts  the  power  of  devifing  was  continually 
exer^ired  in  tff4&  -and  rtality^  But  at  length  this  pra&ice  was 
.€ktcked>  not  mcdden/aUj,  but  defigntMy»  by  the  27th  of  Hen.  S. 
•Whicht  by  transferrin?  the  p^^om  or  kgal  ^at§  te  the  afe»  mt^ 
^ri^  and  i^mpmi/i'vt^  conroltdated  them  into  one,  and  fo  had  the 
^cffed  of  wholly  deftroying  all  diftindion  between  thefn,  till  the 
means  to. evade  the  ftatuteA  and»  by  a  very  ftrained  conAradioa»  to 
make  its  operation  dependant  on  the  intention  of  parties,  were 
invented.  However*  the  bent  of  the  times  was  fo  ftrong  an  favour 
of  every  kind  of  alienation,  that  the  lfcgiflature>  in  a  few  years  after 
haviiig  interposed  to  retrain  an  iniirtS  mode  ofpaffingland  by 
laft  wills,  exprefsly  made  it  deviiable.  This  great  change  of  the 
common  law  was  effeded  by  the  datutes  of  the  32.  and  34.  of 
Henry  8.  wliich  taken  together  gave  the  power  -of  devifing  to  all 
having  eftates  in  fee  iimple*  except  in  j^imUnaucfy  over  the  nvboU 
.of  theiry0M^/  land,  and  over  t^o-tbirds  of  their  lands  holden  by 
knights  Jtr^ict.  l^he  operation  of  tfaefe  ftatutes-  was  further  ex* 
tended  by  the  cqnverfibn  of  knights  /ervia  into  /ocagt  in  the  1 2. 
Cha.  2.  But  ilill  copyhold  lands,  and  alfo,  as  the  heft  opinion  ieems 
to.  have  been,  eftaies  pur  autrt  *vie  in  freehold  lands,  remained  undc« 
vifaUe.  On  the  one  hand,  they  were  not  devifable  at  enmmoM  banc  ; 
becaufe  they  came  within  the  defcription  of  real  eftate.  On  the 
other  hand,  they,  or  at  lead  the  former,  are  not  within  ^zftatiuei 
of  Henry  8.  thefe  requiring,  that  the  tenure  (hould  hc/oatget  which 
a  copyhold  is  not ;  and  that  the  party  (hould  have  an  eftate  in  fit 
Jt^nple p. which  is  more  than  a  tenant  pur  amtre  we  can  be  faid  to 
have.  See  as  to  copyhold  lands  2.  Ro.  Rep.  383.  and  as  to  eftates 
pur  autre  vit  in   freehold   lands    Cro'.    Eliz.   804.      Mo.  625* 

1.  Saund.  261.  1.  Salk.  619.  This  defe&.of  provifion  in  the 
Hatutes  of  wills  is  now  fupplicd  as  to  eftates  par  autre  vie  by  the 

,  29.  Cha.  2.  c.  3.  which  makes  them  devifable  in  the  fame  manner 

as  eftates  in  fee  fioiple.  But  no  proviiion  it  yet  made  in  refpedt  to 
ropy  hold  eftates ;  and  therefore  the  power  of  devifing  is  now  indi- 
rectly exercifed  over  thefe  by  an  application  of  the  dodlrine  of  ufes, 
fimilar  to  that  which  was  anciently  reforted  to  in  refped  to  freehold . 
Iand& ;  for  the  pradice  is  to  furrender  to  the  ufe  of  the  owner's  lall 
/will;  and  on  this  furrender,  the  will  operates  as  a  declaration  of 
the  ufe,  and  not  as  a  devife  of  the  land  itfelf.    See  2.  Ro.  Rep.  38^. 

2.  Atk.  37.  Gilb.  on  Ufes  36.  From  this  dedudlion  it  appears, 
tha  the  tefiamentary  power  is  new  exercifeable,  either  diredly  or 
indirecily^  over  land  of  every  tenure  now  in  ufe,  and  alfo  over 
every  (brt  of  intereft  in  land,  which,  not  being  fettered  with  intails, 
can  be  transferred  by  alienation  taking  effedl  in  the  owner's  life- 

.  time. 

[Note  139*]       (3)  ^"^  ^  ftatttte  made  iince  lord  Coke's  time,  requires  a  luifB- 
^  ber  of  forms,  be  fides  nuriting^  in  a  will  of  lands  ot  tenements  de* 

vifable  by  iheflatute  ofivilis  ;  for  by  the  ftatute  againft  frauds  and 
perjuries  a  will  of  fu^h  property  is  void^*  unlefs  it  isjigmedhy  the 
teftator,  or  by  foroe  perfon  for  him  in  his  prefence  and  by  hu  di- 
redion,  and  is  alfo  attefted  ^ndL/nhfirihed  in  his  prefen^  by  three 
witneft'es.  See  29.  Cha.  2.  c.  3.  Alfo  by  the  laft-meDtioned  fta* 
tuie  the  fame  ^rms  are  required,  as  well  in  deviles  hy  cnjlem  a^  ia 

thofe 
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thofe  of  eflates  pur  autre  n/ie.  But  thefe  regalations  da  ffot  extend 
to  c9fyhcU  e Hates  and  terms  for  jean ;  the  ftatutfe  of  frauds  and 
perjuries,  fo  far  as  it  regulates  devife^  of  land,  being  exprefsly 
canfincd  to  the  three  former  kinds  of  devifes.  As  to  copybolJj,  a 
devife  of  them  operates  otdy  as  a  declaration  of  ufcs  on  the  fur- 
render  to  the  ufe  of  the  will;  and  therefbre  if  the  fbrm  reqaited 
by  the  furrender,  which  is  ufually  nothing  more  than  a  teamen* 
tary  declaration  in  writing,  is  obierved,  it  is  fuificient  withodt  any 
witnefs  ;  and  even  a  numcMpari*oe  will  of  copyhoids  was  an  efie£hiad 
4ecIaration  of  the  u(es»  where  the  furrender  was  filent  as  to  the 
form,  till  the  29.  Cha.  %,  required  all  declarations  of  trufls  to  be  in 
Koriting,  See  2.  Atk.  37.  and  Birrnad.  Ch.  Rep.  9.  In  ref)>e£t 
to  terms  fhr  years^  the)',  falling  within  the  defcriptiofl  of  pcrfonri* 
eftatp,  are  difpofable  by  will  accorditmly.  But  this  muil  be  under- 
ftood  with  fome  difttndioh.  Thus  if  they  are  terms,  not  in  grojh 
but  vcfted  in  tru flees  to  attend  the  inheritance,  they  fo  follow  the 
nature  of  the  latter,  that  if  the  owner  devifes  the  hivd  generally  by 
a  will  not  fo  actefted  as  to  pafs  the  inheritance,  not  ereri  the  trajf' 
of  the  term  will  pafs.  See  2.  P.  Wms.  236.  Alfo  as  to  terms  in 
^rcjs,  though  a  teftator  being  poffeficd  of  fuch  may  tfanfmit  them 
by  the  fame  unfoieron  kind  of  will  as  other  perfbnalty,  yet  he  can* 
not  create  them,  by  will,  without  obferving  all  the  forms  elFential 
to  a  devife  of  real  eihite ;  becasfe  the  interel!,  in  right  of  which 
the  teftator  creates  the  term,  is  real  eftate,  and  creating  the  term  is 
a  fartied  dev'rfe  of  it.  Befides  appoiming  new  forms  of  executing 
wiHs  of  real  eilate,  the  29.  of  Cha.  2.  prefcribes  how  devifes  fliali 
be  revoked. 

(4,)  Whilft  the  power  of  devifing  depended  wholly  on  the  fta-  [Note  I40,) 
totes  of  Henry  the  eighth,  it  was  frequently  of  importance  to  refort 
CO  the  cuflom  of  devifing,  as  being  moil  beneficial  for  the  devifee. 
T\ic  pvwer  by  cufiom  might  be  larger  than  \\it  ftatutory  ptryjcr  \  the 
former  fometimes  enabling  to  devife  the  ixthole^  where  the  latter 
could  only  be  exercifed  over  twoa  parts,  2.  Sid,  153.  There  was 
alfo  an  eifential  difference  between  the  two  powers  in  the  mode  of 
execution 'j  for  a  will  in  ivriting  was  conceived  to  Be  neceflary  to  a 
devife  under  i)\tft'atntes,  but  a  nuncupati've  will  might  be  fuftcrent 
under  the  c^Jlom.  2.  Sid.  154.  Bat  tnefe  differences  do  nor  now 
CiibQd  any  longer.  As  on  the  one  hand  the  12.  of  Cha.  2.  by  com- 
municating to  all  freehold  lands  the  qualities  of  the  tenure  by  cofu" 
mo^focage,  has  rendered  the  power  of  devifing  the  ivbole  under 
the  ftatutcs  of  Henry  the  eighth  unl'verfal ;  fo  on  the  other  hand' 
the  29.  of  Cha.  2.  againll  frauds  and  perjuries,  requires  the  fame 
foleranities  of  wHting,  figning,  and  attelUtion  to  a  devil^  by  cuf- 
tom,  as  to  one  udder  the  flatutes.  '  See  ante  note  i.  and  note  3.  of 
preceding  page.  *  The  two  powers  of  devifing  being  thus  affimi- 
latedj  and  made  for  the  mod  part  commenfuratc,  it  ca^xifeldom  hap« 
pen,  that  it  ihould  be  necefiary  to  call  the  power  by  cuflom  in  aid  ; 
though  it  is  poffihkt  as  where  tlie  cuftom  enables  an  infant  of  four- 
teeoj  or  a  feme  covert,  neither  of  which  is  capable  of  devifing  un- 
der the  flatutes.  As  to  the  infant^  ^<^c  37.  Hen.  6.  5.  Perk,  feft." 
504.  2.  And.  12.  5.  Co.  84.  and  as  to  \.\ic  feme- convert  5.  Com. 
X)ig.  14.  whefe  it'  is  faid,  that' by  the  cuflom  of  London  ihe  may 
devife  to  her  huiband,  but  without  citing  any  authority. 

^^2.0.1      (i)  This  was  dfe  point  adjudged  in  fir  Edward  Clcre's  cafe;   r\Tjtc  14.1.I 
••••'.'•-  and  •■  ^ 
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and  thoagh*  as  the  -nvboU  of  tbe  land  is  now  devi£ible»  thedodrine 
of  that  cafe  is  no  longer  of  confequence  in  refped  to  the  extent  and 
exercife  of  the  power  of  deviiing«  yet  it  may  be  oiateriaJ  for  other 
purpofes;  for  it  comprehends  a  gnural  rule,  fettling  how  an  aft 
ihall  operate,  where  it  oiay  take  eSedl  in  two  ways,  that  is,  either  as 
the  execution  of  a  jpower  derived  from  inttrejt,  or  as  the  execution 
of  a  power  not  ariung  from  intereft^h\xt/ficiaUj  rejkr^ed.  In  the 
great  cafe  of  Commetulamt  the  do!£lrine  is  well  explained  by  lord 
Hobart,  and  finely  applied.    Hob.  i6o. 

[Note  142']       (2)  The  diilindion  here  made,  between  a  feoffment  u  the  uft  of 

a  laji  *wiUf  and  one  tofuch  ufes  as  thi  fioffbr  ^uld  appoint  by  laft 
nviflt  feems  extremely  fubtle.  However,  lord  Coke  reports  it  as 
adopted  by  the  judges  in  fir  Edward  Clere's  cafe ;  andj  according 
-  to  Moore,  the  fame  point  was  adjudged  in  Battey  and  Trevilian. 
Mo.  278.  But  thcii  as  to  the  former  of  thefe  cafes,  the  opinion  on 
this  point  muft  have  been  extra-judicial,  tbe  feoffment  having  been 
tofuch  ujh  as  Jhould  he  appointed  by  lAiilly  and  not  to  the  ufe  of  the  wU 
itfelfi  and  as  to  the  latter  cafe,  it  went  oiF  finally  on  another  point. 
The  reafoning  in  fupport  of  the  didin^on  will  be  found  poft.  271.  b* 
and  more  at  large  in  Mo.  516. 

{Note  143.]    .    (6)  Ace.  poft.  187.  b.     It  is  agreed  in  the  books,  that  a  wife 

may,  without  her  hufband,  execute  a  naJud  authority,  ^whether  gi'uem 
before  or  after  coverture^  and  though  no  fpecial  words  are  nied  to 
.  difpenfe  with  the  difability  of  coverture  ;  and  in  the  cafe  pot  by 
lord  Coke  the  devifc  gives  no  more.  The  rule  is  the  fame,  where 
both  an  intereft  and  an  authority  pafs  to  the  wife,  if  the  authority  is 
eoiJateralxo  and  doth  not  flow  from  the  intereft;  becaufe  then  the 
two  are  as  unconneAed,  as  if  they  were  veded  in  different  perfons. . 
Rep.  temp.  Finch  346.  As  too  a  feme  covert  may  without  her 
hufband  convey  lands  in  execution  of  a  mere^ivrr  or  authority,  fo 
may  fhe  with  equal  effedl  in  performance  of  a  condition,  where  land 
is  veiled  in  her  on  condition  to  convey  to  others.  W.  Jo.  137, 138. 
The  reafon,  why  in  thefe  inftances  the  wife  may  convey  without  her 
hufband,  feems  to  be,  that  he  can  receive  no  prejudice  from  her 
a^s,  but  a  great  one  mieht  arife  to  others,  if  his  concurrence 
ihould  be  efTential.  Yet  it  the  legal  eflate  of  lands  is  veiled  in  a 
married  woman  on  truil  for  another,  fome  hold,  that  fhe  cannot  pafs 
it  to  cefiui  que  truft,  unlefs  the  huiband  joins ;  and  therefore  thai  if 
file  makes  teoffment  or  fine  without  him,  the  firil  will  be  void,  the 
latter  voidable.  This  was  the  opinion  of  judge  Jones  in  the  cafe  of 
Daniel  and  Upley ;  but  the  judges  Whitlock  and  Dodridge  diifent- 
ed  from  Jones,  and  held,  that  the  hufband's  joining  was  not  any 
more  requifite  than  in  the  other  cafes.  W.  Jo.  137.  Perhaps 
however  Jones's  opinion  may  be  mofl  conformable  to  ftndlly  legal 
do^lrine ;  and  his  thus  diflinguiihing  a  trufi  from  9,  power  and  a 
condition  may  be  accounted  for.  Truils  are  properly  the  fubjeds  of 
confideration  for  the  courts  of  equity  only;  and  though  in  them  the 
le^al  eilate  is  made  fubfervient  to  the  truil,  yet  the  courts  of  law 
take  notice  of  truils  for  very  few  purpofes ;  nor  will  it  be  eafy  to 
find  an  authority  for  departing  from  any  rule  about  the  effeCl  of 
legal  conveyances,  merely  in  refpedl  of  their  being  a  performance 
of  trufis.  See  further  as  to  ads  by  a  feme  covert  without  her  huf- 
band, under  the  titles  Baron  and  Feme,  Executor  and  Admisufiratim^ 
in  the  Abridgements. 

(i)  There 
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[hZ.  b«1  ^'^  There  is  a  grwt  contrariety  in  the  booki,  on  the  effedt  of  [Note  144.] 
*  *  *•'  two  inconfiftent  deviies  in  the  (ame  will.  Some  hold  with  lord  Coke 
that  the  fecond  devife  revokes  the  firfl.  Plowd.  541.  Others 'thinks 
that  both  devifes  are  void  on  account  of  the  repugnancy.  Ow.  84. 
Bat  the  opinion  fupported  by  the  greateft  namber  of  authorities  is, 
that  the  two  devifees  ihall  take  in  moieties.  The  authorities  for 
and  againft  lord  Coke's  opinion  are  well  collected  and  arranged  in  a 
note  in  the  Engliih  edition  of  Plowden.  See  page  54i.*-*Alfo 
amongft  thofe  who  think  that  both  devife s  (hall  operate,  there  is 
ibme  difference  as  to  the  manner  in  which  the  two  devifees  ought  to 
take.  In  fome  of  the  old  books  it  is  faid  generally,  that  there  (hall 
be  a  jointenancy.  But  according  to  the  modern  opinion,  and,  as  it 
feems,  the  beft,  there  will  be  a  jointenancy  or  a  tenancy  in  common, 
according  to  the  words  afed*  in  lin^iting  the  two  eflates ;  by  which 
we  prefame  it  is  meant,  that  if  the  two  eflates  given  by  the  will 
have  the  unity  or  iamenefs  of  interell  in  point  of  quantity  eflfential 
to  a  jointenancy,  the  devifees  (hall  be  join-tenants,  but  othcrwife 
ihall  be  tenants  in  common.     See  3.  Atk.  493. 

(2)  The  diftribodon  here  meant  probably  was  giving  money  to  [Note  f  4?*] 
the  charch  to  have  mafTes  for  the  teftator's  foul ;  a  fuperftition  very 
common  in  the  time  of  Littleton,  and  then  not  inconiiftent  with  any 
law.  Afterwards  indeed  ufes  and  trulls  of  land  for  fuch  purpofes 
were  reftrained  by  the  25.  of  Hen.  8.  c.  11.  commonly  called  the 
Hatute  of  /ttfer/Htremt  ufes,  though  not  lAjbolly,  the  (latute  allowing 
them  if  they  were  not  appointed  for'  more  than  twenty  years,  and 
without  any  limitation  of  time  in  the  inllance  of  cities  and  towns 
corporate  havinjg;  culloms  to  devife  in  mortmain.  But  now. we  ap« 
prehend,  that,  independently  of  the  fta'ute  of  Henry  the  eighth, 
devifes  of  this  kind  could  not  have  efFefl :  for  either  they  would  be 
void  by  the  mortmain  ftatutcs,  or,  when  not  within  the  reach  of  any 
of  them,  would  be  deemed  fuperftitious  by  our  courts  of  equity ; 
which  would  therefore  direfl  the  money  to  be  applied  to  fome  ufe 
really  charitable,  at  the  court's  difcretion ;  or,  Ihould  the  determined 
cafes  not  be  thought  (Irong  enough  to  warrant  the  exercife  of  a  dif- 
cretion fo  large,  would  confider  the  devifce  as  a  truftec  for  fuch  as 
would  be  intitled  if  there  was  no  devife.  See  the  cafes 'referred  to 
in  Vin.  Abr.  Charitable  U/es,  D. 


13-  a.] 


(2)  What  my  lord  Coke  advances  in  this  and  the  preceding  folio,  [Note  146.  ] 
about  the  eifeet  of  a  will  devifing  that  executors  (hall  fell  land,  is 
open  to  a  variety  of  obfcrvation. — He  firft  fuppofes,  that  fuch  a  de- 
Tifc  paffes  no  tntertfi  or  eilatc  to  the  executors,  but  merely  a  fmntr 
or  authinity\  and  thence  he  infers,  that,  like  common  naked  autho- 
rities, it  will  not  furvive.  But  chefe  pofitions  feem  at  lead  comro- 
venible,  having  been  exprefsly  contradifted  by  declfions  fince  lord 
Coke's  time :  and  though  both  ihould  be  admitted  to  be  true  in 
point  of  /atv,  they  would  not  avail  in  a  court  of  equity  \  as  this  ju- 
rifdtction,  notwithftanding  the  extindlion  of  the  power  at  law,  would 
compel  its  execution  in  favour  of  thofe  for  whofe  benefit  the  power 
was  given.  As  to  the  power's  not  furviving  for  want  of  an  in- 
terell, lord  Coke  htmfelf,  both  here  and  in  other  places,  concedes, 
that  if  one  devifes  lands  to  he  fold  by  bis  executors ,  an  intereft  will 
pafs.  See  pod.  181.  b.  236.  a.  Now  fuch  a  devife  fo  refembles 
devtjtng  that  executori'  Jhall  fell  the  land,  as  to  give  the  diflin^ion 
msidt  between  them  the  appearance  of  too  curious  and  overilrained 

a  refiae- 
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«  re&oaincnt;  fizch  a^  rather  con&lbvin  the  formal  anaogemeot ^^  f  u^^i 
words*  thaa  of  any  Uiing  fubli^atiaL  Bat  the  fubdety  of  the  dii^  L  .  3* 
tiB^iion  is  not  the  ooly  obje&on  to  it ;  locd  Hak«  whilft  he  wai 
chief  baron  of  the  exchequer*  referring  to  %  cafe,  in  which  it  was 
adjudged  againll  the  diiUadUon.  HarSr.  419.  However,  it  has 
been  adopted  in  cafes  fmce  the  firft  puWicacioa  of  the  Coke  upon 
Littletoo.  Thus  ia  the  cafe  of  Lovell  and  Barnes,  in  the  1 2th  of 
Charles  the  fir^»  though  the  jud^s  held  that  fuch  a  power  of  iell- 
iQg  given  to  twp  executors  furvivad*  ^t  they  difaitowed  foondiog 
themielves  on  the  will's  paffiag  an  interei^.  See  W.  Jo.  352.  aaia. 
Cro.  Cku  382.  Nay,  even  in  a  cafe  of  much  later  dai^  lord  chan- 
cellor King  a£bd»  as  if  he  deemed  the  diftinftion  Settled  at  law  ; 
for  he  dire£bd  the  heir  to  join  in  a  fale«  in  which  his  concurrence 
would  otherwifb  have  been  UQnece£a,ry.  See  Yates  and  Comptoa, 
2.  F.  Wins.  308.  In  refpe£l  to  the  operatton  of  f^ich  a  devKc, 
coniidtr^d  as  mere  authority,  the  flrift  notion  about  naked  pvuoers 
is  certainly  with  lord  Coke ;  and  bm^  of  the  oid  books,  befidea 
thofe  cited  by  him,  vtxy  much  favour  its  amplication  to  the  cafe  of 
executors.  Dy.  1 19.  ed.'  1688.  the  cafe  in  marg.  and  Mo.  61.  But 
there  arc  iomt  re(pe£Uble  anthoritie^  the  other  waf :  for  Perkins 

-  is  of  Qpinion«  that  the  power  of  QXing  my  be  excrdftd  by  the 

furviving  executor ;  ana  Brook  infers  the  fame  dod^cioe  to  be  the 
point  aJ]ud|;ed  in  a  ca£e  of  Edwncd  thi;  third ;  and  further  it  was 
held  apcordingly*  bv  thrae  judges  in  the  reigp  of  Charles  the  £rfi« 
on  a  reference  to  them  out  of  chancery.  Perkins  icd.  550.  Brow 
Abr.  Dimije  50.  axid  the  caie  of  Loi^ell  and  Barnes,  Cro.  Cha.  3Bs. 
W.  Jo.  352.  This  latter  opinion  feems  moft  likely  to  conforox  to 
the  meaning  of  a  will  in  cafes  of  this  ibrt;  for  it  can  foaxcely  be. 
imagined,  tiiat  a  teftator,  when  he  entrufts  his  executors  with  a. 
power  of  felling  land,  ihould  mean  to  have  thofe,  for  whofe  benefit, 
he  direds  the  Tale,  difajppointed  by  the  death  o(  one  of  the  peribna 
invefied  witii  an  authority,  which  the  ftfrvivor  is  equally  capable  of 
eixecuting.  Perhaps  too  it  may  be  poflible  to  jufiify  the  opinion^ 
by  proving  a  power  of  felling  thus  given  to  executors  to  be  fome-« 
thing  more  than  the  cafe  of  a  naked  power.  Where  a  naked  power 
is  veiled  in  two  or  more  nominatim%  without  any  reference  to  an  o^ 
fice  in  its  nature  liable  to  furvivorihip,  as  an  executorihip  is,  it 
without  doubt  would  be  a  contradidion  of  the  ^enen^  rule  to  allov^ 
the  power  to  furvive.     But  where  a  power  of  felling  is  given  to 

•   ,  exiCMtorSf  or  to  perfons  nomimaim  in  that  charmQtrt  it  is  not  wholly 

irreconcileable  with  the  rule  to  deem  a  furviving  executor  a  perfon 
within  the  defcription ;  for  by  the  death  of  one  executor  the  whole 
chaniler  of  executors  becomes  vefted  in  the  furvivor,  and  the 
power  being  annexed  to  the  executors  ratkn*  offidh  and  the  office 
itfelf  furviving,  why  Aiould  not  the  power  anneiced  to  it  sUfo  fur- 
vive, as  well  as  where  it  furvives  by  reafoa  of  being  coupled  wids: 
an  intereft  ?  This  manner  of  accounting  for  the  opinion,  that  » 
power  of  felling  annexed  to  an  executorship  may  furvive,  is  only  a 
Gonjedure,  hazarded  for  the  fake  of  reconciling  a  pturticidar  cafe 
with  a  geniral  rule ;  the  reafons  which  influenced  thofe  who  adopted 
the  opinioix,  not  appearing  in  any  book  we  have  feen.  However, 
the  coDJedure  is  agreeable  to  the  manner  in  which  lord  Hale»  in  a 
manufcript  note  on  a  Coke  upon  Littleton  we  hate  been  favoured 
with,  is  reprefented  to  have  coniidered  the  power's  lurviving  when 
given  to  /<u;«  executors,  as  in  the  cafe  of  Lovell  and  Barnes.  The 
words  of  the  note  arc  thcfe  :  Hale*  ^hUf  burets /ajs,  it  is  Jo^^uamfi 
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thi^  *wer9  ufiU  iy  r^fon  officii ;  yet  the' law  Jiands^  ibat  muhmtia 
fiatt  n9i/urvive\  and  perbaft  it  bad  been  oibtrwifit  if  be  bmdardired 
bis  Immd  to  hi  fold  by  A,  and  JS.  not  bfing  named  ixetutors,  and  one  rf 
tbtm  bmJ  died,  for  tbatjkims  to  be  a  peifonal  truft.     Tbc  conjedure 
alfo  receives  gre^t  countenance  from  foine  books,  in  which  it  i* 
faid*  that  facA  a  power  of  felling  given  to  executors  (hall  pa/s  to 
their  executors  aaa  adminillrators;  for  if  an  authority >  not  beins^ 
coopled  with  an  interell»  becomes  tranfmiffible  in  the  way  of  fucceP 
fion  in  infinitum  till  executed*  by  reafon  of  its  being  given  to  exe- 
cutors, much  more  may  it  Jitrvi've  for  a  like  rea&n,    Kelw.  44. 
2.  Brownl.  19^.    If  indeed  the  dodrine  in  the  books  we  refer  to  is 
well  foonded,  u  will  prove  a  power  of  felling  land  given  to  execu- 
tors capable  both  o\  tra^fmUfion  9xA  Jurwvor/bip.   But  whether  lord 
Coke's  notion  of  the  power's  not  farviving»  or  the  oppofite  one, 
moft  conforms  to  JiriSnefi  of  law ^  is  not  now  of  any  ereat  impor*' 
tance ;  as  fucb  a  power,  thoogh  extin£k  at  Uew^  would  certainly  be 
enforced  in  iqmty*    This  has  long  been  the  pradice  of  our  courta' 
of  equity  ;  thefe  rightly  deeming  the  purpofe,  for  which  the  tef* 
tator  direds  the  money  ariling  from  the  fale  to  be  applied,  to  be 
the  fttbftantialpart  of  the  devife^  and  the  perfons  namea  to  execute 
Ihe  power  of  tellijlg  to  be  mere  trulUes ;  which  brings  the  cafe 
within  the  general  rule  of  equity,  that  a  truft  (ball  never  fail  of 
execution  for  want  of  a  truftee,  and  that  if  one  is  wanting  the  court 
ihaU  execute  the  office.    The  relief  is  adminiftered  by  con£dcring 
the  land,  in  whatever  perfon  veiled,  as  bound  by  the  truft^  and 
compelling  the  heir»  or  other  peribn  having  the  legal  eftate,  to  per-- 
ioim.  it.    There  are  many  printed  precedents  of  thus  executing  not 
QiUy  powers  a&ualiy  extinA  at  law,  or  fuppofed  to  be  fo^  but  aifo 
fuch  as,  in  point  of  law,  either  for  want  of  the  will's  naming  by 
whom  they  ihould  be  executed,  or  becaufe  thofe  named  had  died 
before  the  teftator»  never  could  exift  or  take  effed.     Some  of  thefe 
precedents  are  as  early  as  the  reign  of  Charles  the  firft.    See  Loc* 
4po  and  Lo^on  2.  Freem.  136.    and  i.  Cha.  Caf.  179.     Gar/cot 
luid  Garfoot  1.  Cha.  Caf.  35.     Gwilliam  and  Rowel  Hardr.  204. 
Pitt  and  Pelham  a.  Freem.  134.     i.Cha.  Rep.  aS3.  and  i.  Cha. 
Caf.  176.    T.  Jo.  25.     I.  Lev.  304.     See  alfo  Max.  of  £q.  57. 
and  Vin.  Abn  Deniije^  Q^e.  and  S.  e.     Nor  do  the  courts  of  equity 
appear  ever  to  have  confined  this  relief,  as  they  ceruinly  do  man)i 
kinds  of  aid,  to  perfons  of  particular  and  favoured  dcfcriptioos, 
inch  as  wife,  children,  or  creaitors  ;  for  though  in  fome  of  the  old 
cafes*  the  perfons  relieved  were  of  one  or  other  of  thefe  defcrip^ 
tions,  yet  in  others  nearly  of  the  fame  time  the  pardes  are  not  itated 
to  have  fallen  within  either  of  them ;  and  we  have  not  heard  of  any 
cafe>  in  which  relief  has  been  refufed  on  that  account.     See  Lodlon 
and  Lodon  already  cited,  and  the  cafe  of  Tenant  and  Browne 
cited  in  1.  Cha.  Caf.  180.    The  reafon  of  not  favouring  particular 
perfons  in  this  inilance  will  appear .  evident,  when  it  is  coniidered, 
that  teftaitientary  powers  to  fell  are  deemed  to  be  in  tbe  nature  cf 
Mrufisf  and  trufts  are  executed  in  equity  for  all  perfons  indifcrimt- 
natelj.'^Lord  Coke  next  takes  for  granted,  that  if  there  is  a  devife 
io  A.  for  lifot  and  that  after  bit  deceafe  tbe  lands  Jhall  be  fold  by  the 
iefiaior*s  executors^  they  cannot  fell  the  reverfion^  but  mud  wait  till 
the  death  of  the  wife;  and  the  cafe  cited  from  Bro.  Abr.  Dei'ije^ 
pi.  1.  countenances  this  opinion.     But  in  one  report  judge  Haueh* 
ton  argues,  that  the  words  after  tbe  deceafe  of  the  tenant  for  life, 
mean  only  to  mark  the  determination  of  his  t&axt%  not  to  iLwi  the 

time 
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time  for  faUt  and  therefore,  that  a  fale  may  be  in  his  life-tiine ;  and 
in  another  judge  Clench  expreflcs  himfelf  almofl  to  the  fame  par- 
i^{t,  2.  Bulft.  125.  Godb.  46.  There  is  alfo  a  cafe  againft  lord 
Coke  in  2.  Leon,  zixy*  and  the  point  is  doubted  in  Cro.  Cha.  382. 
—See  further  in  refpe^lt  to  fach  devifes,  Vin.  Abr;  K.  e.  to  S.  e/ 

[Note  148.  ]  (2)  The  (tatote  mentions  formedons  in  remainder  and  reverter,  fl  I  C*  ^ 
and  limits  them  to  fihy  ytzxsi  bat  omits  formedon  in  defcendcr. 
Nor  is  the  latter  deemed  to  be  comprehended  within  the  daufe  of 
the  ftatate  relative  to  writs  of  right ;  for  a  formedon*  is  not  in  the 
ftridk  fenie  a  writ  of  right ;  though  it  certainly  is  in  the  nature  of 
one,  the  m$re  right  being  equally  triable  in  both.  Accordingly*  in 
the  cafe  cited  by  lord  Coke  from  Dyer>  three  judges  held,  that  a 
formedon  in  de/cendtr  was  not  within  the  (latute.  The  other  jadge 
doubted.  See  alfo  the  additional  cafe  in  the  margin  of  Dy.  ed. 
1688.  fol.  278.  a.  But  as  the  21.  Jam.  1.  c.  16.  requires  forme- 
dons of  every  kind  to  be  brought  within  twenty  years  after  the 
defcent  of  the  tide*  this  defed  of  the  former  Ibatute  is  now  of  no 
confeqoence. 

[Note  149*]       (4)  "^^^  reafon  is  plainly  this.    The  limitation  in  the  3  2d  of 

Henry  the  eighth  is  wholly  referable  to  feifin ;  the  ftatute  requirin|r 
a  feiiin  within  a  certain  time,  according  to  the  nature  of  the  writ  ; 
that  is,  fixty  years  for  writs  of  right »  fifty  for  poffejffory  writs  found- 
ed on  an  anceftor^%  poifeflion,  thirty  for  poffeffory  wriu  founded  on 
the  party's  own  poiTeffion,  and  fo  on.  Now  the  limitation  beingf 
,  thus  dated  from  a  feifin»  it  would  be  abfurd  to  extend  the  (latute  to 
actions,  in  which  feiiin,  not  being  ifluable,  can  never  become  the 
fubjed  of  evidence  or  trial. 

[Note  150.]       (5)  Thb  was  the  point  adjudged  in  fir  William  Fofter*8  ca& 

cited  by  lord  Coke  in  the  margin ;  and  there  is  a  much  earlier  ad- 
judication to  the  fame  eiFedl  in  Moore.  See  Mo.  31.  The  reaibn 
of  this  exemption  of  rents  created  by  deed  out  of  the  flatute  is  of 
the  fame  kind  as  is  explained  in  note  4 ;  the  (latute  pointing  at 
rents,  to  which  the  title  is  hy  feifim.  But  according  to  fir  Wilhani 
Jones,  fuch  exemption  (hould  be  underdood  with  this  qualification  ;. 
that  the  certamty  of  the  rent  (hould  appear  in  the  deed ;  becaafe 
otherwife  the  quantum  or  quality  of  the  rent  is  no  more  afcertained 
by  the  deed,  than  if  there  was  not  one  exiding.  Therefore  if  the 
rent  is  created  by  reference  to  fomething  out  of  the  deed,  as  by 
refcrving  fuch  rent  as  the  perfon  rcferving  pays  over  without  cx- 
prefling  what  that  is,  and  the  4atter  rent  not  having  commenced  by 
deed  is  one,  of  which  feifin  is  the  proper  proof;  in  fuch  a  cafe, 
feifin^  as  fir  William  Jones  thought,  is  equally  requifite  to  both  rents, 
and  confeqoently  both  ought  equally  to  be  deemed  witliin  the  limi- 
tation of  the  32.  of  Hen.  8.    See  W.  Jo.  238. 

[Note  151- ]        (^)  ^^  ^^^  doubtful  whether  the  feveral  writs,  here  mentioned 

in  refpecl  to  advowfons  and  ward(hip,  were  not  within  the  (latate 
of  Henry  the  eighth  ;  and  to  remove  this  doubt  a  (latute  of  Mary 
cited  by  lord  Coke  was  made,  declaring  that  the  former  (latute 
ihould  not  extend  to  them.  The  reafons  of  that  (latute  are  folly 
explained  in  Flowden.  See  fol.  371.  But  fo  far  as  regards  ad^ 
nfooAjonst  this  (latute  of  Mary  is  no  longer  of  any  ufe ;  it  being 
cna^cd  by  the  7th  of  Anne,  c.  18.  that  no  ufurpation  (hall  difplace 

the 
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the  eftate  of  the  patron,  and  that  he  may  preTent  on  the  next 
a  voidance,  as  if  there  had  not  been  any  ufarpatton ;  which  proviHon 
in  effedt  takes  away  all  limitation  of  faits  about  ihe  right  of  pa* 
tronage.    See  3.  BlackH.  Comm.  5th  ed.  250. 

(7)  See  further  as  to  the  ftatute  of  32.  Hen.  8.  Brooke's  read-  [Note  151.  J 
tng  upon  it.     Since  the  3  s.  of  Hen.  8.  there  have  been  varioas  fta- 

tates  for  limitation  of  the  time  for  bringing  actions ;  of  which  the 
principal  and  general  one  is  the  ai.  of  Jam.  c.  i6.  See  tit.  Tempi 
io  Com.  Dig.  and  tit.  Limitaiim  in  the  other  Abridgments* 

(8)  This  rale  aboat  aJirma^*oe  flatntes  is  very  common  in  the  [Note  153.] 
t)ooks.     See  the  references  in  the  margin  of  Plowd.  Engl.  ed.  i  la. 

In  another  place  lord  Coke  lays  down  a  like  rule  as  to  their  not 
taking  away  the  common  la*w^  but  with  more  particularity;  for  his 
words  are,  that  aflatute  made  in  the  affirmati'ue  without  any  negatvot 
^xprtjjfid  or  implUd^  doth  not  tMke  a'u:aj  the  common  iaw.  2.  Inft.  20O» 
This  feems  to  be  the  jufteft  way  of  .ftating  the  rule  both  as  to  com- 
pon  law  and  cuiloms.  See  further  Plowd.  113.  and  the  references 
in  the  margin  of  Engl.  edit.  Hatt.  on  Stat.  83.  4.  Com.  Dig* 
359'  432-  Elmes's  cafe  i.  And.  71.  and  Dy.  373.  pi.  ij*  and 
Jones  and  Smith  2.  BulAr.  36. 

(9)  This  appears  to  be  a  good  rule;  for  if  a  Hatute  is  merely  [Note  1 54.  J 
declaratory  of  the  common  law,  the  latter  fliould  be  conflrued  as  it 

was   before  the  recognition  by  parliament;  and  confequently  its 
operation  fhould  not  be  extended  to  the  dellrudlion  of  preferipcions 
and  cuftomsy  which  were  before  allowable.     As  to  the  ufe  of  nega* 
*i*v£  words  in  fuch  a  cafe^  they  may  either  arife  from  the  fubjed,  or 
be  a  mode  of  exprefiing  what  the  common  law  is ;  in  either  of 
which  cafes,  there  cannot  be  any  colour  of  reafon  for  giving  more 
effeft  to  niga:t've  than  belongs  to  afirmatinft  words.    In  ihort,  to 
{^y  that  a  ilacute  merely  declaratory  of  the  common  law,  being  ex- 
prefled  in  negative  words,  Aiall  operate  on  fubje6ls  to  which  the 
common  law  is  not  applicable,  (eems  to  be  a  dired  contradidion ; 
for  how  can  a  ibtute  oe  merely  declaratory ,  if  it  is  in  any  degree  /«- 
iroJuQi've  of  a  ne<w  law  f  However,  there  are  books  in  which  lord 
Coke's  dtftin^on,  in  rti^^  to  negative  (latutes  declaratory  of  the 
common  law,  is  denied.     See  W.  Jo.  270,  271.  289.     If  thofe  who 
oppofe  his  opinion,  had  meant  only  to  fay,  than  in  the  inflances,  by 
which  he  illuflrates  his  rule,  the  negative  words  of  the  fiatutes  not 
only  import  (bmething  more  than  a  declaration  of  the  common  law, 
but  were  alfo  intended  to  annihilate  aH  particular  cuftoms  clafhing 
with   it,  or  that  on    other  accounts  the  inllances  were  not  apt, 
there  might  poflibly  be  fome  colour  for  their  difTenting  from  lord 
Coke.     But  what  is  profeOed  to  be  controverted  is  the  dilHnflion 
itfelf ;  which,  as  we  underftand  it,  feems  to  be  perfecUy  unexcep- 
tionable. 

(10)  It  is  obfervable,  that  Mdt^«tf  C^tfr/^  diftinguiftcs  between  [Note  155.] 
lonrns  or  the  kets  ofjheriffs  and  the  ^ie^v  of  frank»pkdgt\  limiting 
\\ie  former  to  tn.uice  a  year,  and  the  lattir  to  om^e,  Jn  the  more  or- 
dinary {en(c/rank'ple:fge  and  Icet  arc  fynonymous;  as  appears  from 
the  ftylc  of  lourns  and  other  leets,  which  in  court  rolls  are  ufuaUy 
denominated  curiae  or  n/t/ks  frand  plegii.  But  wYi^ti  free-pledge  is 
iifed«  as  in  Mpgna  Qharta^  it  Oiouid  be  undcrllood  in  a  ftriQ  and 

(  M  )  particulai»^ 
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particular  fenft;  according  to  which  it  meant  only  that  part  o^the  ["j  j  jj,  a 
bufinefsof  a  court  ieet»  which  related  to  the  taking  of  fureties  or  **      ^' 
free  pledges  for  every  perfon  witkin  the  jurifdi^ion ;  a  pradice 
which  had  fallen  into  difufe  long  before  lord  Coke's  time.    Sec 
8.  H.  7.  4.  and  2.  Infl.  72. 

ff 

[Note  156.]        (11)  Adjudged  ace.  2.  Leon.  28.    Bvi  it  may  be  doubted^  whe* 

ther  the  prefcription  for  holding  a  leet  oftencr  than  twice  a  year» 
When  examined  into,  will  appear  a  fit  example  to  prove  the  role* 
that  negative  (latates  in  affirmance  of  the  common  law  may  be  pre- 
fcribed  again  ft.  The  only  words  of  Magna  Charta  which  relate 
to  the  holding  of  tourns  or  leets  are  thele :  Nic  aliquh  *mcec9mt»» 
nt$l  halU*vus^faciat  turnum  fuum  per  bundnAum,  Hijl  bii\u  anno ;  et 
nonnifi  in  loco  confueto,  njtdeLicit  Jemel  poll  Pafcba  ei  iicKtim  ptfi  fcftum 
Standi  Michaclis't  et  *ui/us  dc franc9  flegio  tunc fiat-^i  ilium  terminum 
San^  Michacltj  Jim  occafione.  See  filack.  ed.i^of  Mago.  Chart. 
•But  this  provifion  or  declaration  feems  wholly^coii^ned  to  the  tourm* 
or  leets  cAJbttiffs^  and  not  to  indude  the  kits  of  privati  perfom\ 
though  it  mait  be  owned  there  are  fome  authorities  to  the  cob* 
Crary.  Ace.  Bro.  Abr.  Iax^c.  23.  and  the  opinion  of  Ftriam  in 
«  Leon.  74.  Contra  2.  Ual.  Hift.  PI.  C.  71.  and  the  opinion  of 
Fbodcj  2.  Leon.74.  See  alfo  2.  Hawk.  PI.  ^- S^-  Therefore  fliould 
this  provilion  in  Magna  Chart  a  be  only  an  amrmance  of  the  com- 
mon law»  which,  as  we  fhall  mention  in  the  next  note,  is  -  a  point 
controverted,  the  in  (lance  would  flill  be  liable  to  exception.  See 
2.  Hawk*  PI.  56.  But  the  ilrongeft  objedion  is,  that,  in  the  fame 
chapter  of  Aftf^xra  Cbarta,  there  is  SLgtn^aJ  and  exprefs  refer  vation 
of  ancient  liberties  ;  there  being  added  this  qualification^  ita/cilicet 
quod  quilihet  libertates  fuas^  quas  babuit  et  babere  con/ucuit  tempore 
regis  Htnrici  a^vi  noftrif  ^vel  quas  poftea  ptrquijivii  :  which  words, 
even  in  the  opinion  of  thofe  who  extend  Magna  Cbarta  to  all  leets^ 
fuffice  to  fave  prefcriptions.  2.  Leon,  75.  .What  renders  lord 
Coke's  thus  applying  the  cafe  of  leets  the  more  remarkable  is,  that 
he  hinifelf.  in  his  Second  Inditute,  when  commenting  on  this  pare 
of  Magna  Cbarta,  agrees,  ihsii  Ucts  of  private  perfons,  fo  far  as  re- 
gards the  ntgati^'c^words  of  Magna  Cbarta,  are  not  within  it,  and 
takes  paftioular  notice  of  the  relervation  of  ancient  liberties.  2. 
Inll.  72.  ■  -See  further  4.  Com.  Dig.  122.  Perhaps  lord  Coke 
might  intend  to  alTert,  that,  notwiuilkDding  Magna  Cbarta,  it  is 
lawful  to  prefcribe  for  holding  a  (hehff's  tourn  oftemer  than 
twice  a  year ;  which  indeed  fcenis  10  be  admitted  by  judge  Rhodes, 
who  conftrued  all  leets  to  be  within  Magna  Cbarta,  But  we  do 
not  obferve  that  the  authorities  lord  Coke  cites  mention  any  fuch 
prefcription. 

[Note  157.]         ('*)  Some  tliink  that  Ma^na  Cbarta,  fo  far  as  regards  the  time 

for  holding  tonrns,  and  kets,  was  introdudlive  of  a  new  law.     See' 
2.  Hawk.  PI.  C.  56. 

piotC  158.]         ^j^j  The  34-  E.  i.  is  not  printed  jn  the  modem  editions  of  the 
^•-  *  fiattites.     Indeed  it  feems  doubtful,  wiicther  it  is  entitled  to  the  de- 

ftominatkm ;  for  brd  Coke  in  another  of  his  works  treats  it  as  an 
trrdi^ance,  and  to  prove  it  fuch  cites  Fitzherbert's  Natura  Bre*vium, 
4.  Iitft.  298.  F.  N.  B.  167.  A.  Seeaifo  12.  Co.  23.  If  it  he 
true,  that  the  34.  £.  1.  is  only  an  ordinance,  lord  Coke's  cafe  ihould 
be  put  on  the  i.  £.  3.  il.  s«  c.  2.  or  the  Cbarta  dt  Fcrefta  of  the 
-  «  9.  H. 
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9*  H.  3.  c  4.  both  of  which  laws  provide  to  the  fame  eiFedt  as  the 
34.  £•  I.  and  are  certainly  a£ls  of  parliament.  See  alfo  a  like  ne- 
gative provifion  in  the  confuetudines  et  ajpfa  de  forefid^  printed  as  a 
ftatute  of  uncertain  time  in  Ruffh.  ed.  Append.  25.  and  Cited  by 
Noy  io  W.  Jo.  270.  291. 

(15)  Tt  having  been  denied  by  perfons  of  confiderable  refpe£l>  [Note  159*] 
that  fach  a  prefcription  is  good,  we  (hall  give  fome  account  of  the 
ftate  of  the  arguments  for  and  againil  it. — ^\i^^ gtncral  ground  on 
which  lord  Coke  afTerts  the  prefcnption  to  be  lawful,  \hfrftt  that  a 
ftatnte,  thougn  expreiTed  in  negative  words,  yet  if  it  is  a  mere  affirm* 
ance  or  declaration  of  the  common  law,  may  be  prefcribed  againft ; 
xndfecoudly,  that  the  flatutes  againft  cutting  down  trees  in  a  foreft 
without  view  of  the  foreiler,  are  negative  Hatutes  of  ihis  fort.  As 
to  l\icfirft  of  thefe  propodcions,  we  have  endeavoured  to  evince  its 
reaibnablenefs  in  a  former  note ;  in  which  alfo  the  reader  is  referred 
to  the  various  authorities  on  the  fubjedl,  for  the  purpofe  of  (hewing, 
that  they  greatly  preponderate  in  favour  of  lord  Coke.  See 
note  13.  In  refpe^t  to  the  y^c0»</ propofition,  the  authorities  not 
only  fupport  it,  but  are  fo  uniform,  that  we  do  not  find  it  any  where 
controverted.  See  note  14.  The  particular  argument  for  the 
pi'efcription  con  (ills  principally  of  various  allowances  of  it  at  eyret 
cf  tbtforeftt  and  of  twoexprefs  adjudications  of  the  point  on  de- 
murrers in  courts  of  common  law.  The  cic«d  inllances  of  ailowancet 
arc  not  few ;  for,  be  fides  the  three  cafes  of  Henry  de  Percy^  Tbomat 
ierd  IFake  of  Liddd,  and  Gilbert  de  Adon,  here  mentioned  by  lord 
Coke,  he  in  his  Fourth  Injiitute  cites  another,  which  was  in  the  8th 
of  Edward  the  third  on  a  claim  by  Tbumas  Pickering  and  Margaret 
his  tuife.  See  4.  Inft.  297.  The  cafes  at  common  law  are  SeU 
linger  %  and  lord  Hatton*$.  The  former  is  ftatcd  by  lord  Coke  to 
have  been  before  the  exchequer  m  the  time  of  Elizabeth,  and  to 
have  been  adjudged  upon  argument  and  long  adtjifement  \  and  probably 
is  the  fame  cafe  he  here  cites  as  one  of  the  i6th  of  Elizabeth.  See 
.  4.  IniL  297.  and  iz.  Co.  22.  The  latter  is  uken  notice  of  b/ 
judge  Croke,  who  reports  lord  Coke  to  have  cited  it  as  a  judgment 
on  demurrer  in  the  king's  bench.  Cro.  Jam.  155.  To  thele  au- 
thorities we  may  add  an  extrajudicial  opinion  of  all  the  judges  on 
being  confulted  by  James  the  firft;  the  words  of  which  feem  to 

*  imply,  that  a  cuftom  for  cutting  wood  in  the  king's  forells  without 
view  of  the  forefter  may  be  good.  See  the  third  refolution  of  the 
judges  in  4.  Inft.  299.     It  is  faid  too,  that  in  a  cafe  of  the  19.  of 

*  E.  i.  between  the  prchend  of  Cbichejlcr  and  the  earl  of  Arundel,  iiTue 
was  joined  on  fuch  a  cuftom ;  from  which  it  may  be  inferred,  that 
in  thofc  ancient  times  the  goodnefs  of  the  cullom  was  not  doubted. 
W.  Jo.. 290. — On  the  other  hand  lord  Lovelace's  cafe,  whofe  claim 
came  before  an  eyre  in  the  8th  of  Charles  the  firft,  is  a  diredl  de- 
cifion  agatnft  the  allowance  of  a  prefcription  for  cutting  wood  with- 

\  oat  view  of  the  forefter;  and  in  that  cafe  lord  chief  juftice  Rich- 
ardfon,  when  this  part  of  the  Commentary  upon  Littleton  was  re- 
ferred to,  denied  lord  Coke's  general dodrine  about  negative  ftatutes 

.  declaratory  of  the  common  law,  W.  Jo.  270.  Two  other  adju- 
dications, to  the  like  cfteft,  appear  to  have  been  made  at  eyres  in 
the  fame  reign ;  one  of  which  was  on  a  claim  by  the  tenants  of  the 
manor  of  Bray,  who,  in  proof  of  the  cuftom  they  alledged,  offered 
in  evidence  an  inquifition  of  the  reign  of  Edward  the  fccond.  W. 
Jo.  289,  290.  3^8.  The  principle  on  which  Noy,  attorney-gene- 
xal,  argoed  in  ihcfc  cafes,  was  a  general  one,  that  negative  ftatutes, 

(  M  2  )  ^^ch 
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fuch  as  thofc  which  occur  againft  cutting  wood  in  the  king's  foreft 
without  licence,  cannot  be  controuled  by  cuAom  or  preTcription* 
To  prove  this  he  appealed  to  a  cafe  from  a  year-book  of  Hcnrjr 
the  uxth  ;  which  he  confidercd  as  dir^Aly  in  point,  and  as  a  judg* 
nent  that  tithe  of  timber  C'innot  be  prefcribed  for  agiinft  the  fta- 
tute  oi  fylva  c^eduay  though  only  an  affirmance  or  the  old  law, 
merely  becaufe  the  ftatute  is  negative.  See  W.  Jo.  270.  zoo.  and 
25.  £.  3.  c.  3.  The  year-book  reported  to  have  been  cited  oy  Noy 
is  the  20th  of  Hen.  6.  but  we  do  not  meet  with  any  cafe  of  that 
year  relative  to  the  (lacute  tS f\lva  ardua^  and  therefore  the  9.  of 
Hen.  6.  56.  which  is  to  the  point,  wa«  probably  meant ;  though  if 
it  was,  it  contains  no  judgment f  but  only  a  quiry^  which  Brooke,  in 
abridging  the  cafe,  by  miftake  calls  the  reporter's  opinion,  Bro. 
Prefcription  2.  Noy  alfo  cited  the  ear!  of  Arundel's  cafe  from  a 
record  of  the  16.  of  Edward  the  fecond,  as  a  decifion,  that  a  pre- 
fcription to  cut  wood  againil  the  fore/l  flarutes  was  not  ?ood.  W. 
Jo.  270.  As  to  the  caies  urged  againfl  him,  he  obferved,  that  the 
cafe  between  the  prebend  of  Chichtfter  and  the  earl  of  Arundel  was  of 
a  ehace,  and  the  ftatutes  only  related  xoforefts ;  that  in  Fercft  cafe 
the  forefl  was  not  in  the  hands  of  the  ercnvn  when  the  flatutes  were 
made  ;  and  that  the  cafe  of  the  reign  of  Elizabeth,  which  lord  Coke 
reports  from  lord  Popham,  was  of  a  c/jace,  of  which  the  king  was 
feifed  in  right  of  bis  duchy  of  Lancafter,  VV.  Jo.  290,  291.  It  is 
obfjrvable  however,  that  mr.  Noy  leaves  the  two  cafes  of  krd  JVake 
and  Gilbert  de  ABon  wholly  unanfwered,  though  they  were  cited 
againft  him.  As  to  the  other  authorities  we  have  ftated  for  a  pre- 
fcription againft  i\ic  forefl  ftatutes,  or  thofe  againft  negati'ue  ftatutes 
in  genera!  hc\n^  declaratory,  they  do  not  appear  to  have  been  urged 
againft  mr.  Noy.  But  beiides  the  authorities  relied  on  by  Noy» 
there  is  one  more;  for  judge  Croke,  after  taking  notice  of  the 
judgment  for  the  prefcription  in  lord  Haffon*s  cafe,  reports  Popham 
to  have  faid,  that  it  ivas  a  fjud^rd  other-xvi/e  ahout  the  fame  time  in  the 
exchequer,  Cro.  Jam.  155.  However,  this  is  irrcrconcileablc  with 
lord  Coke's  renrelentation  of  the  judgment  of  the  exchequer  both 
here  and  elfewhcrf,  unlefs  we  fuppofe  him  to  mean  a  different  cafc. 
.  —Having  thus  brought  together,  ai^d  digefted,  what  we  found  Mat- 
tered in  the  bocks  on  this  much  fitigatcd  fubjc£l,  we  fhall  difm'fs 
it,  leaving  the  reader  to  his  own  judgment,  with  this  (ingle  remark. 
If  the  greater  number  of  authorities,  which,  unlefs  the  cafes  w« 
have  referred  to  are  mif-ftated  or  mifundcrftood,  is  in  favour  of  the 
prefcripiion,  fliall  be  thought  to  be  of  equal  or  nearly  of  equal  weight 
with  the  m.re  modern  decilions  on  the  other  fide  ;  then  probably,  as 
the  fubjeft  ftrikes  us,  the  good  fenfe  of  lord  Coke's  diftin^ion  as 
to  negative  ftatutes,  together  with  a  confidcration  nf  the  multi- 
plicity of  books  which  favour  his  general  doArine,  will  fo  ftrongly 
turn  the  fcale  in  this  particular  inftance  of  fore  ft -law,  as  fcarce 
to  leave  any  doubt.  Indeed  it  was  for  the  fake  of  explaining, 
how  far  the  general  do6lrine  may  be  afFedted  by  the  decifion  on  this 
point  offorejl'hw,  that  we  have  detained  the  reader  fo  long  upon  it. 

(Note  160.]        (1)  We  do  not  obferve  that  there  is  any  thing  in  the  ftatnte 

of  Charles  the  fecond  for  taking  away  military  tenures,  irhich  in  fj  ]5.  2. 
the  Icaft  varies  the  tenure  by  burgage.     For  further  information 
kboai  burgage  and  boroughs,  fee  firad.  on  Bor.     Mad.  Firm.  Burg. 
^4uiie'i  Anglo.Sax.  Gov.  ift  ed.  tit.  Boroughs  in  the  index,  and 
Vi  ri^';t*s  Ten.  205. 

(j)  Thit 
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IHt  a.l  (^)  This  rule  zhcutjlavrt  holds  in  Jhmi  degree  m  refpcdl  to  «/-  [Note  l6l.] 
frentUcs  Sindjtr<va/ifs,  particularly  the  tormcr ;  though  with  a  great 
difference  in  point  of  extent  and  application.  All  acquifitions  of 
property  real  and  perfonal  made  by  the  villein,  in  whatever  way 
aridffe,  with  no  oiher  exception  than  what  is  allowed  of  to  prevent 
prejudice  to  third  perfons,  belonged  to  his  lord ;  becaufe  an  inca- 
pacity to  acquire  any  thing  for  his  own  benefit  was  one  of  the  harfli 
charaderiflics  of  the  villein's  condition,  fiut  the  relation  of  the 
apprentice  and  fervant  to  his  mailer  is  more  mild  and  limited ;  for 
It  only  imports,  that  the  mailer  (hall  be  intitled  to  their  perfonal 
labour  during  the  term  (lipulated,  either  in  a  particular  way,  or 
generally,  according  to  the  nature  of  the  fervice  or  apprenticeihip. 
Confequently  the  mailer  cannot  claim  any  other  acquifitions,  than 
fuch  as  are  the  refult  of  that  labour.  What  the  apprentice  or  fer- 
vant  earns  by  his  labour,  whilfl  he  remains  with  the  mailer,  or  it 
aflually  working  for  him,  falls  fo  clearly  within  this  principle,  that 
there  can  be  no  room  for  doubt.  Nor  can  there  be  any,  where  the 
aq^prentice  or  fervant  is  employed  by  another  perfon  with  the  know- 
ledge and  confent  of  the  mailer,  without  any  circumilances  indi- 
cating a  waiver  of  their  earnings.  The  books  contain  feveral  ad- 
judications founded  upon  this  latter  idea.  Mod  of  them  indeed 
jelate  to  apprentices  in  the  fenfaring  way ;  whofe  wages  and 
prize-money  as  fcamen,  though  earned  whilft  in  another  fervice, 
have  been  recovered  by  thofe  to  whom  they  were  bound.  But  the 
principle,  which  governs  them,  feems  to  apply  to  apprentices  and 
(ervants  in  general.  See  6.  Mod.  69.  12.  Mod.  415.  Comberb. 
450.  I.  Stra.  582.  I.  Barnad.  Rep.  312.  i.  Vei'.  48.  83.  Some 
of  the  cafes  go  io  far,  as  to  give  the  mailer  a  right  to  the  wages'  or 
earnings,  whether  the  fervice  is  performed  by  the  apprentice  «it//VA 
fir  ivitbout  the  majlir^s  licence  \  and  even  though  the  earnings  accrue 
in  a  trade  or  fervice  different  from  that  to  which  the  apprentice  is 
bound.  6.  Mod.  69.  12.  Mod.  83.  1.  Vef.  83.  But  though 
the  rule  fhould  be  lb  large  in  rcfpcfl  to  apprentices^  it  may  be 
doubted,  whether  it  is  equally  fo  in  the  cal?  of  ether  fcrvants* 
There  is  a  cafe  of  the  reign  of  James  the  firfl,  in  which  a  judgment 
againil  the  mailer  appears  td  be  principally  founded  on  the  want 
of  hb  confent  and  privity  to  the  retainer.  Cro.  Jam.  653.  2.  Roi. 
Rep.  269.  Independently  too  of  authority,  the  mailer's  proper 
remedy  m  all  caies,  except  thofe  in  which  the  fervant  is  intention- 
ally employed  on  his  mailer's  account,  feems  to  be  an  adlion  either 
agalnil  the  employer  for  Jofs  of  fervice,  if  he  knew  of  the  firll  x^ 
taincr,or  a^ainll  the  fervant  himfelf  for  breach  of  his  contj«i«it ;  fuc'a 
a  cafe  rather  importing  the  mriller's  right  to  damages  for  injajy 
foilained  by  the  confequences  of  the  fecond  retainer,  than  a  riglic 
to  the  profits  accruing  from  it.  We  have  already  mentioned,  tnat 
moil  of  the  cafes,  which  occur  in  the  books,  relate  to  me  apprentices 
of  watermen  and  feafaring  perfons.  It  may  therefore  be  proper  to 
add,  that  in  31.  Geo.  2.  c.  10.  one  objcdl  of  which  is  to  rcj^ulate 
the  pay  of  feamen  in  the  royal  navy,  there  is  a  proviiion,  that  in 
particular  cafes  the  mailer  fhall  not  be  intitled  to  tne  wages  oi  his 
apprentice.  See  Sed.  10.  Note  alio  the  lyih  SecHon  in  ihe  2. 
and  3.  Anne  c.  6.  from  which  it  ittm^^  as  if  the  framcrs  of  that 
law  doubted,  whether  the  mailer  of  an  apprentice  v.'ho  goes  into 
the  royal  navy,  would  be  intitled  to  his  wages  without  an  e;  preis 
frovifion. 

(M3)  (3)  Th^ 
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[Note  162.  ]        (3)  The  caufe  meant  is,  that  the  27.  of  H.  8.  transfers  aies  into 

pofleffion.    See  lord  Coke's  note  on  Sed.  115.  fol.  84.  b. 

[Note  163.]        {3)  From  our  law's  thus  permitting  a  perfon  to  be  a  villein^ by  f  1 17»  ^ 

acknowledgment  in  a  court  of  record,  iome  have  argued,  that  it  is  a 
legal  mode  of  creaiing  perfonal  bondage ;  with  a  view  to  prove^ 
that  there  is  not  any  thing  fo  repugnant  in  our  law  to  domeftic  fla-> 
very,  as  is  generally  imagined,  and  thence  to  lay  a  foundation  for 
more  eafily  inferring  the  lawfulness  of  importing  flavery  from  oar 
colonies.  But  in  another  place  we  have  had  occaiion  to  objed  to 
this  way  of  confidering  the  acknowledgment,  and  to  expl^n,  why 
it  (hould  be  deemed  merely  a  confeffion  of  that  immemorial  anti- 
quity in  the  villein's  flavery,  which  was  otherwife  neceflary  to  be 
proved.  See  the  editor's  Argument  in  the  Cafe  of  Soimr/ettt  a  Negro, 
60  to  65.  and  Hob.  99. 

[Note  164]        (4)  The  words  i/  it  he  pleaded  txt  material;  for  /•  evidence  he^. 
fore  a  jury  the  copy  of  a  record  will  be  a  fufiicient  proof  of  its  exig- 
ence and  contents.     See  Law  of  Nif.  Pri.  226.  ed.  1775.     Com. 
Dig.  tit.  Certiorari. 

» 

[Note  165.]        (i)  See  acc.4S.b.  57. b.  90,  b.  riS.a.  294.  b.  and  for  in  (lances,  T  j  jg/a 
Plowd.  243. — But  the  rule  q{  nullum  tempus  occur rit  regi  is  fubje^  •-       ^ 
to  various  exceptions,  both  at  common  law  and  byy?tf/z</^.— l.There 
are  many  cafes  in  which  the  fubjed  may  make  title  againft  the  king 
by  prefcription^  as  to  treafure  trove,  waifs,  eftrays,  and  fuch  other 
things  as  may  be  feifed  widiout  matter  of  record.    Ante  fol.  1 14.  a. 
and  b. — 2.  In  fome  cafes  the  king's  right  necefjarily  fails  for  want 
of  exertion  in  due  time,  either  becaufe  xS\^fuhjcci  of  his  right  deter- 
mine*  before  he  claims  it,  or  becaufe  it  is/ptcially  limited  in  point  tf 
time  by  its  creation.     An  inftance  of  this  is,  where  the  land  of  te- 
nant for  life  is  found  to  be  forfeited,  and  he  dies  before  feizure  by 
the  kine ;  for  it  is  then  too  late  to  feize  for  the  king,  who,  as 
Staund&rd  exprefles  it,  \aLi^/urceafed  his  time,  the  efiate  forfeited 
being  determined,  and  the  right  of  entry  being  in  him  in  reverfion.. 
Staundf.  Prierog.  32.  b.     The  law  is  the  fame,  where  the  king  is 
intitled  to  the  next  prefentation ;  in  which  cafe,  if  another  prefents* 
and  the  incumbent  dies*  th^  king  cannot  have  the  fecond  or  any 
fubfequent  prefentation.     This  was  the  opinion  of  Browne  juffice 
again  11  Wclton  in  Willion  Jtnd  Berkeley,  Plowd.  243.  249.  and  wa$ 
fo  adjudged  in  Bafkerville's  cafe,  7.  Co.  28.  a.     Lord  chancellor 
Egerton  finds  fault  with  the  dodtrine  of  this  laft  cafe ;  but  his  ob- 
jedions  do  not  appear  in  the  leafl  faiisfaftory.    See  his  obfervationa 
on  lord  Coke's  Reports  8. — 3.  Sometimes  lapfe  of  time  drives  the 
king  to  afuit.    Thus  by  the  ftatute  of  the  13th  of  Rich,  the  fecond, 
and  according  to  lord  Coke  by  the  common  law^  if  the  king  prefents 
to  a  benefice  already  full  with  an  incumbent,  the  king's  prefentee 
fliall  not  be  received  by  the  ordinary,  till  the  king  has  recovered 
his  prefcntmcnt  by  due  proccfs  of  law.      13.  R.  2.  ft.  i.  c.  !• 
Staundf.  Praerog.  3^.  b.      2.  Inft.  358.      Polh  344.  b.     Sec  alfo 
Cro.  Jam.  385.     4.  H.  4.  c.  22.     Gibf.  Cod.  ilt  ed.  8o9w«*4^ 
There  are  feveral  llatute^,  which  wholly  extinguifh  the  king's  titlcy 
if  not  exerted  within  a  limited  qumber  of  years.     By  a  fiatute 
of  the  i4tho(£dward  the  third,  the  king  loft  his  prefentmenta 
where  he  was  intitled  by  having  in  his  hands  the  temporalties  of  a 
biihoprickj  or  the  laodd  of  a  perfon  within  age^  «nlefs  he  prefented 

witto 
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wtthin  three  years  afcer  the  voidance.  But  this  Aatute  was  fbpn 
repealed.  See  14.  £.  5.(1.  3.  c.  2.  25.  £.  3.  ft.  3.  c.  2.  2.  Gibd 
Cod.  ift  ed,  800.  The  chief  ftatutes,  for  limiting  the  king's  titl^ 
to  a  certain  time,  now  in  force,  are  the  21.  of  Jam.  i.e.  2.  and  the 
Q.  of  Geo.  3.  c.  16.  By  ^t former  the  king  is  difabled  from  claim- 
ing any  manors,  lands,  or  hereditaments,  except  liberties  and  fran- 
chifes,  under  a  title  accrued  60  years  Icpye  the  beginning  of  the  thef$ 
/ejficn  cf  parliament,  tuilefs  within  that  time  there  has  been  a  po/Teflioa 
under  iuch  title.  But  the  efflux  of  time  rendering  this  provifion  con- 
tinually more  in^ffedlual.  the  latter  flatuie  introduced  one  of  a  per- 
manent kind,  by  limiting  the  king  to  fixty  years  before  the  com^ 
mencement  of  the  fuit  or  proceeding  for  reco^uery  of  the  ellate  claimed* 
See  farther  a  Commentary  on  the  21.  Jam.  in  3.  Inft.  188.  See 
alfo  fome thing  relative  to  the  rule  of  nullum  temfus  occurril  regi,  in 
Hob.  152.  154.  347. 

119.  b.  1      (2)  But  now  by  the  9.  Ann.  c.  i6.  f.  9.  the  grant  of  a  reVerfion  [Note  166.I 
u  p^rfedl  without  attornment. 

[120.  a.l        (i)  Though  the  perfon  prefented  is  not  privy  to  the  fimony,  yet   [Note  167.] 
the  prefentation  is  void,  the  ilatute  making  no  diftindlion  in  this 
refpedl,  but  giving  the  turn  to  the  king  as  a  puniftiment  of  the  pa- 

!  tron.     Adjudged  I ;(.  Co.  100.     Agreed  12.  Co.  73. 

(2)  The  efied  of  the  dilTerence  between  <rW^  and  <i^i^^Zr,  ii)   [Note  X 68*1 
the  indance  of  a  fimoniacal  prefentation,  may  be  feen  in  Windfor's 

cafe,  5.  Co.  IC3.  and  Winchcombe's  cafe.  Hob.  165.  the  judgment 
in  both  turning  upon  ic. 

(3)  Adjudged  accordingly  in  the  king  againft  the  biAiop  of  Nor-   [Note  169  ] 
wich.  Hob.  75.    Cro,  Jam.  3^5.     In  fir  Arthur  Ingram's  cafe  on 

the  c.  £.  6.  againft  the  falc  of  offices  there  was  a  like  decifion,  that 
the  king  could  not  difpenfc  with  the  difability  created  by  ftatute, 
Poft.  254.  a.  Hob.  75.  Cro.  Jam.  ^'iy^,  3.  Inll.  154.  When 
the  famous  cafe  cf  fir  Edward  Hales,  in  the  reign  of  James  the  fe- 
cond,  was  argued,  thel'e  two  calVs  were  urged  to  prove,  that  the 
king  could  not  difpcnfe  with  the  difability  for  not  taking  the  oaths 
and  facrament  according  to  the  25.  Cha.  2.  ufually  called  the  teil 
adl;  and  lord  Coke  himfelf  in  his  Third  inllitute  applies  ihem  to 
a  like  cafe  on  the  5.  Elir..  in  refped  to  the  oath  of  fuprcmacy.  3. 
Inft.  154,  The  principal  judicial  authority  relied  on  for  the  dif- 
penfation  was  the  cafe  in  the  year-book  of  2.  H.  7.  6.  b.  in  which, 
notwithftanding  the  ftatutes  making  void  a  grant  of  the  ofhce  of 
fheriiF  for  more  than  a  year,  the  judges  are  reprcfented  to  have,  held 
a  grant  for  life  with  a  »on  ohjlanie  to  be  good.  But  trulling  to 
Shch  an  authority  only  expofed  the  weaknefs  of  the  caufe  it  was  in- 
tended to  fuflain.  The  book  cited,  fo  far  from  containing  any 
judgment  of  the  point,  ends  with  an  adjr/urnment  of  the  cale,  ac- 
companied with  this  remarkable  declaration,  that  both  judges  and 
counfel  agreed,  what  they  had  then  faid  Jhould  be  taken  for  nothing. 
As  far  too  as  appears,  the  grant  in  queltion  might  have  been  ad- 
judged good  on  the  ground  of  being  within  an  exception  of  the 
llatutcs.  The  king  alio  had  been  fptrcially  enabled  by  the  9.  H.  5. 
c.  5.  to  difpenfe  with  the  itaiutcs  for  four  years  on  account  of  the 
wars  and  a  peftilence.  But,  lalUy  and  principally,  it  was  an  in-* 
fupcrable  obicdion  to  the  authority  of  this  cafcj  that  the  23.  H.  6. 
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to  remove  all  doubts,  provides,  that  the  king's  grant  for  more  than  F  j  20.  aJ 
a  year  fhould  be  'vviJ,  notwithflandins;  any  non  ohfiante.     What  ^  ^ 

refpeA  could  be  due  to  a  ^'iry/V/W  opinion*  declaring  a  difpenfaticn 
gooJ,  which  the  Ugijlnture  itfelf  had  pofitively  enabled  ftiould  be 
njoid?  Yet  it  is  not  to  be  concealed,  that  in  the  report  of  Calvin's 
cafe,  lord  Coke  iullifics  the  king's  difpenfation  in  this  inftance  on 
the  principle  of  its  being  beyond  the  power  of  parliament  to  take 
away  his  right  to  the  ferviceof  his  fubjefls.  Calvin's  cafe,  7.  Co. 
15.  This  ftrange  language  is  the  more  unaccountable,  a^  it  is 
inconiiftent  with  his  own  doctrine  here,  and  in  the  cafe  on  the  fia* 
tttte  againft  the  fale  of  offices. 

[Note  170.]  (4)  Bat  by  the  bill  of  rights,  1.  W.  &  M.  it  was  declared,  that 
from  tht  tbenfejjion  of  parliament,  no  difpenfation  with  any  flatute 
Ihould  be  valid,  unlefs  fuch  ilatute  allows  it,  and  except  in  fuch  cafes 
as  fliould  be  fpccially  provided  for  the  then  feflion.  1.  W,  &  M. 
{tK,  2.  c.  2.  f.  12.  The  occafion  of  this  excellent  provifion  was  the 
eqoally  extravagant  and  unwarrantable  exercife  of  the  difpenfing 
power  by  James  the  fecond,  who,  having  procured  the  fan^ion  of 
a  judicial  opinion  to  a  difpenfation  with  the  teft  aft  in  favour  of  (ir 
Edward  Hales,  madly  proceeded  to  a  fufpenfion  of  the  principal 
laws  for  the  fupport  of  the  eftablilhed  religion  ;  an  exccfs,  in  which» 
jnonftrous  as  it  was,  feveral  of  the  judges,  to  the  great  fcandal  oi 
Weftminfter-hall,  gave  him  countenance,  the  priefts  of  the  temple 
of  juftice  treacheroufly  aiding  to  pollute  it,  inflead  of  manfully  op- 

Sofing  the  facrilege.     Till  the  time  of  this  prince  the  do^rine  of 
ifpenfation  was  received  with   very  important  qualificationf,  of 
which  the  principal  were  thefc-«-i.  It  was  faid,  that  the  king  could 
not  difpenfe  with  the   common   law ;   though    lord  chief  juilice 
Vaughan  feems  to  deny  this  poiition.     Dav.  75.      3.  Inft.  154. 
Vaiigh.  334.-2.  It  appears  to  have  been  generally  agreed,  that 
the  king  could  not  difpenfe  with  a  flatute,  which  prohibited  what 
was  malum  in/e, — 3 .  Mahm  pv$hihitum  was  not  deemed  univerfally 
difpcnfable  wiih  ;  for  fome  held,  the  king  could  not  difpenfe  with 
a  flatute,  if  the  prohibition  was  abfilute^  and  vtox/ub  moco,  as  under 
a  penally  to  the  king,  or,  as  others  exprefs  it,  where  the  flatute  was 
made  for  the  general  good,  and  not  with  a  view  merely  to  the 
king's  profit  or  interelt.^^4.  None  contended,  thai  the  royal  dif- 
penfation could  diminifh  or  prejudice  the  property,  or  private  right 
of  the  fubje6l.-»-5.  It  was  underflocd,  that  the  king  could  difpenfe, 
vot  generally ,  but  cnly  in  favour  cf  (articular  perfonSt  and,  according 
to  fome,  for  thefe  only  in  particular  infianm, — But  fome  of  thefe 
diflinflions  had  great  uncertainty  and  fubtlety  in  them,  and  were 
fo  open  to  controverfy,  that  they  only  tended  to  create  embarrafT- 
ment;   and  though  the  others  greatly  reftrided  the  largenefa  of 
the  claimed  prerogative,  yet  they  were  far  from  obviating  the  chief 
cbjeflion  to  fo  formidable  a  prelenfion.     Had  the  boundary  of  the 
difpenfing  power  been  ever  fo  clearly  marked,  flill  it  was  wife  and 
prudent  to  annihilate  it.     So  far  as  it  refembled  the  power  of  re- 
pealing laws,  it  was  an  intolerable  corruption,  wholly  irreconcile- 
able  with  the  firft  principle  of  our  conflituiion,  by  which  the  power 
of  legiflation  cannot  be  exercifed  by  the  king,  without  the  tw« 
])oufes  of  parliament.     So  far  as  it  dfd  not  fall  within  this  idea,  it 
was  unnecefTary  :  for  thofe  afts,  which  were  the  fruits  of  it,  might 
h^vc  derived  their  force  from  other  acknowledged  powers  of  the 
Crowni  fggh  fU  tiie  right  pf  waiving  {^^nalties  and  torfeitures  be. 
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1on«ng  to  itfelf,  and  the  prerogative  of  parddning.^-It  is  worthy 
notice*  that  the  declaration  of  rights,  which  the  lords  and  commona 
made  on  tendering  the  crown  to  William  and  Mary»  diflinguiihes 
between  fujfmeting  laws  by  regal  authority,  and  difftnfing  with 
them.  The  former,  being  a  gtneral  and  ahjoJufe  abrogation  for  a 
time,  18  condemned  without  any  exception ;  but  the  latter,  being 
only  a  fecial  exemption  of  certain  individuals,  is  merely  declared 
iUegal,  as  it  had  betn  exerci/ed  of  late.  Alfo  the  till  of  rights, 
though  it  declares  againft  the  future  exercife  of  a  difpeniing  power 
in  any  cafe,  except  where  the  king  is  fpedally  authorifed  by  a£t  of 
parliament,  yet  contains  a  provifo  faving  from  prejudice  all  prior 
charters,  grants,  and  pardons,  i.  W.  Sc  M.  Ceff»  z.  ch.  2.  fed.  I2« 
&  13.  If  the  condemnation  of  the  difpeufrng  power  for  the /iW 
/^Nhad  been  unoualiiied,  it  might  have  dcflroycd  the  titles  under 
numberlefs  fubfiibng  grants  from  the  crown,  the  validity  of  which 
it  was  deemed  moil  equitable  to  leave  to  the  deciiion  of  the  courts 
of  juilice  in  the  ordinary  way.— -Such  as  wi(h  to  go  more  deeply 
into  the  controverfy  about  the  difpenfing  power,  may  find  the  fol- 
lowing references  ufeful.— -For  the  hiiiory  of  difpenfatiohs,  fee  Dav. 
60.  b.  Pryn.  on  4.  Inft.  128.  to  133.  Atkyns  on  power  of  difpenf. 
with  pen.  ftat.<^For  the  cafes  on  the  fubjedl,  fee  the  cafe  of  the 
merchants  of  Waterford  in  2.  R.  3.  1 1 .  i .  H.  7.  2.  the  fherifF's  cafe 
in  2.  H.  7.  6.  b.  the  dodrine  in  11.  H.  7.  11.  b.  12.  a.  Grendon 
and  the  bifhop  of  Lincoln  Piowd.  5^2.  cafe  of  the  aulnager,  Dy» 
303.  Calvin's  cafe  7.  Co.  15.  the  prince's  cafe  S.  Co.  29.  b. 
cafe  of  the  taylors  of  Ipfwich  11.  Co.  53.  cafe  of  monopolies  ibid. 
84.  Iri(h  cafe  of  commendam  Dav.  68.  cafe  of  cuiloms  iz.  Co. 
18.  the  cafes  cited  ante  note  3.  Colt  and  Glover  v.  the  bi(hup 
of  Litchfield,  or  EngliOi  cafe  of  commendam  Mo.  898.  1.  RoL 
Rep.  151.  Hob.  246.  Evans  and  Kiffios  v.  AOcwith  W.  Jo.  158. 
Palm.  457.  Latch.  31.  233.  Noy  93.  2.  Roi.  Rep.  450.  cafe 
of  clerk  of  the  court  of  wards  Hob.  214.  Needier  and  the  bilhop 
of  Winchcfter  Hob.  230.  Lord  Wentworth's  cafe  Mo.  713.  cafe 
of  difpenfation  with  3.  Jam.  i.  c.  5.  againA  a  recufant's  holding  an 
office  Hardr.  no.  cafes  of  difpeniation  with  fiatutes  againil  retail- 
ing wine  without  licence,  namely  Young  and  Wright  1.  Sid.  6. 
Thomas  and  Waters  Hardr.  44 v.  2.  Keb.  425.  Thomas  and 
Boys  Hardr.  464.  Thomas  and  Sorrell  Vaugh.  330.  i.  Lev.  217. 
1.  Freem.  8^.  115.  128.  137.  2.  Keb.  245.  280.  322.  372.  416. 
790.  3.  Keb.  76.*  1 19.  143.  15^.  184.  223.  233.  264.  fir  Edward 
Hales's  cafe  on  the  teH  ad  of  25.  Cha.  2.  in  2.  Show.  475.  Com-* 
berb.  2|.  State  TrL  v.  7.  p.  612.  4.  Bac.  Abr.  179.  and  cafe 
of  the  feven  biihops  in  the  reign  of  Jam.  2.  State  Tri.  4th  ed.  v.  ^. 
p.  303.  Of  thefe  cafes,  Thomas  and  Sorrell  and  fir  Edward 
Hales*t  are  the  principaL  The  former  was  argued  with  the  great- 
eft  iblemnity  in  the  exchequer  chamber,  the  delivery  of  the  opinion 
of  the  judges,  of  whom  the  majority  was  for  the  difpenfation,  tak- 
ine  up  a  &y  in  four  feveral  terms.  The  latter  was  treated  with 
leU  form ;  bat  gave  occafion  to  fome  confiderable  publications  on 
thefubjed;  particularly  lord  chief  juflice  Herbert's  account  of  the 
authorities  on  which  the  Judgment  was  given  in  fir  Edward  Hales's 
cafe,  mr.  Atwood's  anfwer  to  it,  and  a  tra6l  by  lord  chief  baron 
Aikyns  againft  the  king's  power  of  difpenfing  with  penal  fiatuies. 
In  a  manufcript  report  of  fir  Edward  Hales's  cafe,  fir  Bartholomew 
fihower  is  mentioned  to  have  replied  to  lord  chief  baron  Aikyns. 
£Mt  ive  l^ayc  not  ^et  met  with  ao^  fuch  piece*    Mr-  (Jume's  llaie 
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•f  tbe  argaments  for  atid  again  (I  the  difpenfing  poWer,  thoag^i 
written  with  an  evident  bias  in  favour  of  the  crown's  prerogative* 
is  worth  confulting.  Hume's  Hift;.  8vo  ed.  v.  %,  p.  242.  254.  See 
alfo  Tyrr.  Bibliothec.  Politic.  589  to  597.— For  the  proceedings  in 
parliament  after  the  Revolution,  io  refpc^l  to  iir  Edward  Hales* s 
cafe  and  the  difpeniing  power^  fee  Gray 'a  Deb.  v.  9.  p.  a  97.  to 
307.  314.  to  332.  336.  to  344.  396.  Chaodi.  Deb«  of  the  Lords» 
V.  I.  p.  394- 

[Note  171.]  ( I )  This,  though  a  Juft  defcriptton  of  fines,  confidered  according  ^  1 2 1 « < 
to  their  original  and  ftill  apparent  import,  yet  gives  a  very  inade^ 
quale  idea  of  them  in  their  modern  application.  In  Glanvjllc's 
ttme  they  were  really  amicable  compofiiions  of  a3uai  fuits.  Bat 
for  feveral  centuries  paft,  fines  have  been  only  fa  in  name,  being 
ixifaH  fiditi^iu  proceedings,  in  order  to  transfer  or  fecare  real  pro* 
perty,  by  a  mode  more  efficacions  than  ordinary  conveyances.  What 
the  faperiority  of  a  fine  in  this  refpedk  confifts  of  vvill  beil  appear> 
by  dating  the  chief  ufes  to  which  it  is  applied.-«*One  ufc  of  a  fine. 
is  txtinguijhing^  dormant  titles,  by  (hortening  the  ufual  time  of  liniiu- 
tion.  Fines,  being  agreements  concerning  lands  or  tenements  fo* 
lemnly  made  in  the  king's  courts,  were  deemed  to  be  of  equal  no« 
toricty  with  judgments  in  writs  of  right ;  and  therefore  the  com* 
mon  law  allowed  them  to  have  the  fame  quality  of  barring  all,  who 
ihould  not  claim  \vithin  a  year  and  a  day.  See  Plowd.  357* 
Hence  we  may  probably  date  the  origin  and  frequent  afe  of  fines 
as  feigned  proceedings.  But  this  paiflance  of  a  fine  was  taken 
away  by  ths  34.  E.  3.  and  this  Aatute  continued  in  force  till  the 
1.  R.  3.  and  4.  H.  7.  which  revived  the  ancient  law,  though  with 
fome  change,  proclamations  being  required  to  make  fines  more  no* 
torious,  and  the  time  for  claiming  being  enlarged  from  a  year  and 
a  dtvf  to  five  years.  See  34.  E.  3.  c.  16.  1.  R.  3.  c.  7*  4.  H.  7. 
c.  24.  The  force  of  fines  on  the  rights  of  Grangers  being  thus 
regulated,  it  has  been  ever  Ance  a  common  pradiice  to  levy  then 
merely  for  better  guarding  a  title  againft  claims,  which,  under  the 
common  flatutes  of  limitation,  might  fubfilt,  with  a  right  of  entry 
for  twenty  years,  and  with  a  right  of  a3ion  for  a  much  longer 
time. — Another  ufe  or  effe£i  of  hnes  is  barring  eftates  tail,  where 
the  more  extenfively  operative  mode  by  common  recovery  is  either 
unneceifary  or  impradicable.  The  former  may  be  the  cafe  when 
one  is  tenant  in  tail  with  an  immediate  reverfion  or  remainder  in 
fee ;  for  then  none  can  derive  a  title  to  the  eftate  except  as  his 
privies  or  heirs,  in  which  character  his  fine  is  an  immediate  bar  to 
thcni.  The  latter  occurs  when  one  has  only  a  remainder  in  tail» 
and  the  perfon,  having  the  freehc^d  in  podeilion,  refufes  to  make  a 
tenant  to  the  praecipe  for  a  common  recovery,  which  would  bar  all 
remainders  and  reverfions ;  for,  under  fuch  circumilances,  all  which 
the  party  can  do  is  to  bar  thofe  claiming  undhr  him/el/ hy  a  fine. 
How  this  power  of  a  fine  over  ellates  tail  commenced,  has  been 
*vexata  quitftio.  The  ftatute  de  donis,  after  converting  fees  condi- 
tional into  eilates  tail,  concludes  with  procedling  them  from  fines, 
there  being  exprefs  words  for  that  purpofe*  But  the  doubt  is, 
when  this  protection  was  withdrawn,  whether  by  the  4.  H.  7.  or  the 
32.  H.  8.  It  is  a  common  nlbtion,  into  which  fome  of  our  rooft 
refpcdable  hillorians  have  fallen,  that  the  4.  H.  7.  was  the  ilatate 
which  firft  locfened  entails ;  and  thus  opening  the  door  for  a  frtt 
alienation  of  landed  property  has  been  attributed  to  the  deep  poliqr 
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of  the  prince  then  on  the  throne.     See  Home's  Hiftory  Bvo '  ed« 
V.  3.  p.  400-     But  this  is  an  error  proceeding  from  a  ftrange  inat- 
tention to  the  real  hiftory  of  the  fubje^.      Common  recoveries  had 
been  faniftiiied  by  a  judicial  opinion  in  Talcarum's  cafe*  as  early  ais 
the  twelfth  of  Edward  the  fourth:  and  from  them  it  was  that  intaih 
received  their  death -wound ;  for,  by  this  fidion  of  common  reco- 
veries, into  the  origin  of  which  we  mean  to  fcrutinize  in  fome  other 
place^  every  tenant  in  tail  in  polTeffion  was  enabled  to  bar  intails* 
m  the  mod  perfcdl  and  abfolute  manner ;  whereas  fines,  even  now» 
being  only  a  partial  bar  of  the  iffue  of  the  perfons  who  levy  them, 
mud  in  general  be  an  inefficacious  mode.    In  refpe^  to  the  4.  H.  7. 
it  was  fcarce  more  than  a  repetition  of  the  i.  R.  3.  the  only  objed 
of  which  indifputably  was  to  repeal  the  flatute  made  the  34.  £.  3. 
in  favour  of  non  claims,  an  J  agninft  them  to  revive  the  ancient 
force  of  fines,  but  with  fome  abatement  of  the  rigor  in  point  of 
time  and  other  improvements,  as  we  have  already  hinted  ;  a  provi- 
iion  of  the  ucmoft  confequence  to  the  fecurity  of  titles.     Accord- 
ingly lord  Bacon,  whofe  difcernment  none  will  queilion,  in  his  life 
of  Henry  the  feventh,  commends  the  Aatute  of  the  4th  of  his  reign, 
merely  as  if  aimed  at  non  claims.     Bac.  Hen.  7.  in  Ken.  Comp. 
Hift.  2d  ed.  v.  1.  p.  596.     Nor  indeed  could  there  have  been  the 
leaft  pretence  to  extend  the  meaning  of  the  law  farther,  if  it  had 
not  been  for  fome  ambiguous  expreflions  in  the  latter  end  of  it. 
Like  the  i.  R.  3.  after  declaring  a  fine  with  proclamation  to  be  an 
nniverial  bar,  it  faves  to  all,  except  parties,  five  years  to  claim 
after  the  proclamation  of  it.     But  this  faving  did  not  fuit  the  cafe 
of  the  iiTae  in  tail,  or  of  thofe  in  remainder  or  reverfion ;  becaufe 
during  the  life  of  the  immediate  tenant  in  tail,  thefe  could  have  no 
right  to  the  pofTeffion,  and  it  was  poflible,  that  he  might  live  more 
than  five  years  from  the  proclamation  of  the  fine.     The  framers  of 
the  4.  H.  7.  forefaw  this ;  and  therefore  like  the  i.  R.  3,  it  Con- 
tains an 'additional  faving  of  five  years  for  all  perfons,  to  whom 
any  title  (hould  come  afier  the  proclamation  of  the  fine  by  force  of 
any  intail  fubfifting  hefort ;  words,  which  as  flrongly  apply  to  the 
liTue  of  the  tenant  m  tail  levying  a  fine,  as  to  thofe  in  remainder 
or  rcvcrfion.    Had  therefore  the  4.  H.  7.  flopped  here,  what  the 
learned  and  inflrudive  obferver  on  our  ancient  flatutes  writes  would 
be  flriflly  jnfl,  that,  inflead  of  deftroying  eflates  tail,  the  ftatJtc 
cxprefsly  faves  them.     Barringt.  on  Ant.  Stat.  2d  cd.  p.  337.     But 
a  fubfequent  part  of  the  flatute,  in  declaring  how  a  fine  fhall  ope. 
rate  on  fuch  as  have  five  y^ars  allowed,  if  they  do  not  claim  within 
that  time,  exprefTes,  that  they  fhall  be  concluded  in  like  furm  as 
partus  and  priws ;  and  another  claufe,  in  regulating  who  fhould 
be  at  liberty  to  aver  again  {I  a  fine  quod  fortes  nihil  habucruntt  faves 
this  plea  for  all  perfons,  with  an  exception  of  pri*vies  as  well  as 
parties.     From  thefe  two  claufes,  though  the  former  of  them  was 
copied  from  the   i.  R.  3.  grew  a  doubt,  whether  the  flatute  did 
not  enable  tenant  in  tail  to  bar  his  iflue  by  a  fine.     The  arguments 
for  it  were,  that  the  iflue  were  privies  both  in  blood  and  eilate  ; 
and  that  if  the  flatute  meant  to  bind  them,  when  the  tenant  in  tail 
had  n9t  any  eflate  in  the  land  at  the  time  of  the  fine,  it  was  highly 
improbable,  there  fhould  be  a  different  intention,  when  he  really 
had  one.    2.  Show.  1 14.     On  the  other  hand  it  might  be  faid,that, 
as  the  word  pr levies  in  the  flatute  de  modo  levandi  Jims  and  in  the 
I.  R.  3.  was  not  deemed  fufHcient  to  reach  heirs  in  tail,  and  to  con- 
trol (be  iUtace  di  d^nih  why  then  Qiould  the  fame  word  in  the 
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4.  H.  7»  include  them;  more  efpecially  when  it  was  coniidcred, T j 2 X •  2 
that  it  was  as  much  the  profefied  fcupe  of*  the  4.  H.  7.  as  it  was  of  *- 
the  1.  R.  3.  to  revive  the  operation  of  fines  againft  non  claims* 
and  that  both  contained  the  fame  exprefs  faving  for  perfons  claim- 
ing under  in  tail  s  ?  2.  Inll.  517.  Poliexf.  502.  By  fuch  contra- 
riety of  rcafoning,  the  judges  in  the  19.  H.  8.  became  divided  in 
opinion ;  three  holding,  that  the  4.  H.  7.  was  not  a  bar  to  the  iflue, 
and  four  that  it  was.  See  19.  H.  8.  6.  b.  Dy.  2.  b.  pi.  i.  Br* 
Abr.  Fines,  i.  J2i.  123.  Bro.  N.  C.  144.  Poliexf.  502.  To 
remove  the  doubt  the  legiilacure  pafied  the  32.  H.  8.  by  which 
the  heirs  in  tail  are  txprefsly  bound.  32.  H.  8.  c  26.  But  the 
laft  named  ftatute>  though  entitled  an  expodtion  of  the  4.  H.  7. 
and  though  made  to  operate  retro/pc^i*vclj,  contained  feveral  ex- 
ceptions, particularly  one  of  fines  of  lands,  of  which  ihere%'crfion  is 
in  the  crown.  Confequently  room  was  lUll  left  for  conteAing  the 
cfFeft  of  the  4.  H.  7.  independently  of  the  32.  H.  8.  and  in  the 
reign  of  Charles  the  fecond  a  cafe  arofe,  which  made  a  diicuffion  of 
the  point  almofl  unavoidable.  It  was  the  cafe  of  the  earl  of  Derby 
again  ft  one  claiming  under  a  fine  by  the  earl's  father,  who  was  tenant 
in  tail  with  revcriion  in  the  crown,  and  fo  within  an  exception  ia 
the  32.  H.  8.  Two  points  were  made,  of  which  the  firft  was» 
whether  this  fine,  thus  depending  wholly  on  the  4.  H.  7.  was  a  bar 
to  the  ifTue  in  tail ;  and  on  adjournment  of  the  cnfe  into  the  ex- 
chequer chamber,  eight  judges  agaiuil  three  held,  that  the  fine  of 
tenant  in  tail  was  a  bar  to  the  ifTue  before  the  32.  H.  8.  great  flrefs 
however  being  laid  by  thofe  of  t.iis  opinion  on  the  expoiition  of 
the  former  b)  the  latter.  See  Murrey  on  the  demife  of  the  earl  of 
Derby  againd  Eyton  and  Price,  Pafch.  31.  Cha.  2.  in  Scacc. 
T.  Raym.  260.  286.  319.  338.  Poliexf.  491.  Skinn.  95.  2* 
Show.  104.  T.  Jo.  237.  It  is  obfervable,  that  both  lord-keeper 
Noith  and  lord  chief- juflice  Saunders,  the  latcnefs  of  whofe  pro* 
motions  prevented  their  publickly  giving  their  opinions,  concurred 
with  the  majority  of  the  judges  in  the  condrudlion  of  the  4.  H.  7. 
and  further,  that  Pollexfen,  who  as  counfel  argued  moA  ably  for 
the  earl  of  Derby  the  ifl'ue  in  tail,  afterwards  declared  his  private 
fentiments  to  be  again  A  the  earl  on  that  Aatute.  But  it  fhould  be 
adverted  to,  that,  though  the  majority  of  the  judges  were  againA 
lord  Dorby  on  this  pomt,  they  gave  judgment  for  him  on  a  fe- 
condary  one,  which  was,  that  the  intail,  being  of  the  gift  of  the 
crown,  fell  within  the  protedion  of  the  34.  H.  8.  Therefore  their 
opinion  on  the  4.  H.  7.  finally  proved  to  be  wholly  extra-judicial. 
Lut  we  do  not  know  of  any  cafe,  m  which  the  controverfy 
has  been  again  agitated. — A  third  effeft  of  fines  is  pafHng  the 
eAates  and  intereAs  of  married  women  in  the  inheritance  or  free- 
hold of  lands  and  teoemenis.  Our  common  law  bountifully  inveAs 
the  hun)and  with  a  right  over  the  whole  of  the  wife's  perfonalty, 
and  entiiles  him  to  the  rents  and  profits  of  her  real  eAate  during 
the  coverture.  It  further  gives  him  an  eAate  for  his  own  life  in 
her  inheritance,  if  the  hufband  is  adually  in  pofTeAion,  and  there 
is  born  any  ifTue  of  the  marriage  capable  of  mheriting.  Bat  the 
fame  law,  which  confers  fo  much  on  the  hufband,  will  not  allow  her, 
wliilA  a  feme- covert,  to  enlarge  the  provifion  for  him  out  bf  her 
property,  or  to  Arip  herfelf  of  any  claims  which  the  law  gives  her 
on  his.  On  the  contrary,  jealous  of  his  great  authority  over  her, 
and  fearful  of  his  ufing  compulAon,  it  creates  a  difability  in  her 
to  give  her  confent  to  any  thing,  which  may  aAed  her  right  or 
claims  after  the  coverture,  and  makes  aji  adls  of  fuch  a  tendency 
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ab(btute  nnllities.    By  the  rigour  of  the  ancient  law,  we  take  this 
rule  to  have  been  fo  uni venal] y  applicable,  that  a  married  womaa 
could  in  HO  cafe  bind  herfelf  or  her  heirs  by  any  direff  mode  of 
alienation.     But  accident  gave  birth  to  two  imiire^  modes,  namely, 
by  fines  and  common  recoveries.    Though  it  might  be  proper  to 
incapacitate  the  wife  from  being  influenced  by  the  hafband  to  pre- 
judice herfelf  by  any  conveyances  or  agreements  during  tlw  co- 
verture, yet  juliice  to  others  required,  that  fuch  as  might  have 
any  claim  on  the  wife's  freehold  or  inheritance,  fhould  not  be 
forced  to  poflpone  their  fuits  till  the  marriage  was  determined ; 
for  if  they  (hould,  then,  to  ufe  the  words  of  6ra£lon,  in  explaining 
why  the  hufband's  infancy  would  not  warrant  the  parol  to  demur 
in  a  fuit  for  the  wife's  land,  mulier  implacitata  de  jure  fuoji  propter 
Kiinortm  atatem  *viri  poffet  differre  judicium^  ita  pojpt  qumihet  muUer 
infraudem  nuhere.     Braft.  lib.  5.  tra£l.  ^.  c.  zi.  fo.  423.  a.     Pro- 
bably it  was  on  this  principle,  the  common  law  allowed  a  judgment 
agdnft  hufband  and  wife  in  a  fuit  for  her  land  to  be  as  conclufive, 
as  if  given  againd  a  feme  fole ;  which  was  carried  fo  far,  chat,  till 
the  (latute  ot  Weftminfter  the  fecond,  even  judgment  againft  them, 
on  default  in  a  pojfejfory  adtion  for  the  wife's  freehold,  drove  the 
wife  after  the  hufband*s  death  to  a  writ  of  right  to  recover  her 
land.     2.  Inft.  342.     From  enabling  the  hufband  and  wife  to  de- 
fend her  title,  and  making  the  judgment  on  fuch  defence  to  be 
concluiive,  permitting  them  to  compound  the  fuit  by  a  final  agree- 
ment of  record,  in  the  fame  manner  as  other  fuitors,  was  no  great 
or  difficult  tranfition ;  more  efpecially  when  it  is  confidered,  that  in 
the  cafe  of  femes  covert  fines  are  never  allowed  to  pafs,  without 
the  court's  fecret  examination  of  them  apart  from  their  hufband s, 
to  know,  whether  their  confent  is  the  refult  of  a  free  choice,  or  of 
the  husband's  compulfive  influence.      Such,  we  conceive,  is  the 
true  fource,  whence  may  be  derived  the  prefent  force  of  fines  and 
common  recoveries  as  againft  the  wife,  who  joins  in  them ;  for, 
whatever  in  point  of  bar  and  conclufion  was  their  efifed,  when  in 
foits  really  adnterfe^  of  courfe  attended  them,  when  they  wert  feign  - 
ed^  and  in  that  form  gradually  rofe  into  modes  ef  alienation,  or  as 
the  more  ofual  phrafe  is,  common  ajptrances.     The  conjedlure  we 
have  thus  hazarded  to  illudrate,  how  it  happens,  that  a  married 
woman  may  alienate  her  real  rights  by  fine,  though  not  by  any  in- 
Urument  or  a£l  flri^Iy  and  nominally  a  conveyance,  leads  to  prov- 
ing,  that  the  common  notion  of  a  fine's  binding  femes-covert 
merely  by  reafon  of  the  fecret  excunination  of  them  by  the  judges 
is  incorrect.     If  the  fecret  examination  of  ttje/f  was  fo  operative, 
the  law  would  provide  the  means  of  efFeftually  adding  that  form  to 
ordinary  conveyances,  and  fo  make  them  conciufive  to  femes- co- 
vert equally  with  a  fine.     But  it  is  clearly  otherwife ;  and,  exccpc 
in  the  cafe  of  conveyances  by  cufom,  there  muft  be  a  fuit  depend* 
ing  for  the  freehold  or  inheritance,  or  the  examination  being  extra^ 
jndiciai  is  ineffedlual.     In  the  Second  Inftit«te  lord  Coke  repre- 
fents  this  to  be  the  general  law,  and,  amongd  many  other  authorities 
cited  to  prove  it,  refers  to  a  cafe  of  Hen,  7.  reported  by  Kielwey, 
in  which,  whether  the  examination  of  a  feme- covert,  on  the  in- 
rollment  of  a  bargain  and  fale  to  the  king,  fufficed  to  bind  her,  was 
largely  debated.     2«  Infl.  673.     Kielw.  4.  a.  to  2c.  a.     The  ju(i 
icxplanation  therefore  of  the  fubjeA  is,  that  the  pendency  of  a  real 
aiion  for  ihcfreeMd  of  the  land,  in  confequence  of  previoufly  tak- 
ing out  zA  orij^inal  writ,  without  which  preliminary  even  at  this 

day 
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d&y  a  £ne  is  a  nnllitj,  fhouid  be  deemed  th»  primary  canle  of  die  f  r  ^  r 
fine's  fainding  a  feme-covert ;  and  tha:  xht/ecret  exaaunaiioM  of  her,  L 
00  taking  the  acknowledgment  of  the  fine,  is  only  ^Jecandary  canfe 
of  this  operation.     Sach  are  the  thru  chief  effefl^,  by  reafon  of 
which,  fines,  no  longer  ufed,  according  to  their  original,  as  record- 
ed agteemencs  for  condufion  oi  aciual  f^dts^  have  .been  changed 
into,  and  are  fUU  retained  as  feigntd  proceedings  ;  and  being  thas 

.  accommodated  to  anfwcr  purpofes,  to  which  ordinary  conveyances 
cannot  be  applied,  it  is  no  wonder,  that  they  (hi  uli  pot  only  be 
confidered  as  a  fpecies  of  conveyance,  but  aJfo  be  deemed  a  princi- 
pal guard  to  the  titles  to  real  property,  and  as  fuch  be  ranked 
among  ft  the  moil  valuable  of  the  common  ailu  ranees  of  the  realm* 
In  this  digreflion  on  the  properties  of  a  fine,  we  have  porpofei/ 

.  omitted  to  confider  its  operation,  either  as  an  efiofpel,  except  fo  far 
as  it  may  be  (aid  co  be  one  to  the  ifTue  in  tail  by  force  of  the 
4.  H.  7.  and  3.2.  H.  S.  pr  as  a  difcontinuance^  or  ladly  in  reijpeft  of 
the  conufor's  nnarrtvity^  which  is  always  inferted  in  it*    The  virtues 

,  of  a  fine,  in  the  three  points. of  view  we  have  examined  it,  namely> 
to  extinguilh  dormant  titles,  to  bar  the  iflhe  in  uil,  and  to  pafs  the 
interefts  of  femes -covert ;  thefe  conftitute  the  more  ptculiar  qaaU- 
ties,  on  account  of  which  it  is  moil  ufually,  if  not  always,  reforted 
to.  As  to  the  three  other  efiedls,  ic  may  be .  enough  tp  obferve 
,  .here,  that  they  are  e<jaally  incident  to  feoffments,  or  any  other 
deeds  having  warranties  annexed.  The  diilind  coofideraiion  of 
them  is  referved  for  another  occafion. 

[Note  172.]         (2)  If  binding  the  parties,  or  even /r/<v/V/,  exclufive  of  heirs  in 

tail,  was  the  only  efl-e^  of  a  fine,  it  would  fcarce  be  preferable  to 
lefs  folemn  agreements ;  for,  without  doubt,  they  arc  fo  far  bind- 
ing. The  moll  diflin^uifhable  properties  of  a  fine  are  barring 
fir  angers  unleis  they  claun  within  five  years,  barring  the  ijfui  in  tail 
immediately,  and  binding  femei  covert,  as  we  have  explained  in  the 
.  foregoing  note. 

[Note  173.  J        (2)  But  by  the  17.  E.  2.  de  praregatikja  regit,  the  king's  grant  fiait 

of  a  manor  will  not  pais  an  advowfon  appendant  without  exprefs  ^ 

'  mention  of  it.     Yet  there  are  fome  cafes,  )vhich  have  been  deemed 

.  not  within  the  reafon  of  the  fiatute  ;  fuch  as  the  crown's  reftitatim 

of  lands  to  wards  at  their  full  age  and  to  the  heirs  of  ideots,  or  of 

temporaltics  to  new  biihops.    Staqndf.  Praerog.  ^y  a.    Doder. 

Advowf.  36.    Bven  words  of  reference  hav^  been  .held'  fufHcient ; 

as  wherp  the  king  granted  a  inanor  with  all  its  appurtenances,  as 

•  fttlly  as  the  fame  came  to  and  were  poiTeiTed  by  the  crown,  and  an 

..advowfon  was  appendant  to  the  manor.     Adjudged  in  Whiiller's 

caijTe,  lOf  Co*  ^3«  a.— It  is  agreed  in  our  old,  books,  that  before  the 

.  fiatute  de  prar9gati*va  regis,  the  kingfs  grant  of  a  manor  would  pais 

.  an  advowlbn  appendant,  without  naming  it,.or  fo  much  as  ufing  the 

word  appurtenances,     Scaundf.  Praerog.  42.  a.     10.  Co.  64.  a.    But 

.  in  the  hi/lory  of  We(lmorland,  lately  publiihed  by  Mr.  Nicholibn 

and  Dr.  Born,  the  record  of  a  cafe  of  darrein  prefentment  of  the 

.   ij.  £.  I.  is  cited,  in  which  the  court  adjudged,  that  a  grant  of 

the  manor  of  Burgh,  with  its  appurtenances,  being  from  the  crown* 

would  not  pafs  the  advowfon  of  the  chapel  though  appendant  to 

the  manor;  and  thence  the  ^7.  £.  2.  is  concluded  to  oe  only  de» 

daratory  of  the  common  law.     See  vol.  i.  p.  564,  565.    The  cafe 

.   aj>peale4  to  feems.full  in  point.    But  then  ihere  is  a  iirong  current 

of 
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I  of  aathoritles  tke  other  way  ;  for  the  cafe  of  43.  £.  3.  33.  is  to  the 

contrary,  and  fo  are  the  inftances  of  things  appendant  not  within 
the  Ratute.     Staondf.  Prserog.  4Z.a.     10.  Co.  64.  a, 

'  (6)  MJttn^Mm  is  rai(faer  a  term  of  the  logicians..   The  aca^num    [Note  174.] 

of  the  civil  law  anfwers  beft  to  our  terras  of  regardantt  appendant f 
uppurt€uanu  and  incident.  Hpw  thefe  diifer  from  that,  which  is 
fart  or /tfrrc/of  a  thing,  is  explained  in  judge  Doderidge'^  Troacife 
on  Advowfons.    See  p*  38.  , 

(7)  This  pofition  is  not  univerfally  true.  It  fomotimes  fails  as  [Note  I75'] 
to  things  appurtenant.  Rttum  pfimrits  or  a  leet  may  be  appurte- 
nant to  an  hundrtd\  (o  may  'u.aif  ^n^firay  to  a  /rj/  ;  and  yet  in 
•thefe  inihinces  both  fabje^s  are  incorpcre^iL  Ante  121.  a.  8.  H.  7. 
*  I,  2,  3.  Rafi.  Entr.  128.  The  true  teft  feems  to  be  the  propriety 
of  relation  between  the  principal  and  the  adjun^;  which  may  be 
found  out*  by  cbnfidering.  whether  they  fo  agree  in  natore  and 
tjuality,  as  to  be  capable  of  union  without  any  incongruity.  See  i» 
Ventr.  386. 

122.  a.1  (0  Ace.  Dy.  70.  h.  and  two  adjudged  cafes  in  marg.  of  ed.  [Note  176.] 
1688.  Ace.  alfo  by  Dyer  in  2.  Leon.  222.  The  ikme  point  was 
agitated  in  Long  and  Htming,  3 1 .  £liz.  of  which  cafe  the  reports 
'difi«r  fo  much,  that  it  is  ditficult  to  fay,  what  was  decided  by  the 
court.  But  it  rather  feems  to  have  ended  with  an  opinion  coofonant 
to  lord  Coke's.  Sav.  103*  Cro*.  £!iz.  20^  i.  Leon.  207.  4.  Leon. 
216.     Boder.  Advowf.  42. 

(2)  This  may  at  firft  feem  to  clalli  with  the  do^rine  before,  that  [Note  177.  ] 
appendants  an  ever  by  prefer ipti on.  Ante  121.  b.  n.  4.  But  they 
maybe  reconciled;  for,  as  appcndancy  cannot  be  without  pre- 
^ription,  the  former  always  //v/Z/Vx  the  latter;  and  therefore  if  one 
Jieads  common  appendant,  it  is  unneceiTary  to  add  the  uf^al  form 
of  prefcribing. 

(4)  Bat  not  if  there  is  a  grant  to  (hew ;  common  appurtenant  [Note  178.  ] 
being  claimable  by  grank,  as  well  as  by  prefcription*     Adj.  Cra 
Cha.  482. 

^(5)  It  has  been  denied,  that  common  in  grofs  can  beySw/  nom-  [Note  179.] 
hre*^     I.  Saund.  346.     But  ice  Fulb.  Prepar.  70.  a.  and  the  books 
there  cited* 

(6)  For  the  cafes  uhoMi  fola  <tfeflur a  fee  ante  4,  b,  n.  i.  As  [Note  180.] 
to  Jeparalis  pafturat  whether  a  prefcription  for  it  can  be  made 
againil  the  owner  of  the  fcdh  has  been  the  fubje^  of  argument  in 
three  di^erent  cafes  iince  lord  Coke's  time.  In  the  firft  the  court 
of  common  pleas  was  equally  divided.  North  and  Cox,  Mich.  20. 
Cha.  2.  Vaugh.  251.  i.  Lev.  253.  In  the  fecond  the  court  of 
king's  bench  inclined  to  think  fuch  a  prefcription  good ;  but  the 
demurrer,  on  which  the  point  arofe,  being  over-ruled  by  confent,  in 
Order  to  try  the  fa^,  and  a  verdidl  being  found  againd  it,  a  deciiion 
of  the  queilion  of  law  became  unnece^ry.  Potter  and  North, 
Eafter  21.  Cha.  2.  i.  Ventr.  383.  i.  Saund.  347.  1.  Lev.  268. 
But  in  the  third  cafe,  which  was  on  a  motion  to  arreft.  judgment, 
she  whole  court  of  king*i  bench  adjudged  for  the  prefcnption. 
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Hopkiiis  and  Robinfon*  Eaft.  23.  Cha.  2.  Pollejif'.  13.  t.  Mod, 
74.  a.  2.  Saund.  324.  2.  Liv.  2.  Since  this  laft  cafe  lord  Coke** 
dodtrine  Teems  to  have  been  generally  acquiefccd  in. 

(Note  k8i.  ]       (7)  According  to.  this  pafTage,  ownerfhip  of  the  foil  is  not  neceT* 

iarily  included  in  a  frveral  f^jberj^  and  commem  tf  f fiery  ^Xkdfne 
fijhify  are  the  fame  thing.     But  one,  whofe  works  will  be  admired* 
as  long  as  a  good  tafle  for  literary  compoiitions*  or  gradtude  for 
the  pleafure  and  inftrudtion  derived  from  them,  (hall  have  any  in- 
fluence, gives  a  very  oppofite  explanation;  for,  according  to  him, 
ownerfhip  of  foil  is  tjfential  to  a  fiveral  fifoery ;  and  Vifreeffifeiy 
differs  both  from  fiveral  fijhery  and  common  of  Jijhery  i  from  the 
former,  by  being  confined  to  a  public  river,  and  not  nectffarify  com* 
prehendine  the  foil ;  from  the  latter,  by  being  exclufive,  2.  BlackfL 
Com.  8.  ed.  30.     But  we  doubt,  whether  this  diltindion  may  not 
be  in  a  great  degree  queftionable.— i.  In  refped  to  z.  fe<veral fifljcryf 
where  is  the  inconiillency  in  granting  theyi^  right  of  fi(hlng,  with 
a  refcrvation  of  the  foil  and  its  other  profits  ?    Bradon  exprefsly 
cakes  notice  of  fuch  a  grant ;  for  his  words  are,  that  one  mzyfir* 
HJitutem  impontre  fundo  fuo,  quod  quis  poffit  pifcari  cum  eo,  ei  ita  in  com» 
mttni,  'vel  quod  alius  per  fi  ex  toto,     Bradl.  fo.  208.  b.     There  are 
alfo  numerous  other  authorities  for  it ;  the  old  books  of  entries 
agreeing,  that  one  may  prefcribe  for  a  jkveral  fijhery  againft  the 
owner  of  the  foil :  to  which  (hould  be  added,  the  three  cafes  of 
Elizabeth  cited  by  lord  Coke.     See  Lib.  Intrat.  162.  b.  163.  a* 
Raft.  Entr.  597.  b.  and  the  books  cited  under  the  letter  d  in  foL 
4.  b,  and  under  m  here*,  and  the  cafes  referred  to  under  the  *  oq 
the  other  fide.     Nor  do  we  under ftand,  why  z,fe*veral  pi/cary  (hould 
not  exift  without  the  foil,  as  well  as  a  fevered  paftun,  as  to  which 
latter  we  have  already  fhewn  the  dodrine  to  be  fettled.     Supra 
note  6.     The  chief  reafons  which  occur  againft  lord  Coke,  feem  to 
be  thefe.— Several  writs,  never  applicable  except  to  the  foil,  lie  fir 
a  pifcary ;  fuch  as  a  precipe  quod  reddat,  monftraverunt  de  ratioua 
hilihus  devifs,  and  trefpafs^  which  latter  writ  is  particularly  infifted 
npon  by  lord  chief  juftice  Holt.     Dav.  55.  b.     Hugh.  Comm. 
Orig.  Wr.  u.  W.  Jo.  i)40.     1.  Ventr.  122.    2.  Salk.  637.    Skinn. 
6jj,     Suum  liberum  Hnementum  is  a  good  plea  to  trefpafs  for  fiOiin^ 
in  z  federal  pifcary,     17.  E.  4.  6.     18.  E.  4.  4.     10.  H.  7.  24. 
26.  28.     The  foil  will  pafs,  as  it  is  faid,  by  the  grant  of  a  pifcary. 
Plowd.  154.— But  all  thefe  objedlions  may  be  repelled.— -The  writs 
relied  on  will  not  always  lie  for  a  pifcary.     Thus  if  a  precipe  quod 
reddat  is  brought  of  a  pifcary  in  the  water  of  another  perfon,  the 
writ  is  bad,  and  a  quod  permit  tat  is  the  proper  remedy.     Fitz.  Abr. 
Briefe  861.     F*  N.  B.  23.  i.  and  note  b.  of  the  4to  ed«    Befides, 
in  the  cafes  of  anions  for  trefpafs  in  a  fennral  pifcary^  or  at  leaft  ia 
fbme  of  them,  the  -writ  feems  in  efFe£t  to  flate  ^.  ftviral  pifcary  in 
the  plaintijf^s  own  foil,  which  therefore  proves  nothing  as  to  the 
fenfe  of  fiveral  pifcary  without  further  explanation.      Reg.  Br. 
Orig.  9^.  b.      Carth.   285.      Skinn.  677.     The  plea  liberum  to* 
nementum  majr  be  replied  to  by  prefcribing  for  a  fiveral  pifcary. 
See  the  books  before  cited  as  to  fuch  a  prefcription.     Though  the 
grant  of  a  pifcary  generally  may,  perhaps,  pafs  the  foil,  yet  it  will 
not,  if  there  are  any  words  to  denote  a  different  intention ;  as 
where  one  feifed  of  a  river  grants  Tifeveral fijhery  in  it,  which  is  the 
cafe  put  by  lord  Coke  in  another  place ;  and  much  lefs  will  the 
ibil  pafs,  when  there  is  ao  expreft  refervation  of  it*    Ante  4.  b.  and 
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n.  2.  there.-^Hence,  as  it  ihoald  Teem,  the.  arguments  are  (hort  of 
the  purpofc ;  for  at  the  utrooft  they  only  prove,  that  2^  ftveral pifcary 
is  pre/umed  to  comprehend  the  foU^  till  the  contrary  appears,  which 
IS  perfedly  confiflent  with  lord  Coke'^s  pofiiion,  that  they  may  be 
in  different  peifons,  and  indeed  appears  to  us  the  true  dodrine  on 
the  fubjed. — 2.  Both  parts  of  the  defcription  of  vifrte  fifhery  feem 
difpatable.-— Though,  for  the  fake  of  dillindion,  it  might  be  more 
convenient  to  appropriate /rr^  ^^^^ry  to  the  franchife  of  fiftiing  in 
public  rivers  by  derivation  from  the  crown ;  and  though  in  other 
countries  it  may  be  fo  couftdered;  yet,  from  the  language  of  our 
books,  it  feems,  as  if  our  law  practice  had  extended  this  kind  of 
fiQiery  to  all  (Ireams  whether /r/<z/tf/f  or  public,  neither  the  Rcgifter 
nor  other  books  profeiiing  any  difcrimination.     Ro.  95.  b.     Fitzh. 
N.  B.  88.  g.     Fitzh.  Abr.  AIT.  422.     4.  £  4.  28.     17.  £.  4.  6.  b; 
7.  a.     7.  H.  7.  13.  b.     Cro.  Cha.  554.     1.  V^ntr.  122.     3.  Mod. 
97.     Carth.  285.     Skinn.  677.     Again,  it  is  true,  that  in  one  cafe 
the  court  \k€i^  free  Jifhery  to  import  an  exclufive  right  equally  with 
fevered pifcaryy  chiefly  relying  on  the  writs  in  the  Keg.  95.  b.  and 
the  43.  £.  3.  24.     But  then  this  was  only  the  opinion  of  two  judges 
againll  one,  who  ftrenuoufly  infilled,  that  the  word  libera  ex  i-i 
termini,  implied  common,  and  that  many  judgments  and  precedents 
were  founded  on  lord  Coke's  fo   conllruiag  it.      2.  Salk.  637. 
Carth.  285.     That  the  diffenting  judge  was  not  wholly  unwarrant- 
ed in  the  latter  part  of  bis  aifertion,  appears  from  two  detcrmina-* 
lions  a  little  before  the  cafe  in  qucilion.     See  Upton  and  D,rwkint 
3.  Mod.  97.  and  Peaiie  and  Tucker  cited  in  Carth.  286.  in  marg^ 
We  may  add  to  this  the  three  cafes  cited  by  lord  Coke  as  of  his 
own  time;  and  that  there  are  pailages  in  other  books  which  favour 
his  diilindloa.     Sec  Cro,  Cha.  554.     1 7.  E.  4.  6.  b.  7.  a.     7.  H.  7; 
jj,  b — Thcfe  remarks  oti  fcvcral  2Xi(\  free  fi-hery  may  fcrve  the 
fludent  as  a  notice  of  the  doubts  on  the  fubjedt,  and  alfo  alliit  ia 
any  future  difculTion  for  removing  them  ;  which,  in  truth,  is  thd 
whole  (cope  of  the  annotation* 

(2)  This  replication  was  given  by  the  37.  E.  3.  c.  16.  before   [Note  182.] 
which  flatute  the  plea  of  being  a  villein  to  a  Uranger  to  the  writ 

could  not  be  denied. 

23*  ^'J       (2)   Siens,  or,  according  to  the  modern  fpclling,  r/b/f,  fignifies    [Note  183.] 
xhtjkoot  of  a  tree,  and  is  ilcrived  from  the  French  wordy^/c*,  wl^ich 
i>  the  fame  d^funklus  in  Latin. 

(3)  According  to  Fitzherbert,  the   marriage   enfranchifcs  the    [Note  184. J 
woman /br  ^i/rr;  and  he  cites  as  an  authority  Brition,  who  con- 

iiders  it  as  a  negligence  in  the  lord  not  to  have  prevented  the  mar- 
riage. F.  N.  B.  78.  G.  Brit.  79.  b.  But  Brafton,  in  the  palTage 
cited  by  lord  Coke  two  or  thr^c  lines  further,  confines  the  enfran- 
chifement  to  the  coverture,  and  there  arc  fevcral  authorities  which 
,coocnr  with  him.  Bro.  Villenage  23.  Pakh.  33.  E.  3.  Siatham 
lit.  Fillinage,  Fiiz.  Abr.  Villenage  2 1.  30.  46.  Lord  Coke  was 
aware  of  this  contrariety  in  the  books;  for  in  a  fuliequent  part  he 
takes  notice  of  it,  but  calls  the  opinion,  that  the  enlranchiitrment 
ccafcs  with  the  coverture,  the  better  one.  l*olh  136,  b.  137.  b. 
However,  he  inclines  to  except  the  cafe  of  «he  nief  *s  marrying 
with  her  own  lord.  But  even  this  is  denied  by  Perkins.  Perk. 
fcCt.  314.    It  is  a  ilrosg  argument  againll  this  latter  writer,  thaft 
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in  cxlirt-  ctfts  of  evKjhru&i'Ot  maViumiiibn^^,  though  th  (bme  di'*r 
j;roQtKl  of  inference  was  not  fo  ttrong  »  the  lordS  tnantage  with 
hrt  nicf,  the  cnfritncMfctncnt  was  ptrfihud.  It  is  a  ftiff  more 
fercifete  rtaCbn,  that  reviving  the  Aavitry  of  the  lord's  death,  if  he 
left  an  *eir  by  his  nief,  umnld  have  wcefferHy  fndnce^  the  -un^ 
ttaturii  'confci^ueilte  of  making  the  mother  the  Hare  of  her  x>wn 
ifiiie* 

[Note  18^5.  ]        (4)  Jt  ^«  onncce&rjr  to  rcibrt  to  this  reafon  to  preve  the  iffae 

of  fach  a  maritao;e  free ;  the  ^uJe  of  our  hw  bemg,  that  the  chpd 
fkatt  follow  the  lather's  condition;  confeqtiemly^  whether  the  nief 
Was  fret  or  btnd  during  the  coverture,  made  no  difference  to  her 
iilUe. 

fNotc  186.]   '    (5)  In  the  chapter  of  dower  lt>rd  Coke  reprdfents  a  nief  n»r- 

rying  a  ft-ee-man  to  be  dOwaUe.  Ante  ;{l.  a.  But  this  parage 
from  Braddn  is  direft  ro  the  contrary.  Perkins  dUHnguimes,  al- 
lowing dower  to  the  nief  rro!)&  a  ftrangir^  but  not  from  her  iord. 
Perk.  fe£l.  314. 

[Note  187.]       (6)  Iferelord  Coke  omits  explanin^  what  eflfea  the  marntge 

of  a  villoift  with  a  free-woman  has  on  hi^  tonditiom  ^  As  Brttton 
writes,  if  die  villein  marries  his  own  Awi^,  it  enfranchises  iiitn  for 
ever.  Brit.  78.  b.  If  the  marriage  b  with  any  other  woman,  it  i» 
clear  from  Litdeton's  declaring  the  iilbe  villains,  that  the  father 
remained  a  flave  as  before. 

[Note  1 88.1         (7)  '^**  difference  between  our  and  the  civil  hw  is  the  fiib- 

jeft  of  the  chapter  in  Fortcfc.  de  Laud.  Leg,  Angi.  chcd  in  the 
margin.  See  Jilfo  mr.  Selden's  and  mr.  Gregor's  notes  in'fht  8vo 
cd.  of  1775. 

[Note  189-]        (8)  This  point  was  fo  held  in  Worfelcy's  cafe  of  23.  EHse.  in 

Dyer,  which  lord  Goke  refers  to  in  the  margin.  According  to 
Dyer  judge  P^am  was  of  a  contrary  dpihidn.  But  And^ripn,  ^o 
reports  the  fame  cafe,  informs  tis,  that  the  judges  were  agreed: 
I.  And.  75.  In  the  queen  againft  an  illegitimate  fon  of  ilr  Johta 
Perrot,  and  in  Frampton  again  11  Gerrard,  two  fubfequent  caies  of 
the  fame  reign,  the  judges  recognized  the  doifhine.  2.  Rrol.  Abr. 
785.  791.  and  Mo.  735.  However,  it  fhould  be  obferved,  that 
though  a  baflard  is  not  9,  fon  for  whom  the  confideration  of  blood 
will  raife  an  ufe,  yet.  On  an  eilate  otherwife  effedually  pxfied«  an 
ufe  may  be  as  Well  declured  to  a  baftard  being  in  effi  and  falficfendy 
defcribed  as  to  another  perfon ;  and  fo  RoUe  in  'his  Abridgement 
flates  the  taw  to  be,  but  at  the  fame  time  cites  the  cafb  of  Framp- 
ton and  Gerrard  as  determined  to  the  contrary.  i.'Ro.  Abr.  791. 
Gilb.  on  Ufes  207.  The  reafon  why  the  ufe  to  the  badard  is  bad 
in  the  firft  inftance,  and  good  in  the  fecond,  depends  on  the  com- 
mon, but  perhaps  obfcure,  diftin^tion,  between  ufi^s  raifed  by  tranf- 
mutation  of  the  poffeflion,  as  on  a  feoffhient,  graht,  fine,  or  coifkmon 
recovery,'  and  thofe  raifed  without,  as  a  covenant  to  Hand  feifed,  or 
bargain  and  fale;  or,  to  exprefs  it  in  more  intrlligible  terms,  be- 
tween declaring  ufes  on  a  pofTefiion  or  eftate  a6luaily  transferred 
to  a  third  pirfoHj  and  declaring  them  on  a  polTeilion  or  eltate  re- 
taimeJ  in  the  party  bimfelf.  In  the  former  cafe  the  eftate  is  palFed 
completely  from  the  grantor  or  donor>  withoat  (he  add  of  a  court  of 

equity ; 
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equity ;  and  therefore  it  is  immaterial,  whether  the  nfe  declared  oh 
the  eilate  i»gratnitoas  or  not,  it  being  fufHcient  that  the  grantee  or 
donee  receives  it  coupled  with  a  truft  or  ufe.  But  in  the  latter  cafe 
the  tnmfadion  refts  in  covenant  or  agreement  between  the  cove- 
vantor  or  bargainor  and  the  cefiui  que  ufe ;  and  if  the  covenant  or 
agreement  was  not  founded  on  the  conilderation  of  blood  or  a  <t;tf- 
litabli  confideratton,  fuch  as  marriage  6x  monty,  our  courts  of 
equity,  which,  till  the  27.  of  H.  8.  had  the  fole  cbgnizance  of  ufesj 
would  not  interpofe  to  compel  the  performance.  In  fewer  wordsi 
chancery  would  enforce  ufes  annexed  to  a  ferfeQ  gift,  however  gra- 
tottotts  ihey  might  be,  but  not  ihofe  refting  otily  on  a  naked  to,:^ 
tfaS,  without  even  fo  much  as  the  confiderdtion  of  hlobd  to  main-  ^ 
tain  them.  The  authorities  in  proof  of  this  diftindtion  are  abun- 
dant ;  nor  do  we  know  of  any  feeming  to  impeach  it,  except  the 
fingle  cafc  of  Frampttm  and  Gerrard  already  cited  from  RoUe, 
which,  if  it  did  turn  on  fuch  a  point,  is  fufHciently  controuled  by 
other  cafes  to  make  the  doArine  indifputable.  Mo.  102.  Ow.  4c. 
I.  Leon.  197.  I.  Co.  176.  b.  W.  Jo.  346.  Cart.  143,  li. 
Mod.  161.  Gilb.  on  Ufes  113.  207.  ^dd  to  this  the  disfavour  of 
dur  law  to  baftardy,  in  not  recognizing  any  but  legiiiMMe  blood  to 
be  a  good  confideration,  and  the  whole  fecret  of  the  rule  as  to  afes 
tobaftards  wUt  be  difclofed.  On  a  covenant  to  fland  feifed,  an  uf« 
will  D<)t  rife  to  a  baflard;  becaufe.  the  ofe  depending  on  ccntra^^ 
fome  conilderation  is  requifite,  and  la^/hi  tkod  and  marriage  are 
the  two  confiderations  ^^fir//ffr  to  fuch  a  covenant,  which  neceitarily 
excludes  hajhrrdf.  But  on  bargains  and  fales  of  land,  in  which  the 
eflential  conilderation  to  raifing  an  ufe  is  thoitfy  or  a  price,  or  oh  any 
conveyances,  on  which  the  eftate  being  paffed  out  ofnhe  grantor, 
snd  therefore  not  depending  on  his  contra^,  ufes  may  be  declared 
without  any  confideration,  baftards  (land  prjcifcly  on  the  fame  foct- 
ihg  with  other  peffons,  and  are  equally  capable  of  having  ufes 
limited  tuthem.  To  give  the  fum  of  this  elucidation  in  one  fe»n- 
tencc,  where  the  iife  will  not  rife  without  the  confidcraiion  of  IIgcJ, 
if  derived  through  any  but  the  pure  channel  of  marriage,  hcx^cver 
dear  the  blood  may  be,  it  will  not  avail. 

(1)  Lord  Hale,  in  a  note  on  a  pafiage  about  lcc;iMmacy  in  fo).  8.  [Note  Ico.l 
a.  gives  a  fuller  extra^  of  this  cafe  froih  the  record,  than  is  here 
exprefled.  Hii  words  are  thefe:  Trin.  18.  E.  i.  Coram  rege,  rot. 
13.  Bedford,  et  M.  22,  23.  E.  |.  rot.  2.  /*  ajpfe  by  Jchn  RrJwell 
againft  Henry  fin  ofBeatrict,  tvi^  nvas  tJiife  of  Rvbcrt  Radvtjel!,  quia 
Compertum  eif ,  quod  dlAus  Henricus  fuh  nacu^  per  1 1  dies  poll  40 
ieptimanas,  quod  tempus  eft  ufitatam  mulieribus  pnritndi,  ex  quo 
priediflus  Robertut  non  habuit  acceffum  ad  praedtdlam  Bcatricem 
per  unutji  menfem  ante  mortem  fuam,  prsfumitnr  diAdni  Henricum 
effe  baOardiim,  \Aeo  jttdgment  for  the  plttindjf,  HnK  M  SS.*— If  this 
$atc  of  the  cafe  is  corre^>,  lord  Coke's  is  erroneous  in  feveral  par- 
fkulars  of  confequence.  i.  He  is  (hort  in  not  cxprciTtng,  thit  thtf 
record  mention? /Ir/f  iveeks,  and  fo  leaving  it  to  be  deemed  an  /'«- 
Jinnee  of  his  own,  as  which  it  hath  been  accordingly  treated*  i^ 
He  exceeds  the  record,  by  reprcfcnting  it  to  ftilc  tifift  timi  ihe  latefl 
for  fl  womanV  gcitg  with  child,  when  the  record  only  calli  it  the 
t^^W period.  3.  He  wholly  omits  the  hulband's  haviftg  had  no  ac-* 
ctji  t9  the  nuijefcr  ene  mvntb  before  his  dtath  ;  a  fa6l  very  material j 
it  being  very  eafjr  to  allow  el&vm  days  after  the  ufial  time,  but  re- 
^rii)^  a  firoD{  cafe  to  warrant  extending  fuch  hberality  to  nci'rlyr 
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fix  nvifis.  4.  The  word  pra/umitur,  which  lord  Coke  pafles  over,r  j  2  '5.  b 
is  of  importance ;  for  it  indicates,  that,  notwithftanding  the  great  •"  "^ 
excefs  of  time,  it  was  conceived  to  create  only  a  prefumptUn  fcr  the 
balbrdy*  and  confequentlyy  if  very  coeent  circumiUnccs  to  account 
for  the  protradion  of  the  birth,  and  m  favour  of  the  wife's  chaf. 
tity*  had  occurred,  the  judgment  might  have  been  for  the  legiti- 
macy. So  far  we  had  advanced,  when  on  looking  into  RoHe's 
Abridgement,  we  found  the  fame  ancient  cafe  of  Radwell  more  at 
large,  than  either  in  lord  Coke  or  lord  Hale.  But  RoUe  agrees 
with  the  former,  as  well  in  rcfped  to  the  record^s  not  mentioning 
the /tfr/jr  -Tv^rii,  as  to  its  dating  the  birth  to  be  eleven  days  after 
the  lateji  time  in  lauu  for  a  *womaH^s  going  *wiib  child \  and  as  from 
^  Rclle's  particularity  he  feems  to  have  moil  minutely  attended  to 
the  record,  his  authority,  till  the  whole  record  appears,  feems  moft 
decifive.  However  the  two  lad  particulars,  in  which  lord  Coke 
differs  from  lord  Hale,  ftill  remain,  to  which  Rolle  adds  thefe  fur- 
tber  circumflances :  that  the  bujhand  laHguJbed  of  a  fever  a  long 
time  before  bis  death  ;  that  on  the  taking  of  an  inquidtion  afterwards 
in  the  court  of  a  lord,  of  whom  he  held  lands  by  knight's  fervice, 
the  fwifeftuore  fhe  nnas  not  pregnant^  and  to  prove  it  uncovered  hcr- 
felf  in  open  court;  and  that,  in  confequence-of  all  this,  the  lord  re- 
ceived a  collateral  relation  as  heir.  The  words  dcfcribing  the  wife's 
expofure  of  her  perfon  are  remarkable;  for  the  record  dates,  that 
(he,  being  intCTrogaLXedtjuramentoaJ/irebat,/e  nou  ejje  preegnantem  i 
r/,  ut  hoc  omuihus  manifefie  liquerei^  veftesfua^  ad  tuaicam  exaebat, 
et  iu plena  curia  fie fe  *videri permifit^  I.  Ro.  Abr.  356.  pi.  3.  and. 
18.  E.  I.  rot.  13.  in  B.  R.  there  cited.  It  reflefts  great  difcrecit 
on  the  lord's  court,  which  permitted  fuch  a  grofs  indecency;  and 
dill  more  on  the  king's  judges,  who  fui^'eredit  to  be  recorded  as 
one  of  the  grounds  for  a  verdld  before  them.  How  laudably  con- 
trariant  is  the  proceeding  on  the  writ  i{e  ventre  infpiciendo.  This 
remedy  for  the  htir  ag..inft  the  pretence  of  pregnancy,  (b  well 
known  to  be  of  earlier  date  thin  the  reien  of  Edward  the  fird,  as  it 
was  framed  in  the  times  of  Bradon,  Bntton,  and  Fleta,  delicarel/ 
recjuires  the  widow  to  be  infpeded  by  a  jury  of  ber  vwnfex\  and 
though  in  fubfequent  times  the  Qierid^  was  ordered  to  fummon  a 
jury  compofed  both  of  men  and  women,  yet  dill  the Jearcb  was  to 
be  made  by  the  latter  only.  Brad.  69.  a*  Brit.  16c.  b.  Flet. 
lib.  1.  c  15.  Reg.  Br.  Orig.  297.  a.  What  hardi  ideas  of  the 
times  might  we  be  led  to  adopt,  if  the  early  introdudion  of  the 
writ  de  ventre  infpiciendo  did  not  demon drate,  that  the  unfeemly  re- 
cord we  are  obferving  upon  was  a  fingularity,  and  fo  many  other 
cedimonies  of  a  more  advanced  refinement  in  judicial  proceedings 
did  not  concur  to  refcue  the  age  of  our  Englidi  Judinian  from  the 
fufptcion  of  a  general  praciice  of  fuch  barbarifm.  Let  us  thea  fup«> 
pofe  the  record  to  be  as  it  is  in  Rolle ;  which  is  the  more  probable 
to  be  the  truth,  becaufe  a  contemporary  judge,  who  reports  its  hav- 
ing been  produced  on  a  trial  of  iesiitmacy,  reprefents  it  much  in  the 
fame  way.  Cro.  Jam.  541.  But  dill  it  will  not  warrant  lord 
Coke*5  inferring  from  it,  tUsit  for/y  iveeks  conlHtute  the  lated  time 
onr  law  allows  tor  a  woman's  going  with  child.  On  the  contrary, 
no  particular  time  being  mentioned,  what  period  was  meant,  mud 
be  found  oat  through  fome  othtx  medium  \  and  as  the  record  dates. 
9tber  unfavourable  circumdances  befides  the  excefs  of  time,  and, 
that  the  jury /r^^M.'^  again d  the  child's  being  the  iffue  of.the  de- 
Ceafcd  hud>andf  it  feems  fair  to  fuppofe,  that  the  law  was  under- 
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ftood  not  to  be  fo  flri£l  in  the  time  alluded  to,  whatever  that  lime 
might  be,  as  indifcriminately  to  condemn  as  illegitimate  all  chil- 
dren not  born  within  it,  but  rather  to  confidcr  every  excefs,  onlefs 
yery  extraordinary  indeed,  as  only  railing  a  prefumption  againil 
them.     This  conftru^lion  is  clearly  molt  confiltent  with  the  terms 
of  the  record  in  queftion.     In  the  next  note  we  Jhall  attempt  to  fa- 
tisfy  the  reader,  that  the  rule  refuldng  from  it  is  moft  conformable 
to  other  precedents  and  authorities,  as  well  as  to  the  reafon  of  the 
thing.     After  the  cafe  of  Rad«vell  from  the  record  of  E.  i.  lord 
Hale  gives  the  four  following  cafes : — Rot.  Pari.  9.  £.  2.  m.  4. 
Gilbert  d'e  Clare  comes  GIouc.  obiit  30  Jonii  7.  E.  2.  in  p^r- 
Hamentd  tent,  qjindena  Hil.  9.  E.  2.  the  fifters  and  coheirs  pray  li^ 
<uery,     Matilda^  quce  fuit  uxor  comitis,  pretends  to  be  big  by  the  earl, 
lubicb  'was  ac^oraingly  found  per  inquititionem.     The  coheirs  reply, 
thai,  fi  comiiiiFa  prsegnans  ciTet,  tantum  tempus  elapfum  eft,  lU  fe- 
cundum  curfum  rarie:idi  non  poceft  dici  imprxgnari  a  comite.    Tet 
they  could  not  cbiain  li-very  till  Pafch.  lO.  E.  2.  but  the  queftion  hung 
in  deli berai ion, — Note   1 8.  R    2-  ivhere  a  -woman  in  fuch  a  cafe  im- 
mediately after  the  death  of  the  Jirjl  hufl.and  took  afecond  hufband^  and 
had  iffue  born  forty  iiceeks  and  eU'ven  days  *after  the  death  of  the  firft 
hujbandf  and  it  <was  held  to  be  the  iffue  of  the  fecond  hujband,-^^^,  17, 
Jac.  B.   R.  ^Ifop  and  Stacey.      Andren^s  dies  of  the  plague »     His 
mjife^  tuho  lu.is  a  leuud  fwrnan,  ts  delivered  of  a  child  forty  nveekt 
^nd  ten  diys  after  the  death  of  the  h^fband.     Yet  the  child  <was  ad-» 
judged  legi  imate  and  heir  to  Andrezvs  \  for  partus  poteft  protrahi  ten 
days  ex  accidente.— -M.  4.  Car.  in  Cur.  Ward,  and  after-wards  P.  5. 
"Car.  B.  R.     Thecar  matries  a  lewd  ^voman,  but  jbe  doth  not  cohabit 
nvitb  him 9  and  is  f/fpected  of  incontinency  *witb  Duncomb ;   Thecar 
dies  ;  Dunccmb  ^within  three  iveeks  after  the  death  of  Thecar  marries 
her;    t-wo  hundred  and  eighty -one  duvs  and  ftxteen  hours  after  his 
death  Jhe  is  delivered  of  a  Jon,     Here  it  *was  agreed,  I.  Ifjhj  had  net 
married  Duncomhy  njoithcut  quefiion  the  iffue  Jhould  not  be  a  bnjlard, 
but  Jhould  be  adjudged  the  /on  of  Thecar-      2.  No  a*vermrnt  Jhall  be 
received  that  Thecar  did  not  ct habit  'with  the  <wife,     3.  Though  it  is 
fojible^  that  the  f on  might  be  bsgottcn  after  the  hujband*s  death,  yet, 
being  a  queftion  of  fa  J  y  it  *wcis  tried  by  a  jury,  and  the  f on  ^w  as  found 
to  he  the  'ij^ue  of  Thecar,     Hal.  MSS. — Lord  Hale's  cafe  of  E.  2. 
appears  very  extraordinary,  the  lime  frpm  30  June  7.  E.  2.  when 
the  carl  of  Gloucefter  died,  to  the  quindene  of  Hilary,  or  29.  Jan, 
o.  E.  2.  when  the  livery  to  his  filler  was  farther  pollponed  in  par- 
liament, being  ivithin  one  day  of  a  year  and  je^en  months;  which 
is  a  much  later  dale  for  the  delivery  of  a  live  child,  than  the  moft 
liberal  in  their  calculations  have  hitherto  aliigned.     However,  on 
reading  the  printed  copy  of  the  original  record,  in  the  rolls  of  par- 
liament lately  pu'olifhed,  we  find   lord  Hale's  note  quite  accurate. 
See  Rot.   Par!,  v.  1.  p.  353.     As  to  the  cafe  of  R.  2.  it  confirms 
the  doubt  we  have  clfewhere  ftated  of  the  opinion,  that,  if  a  wi- 
dow marries  again  and  has  a  child  within  nine  months  after  the 
4eath  of  the  firft  huft)and,  the  child  m^y  choofe  his  father;  and  is 
an  authority  for  deciding  according  10  the  proof  of  the  woman's 
condition  when  her  firft  hufband  died.      Ante  fo.  8.  a.  note  7. 
Terms  of  the   Law,  firft  edit,  tit,  Bajlard,  and  Covvel  Inft.  lib.  i. 
t.  9.     Lord  Hale's  two  other  cafes  are  reported  in  fcveral  books, 
Alfop  and  Stacey  being  in  Cro.  Jam.  541.     Godb.  281.     Palm.  9, 
i.Ro.  Abr.  356.  and  Thccar's  in  Cro.  Jam.  685.     Winch.  71. 
Lilt.  Rcpi  177. 

(N3)  (2)  If 
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[r^ote  190*.]  (2)  If  our  Uw  was  really  as  HiiQ.  in  point  of  time  as  is  hece  rc- 
prefentedy  it  would  not  fufficieotly  conform  to  the  courfe  of  nature. 
The  phyficianSf  it  is  true,  generally  call  nine  months,  each  bciag 
of  thirty  days,  the  u/ugl  period  for  a  woman's  going  with  child. 
But  then  they  allow*  that,  as  a  delivery  may  be  accelerated  by  ac- 
cidental caufes,  fo  it  is  frequently  protra6ked,  noc  only  for  tea  <%; 
beyond  the  nine  months,  but  to  the  end  of  the  untb  month,  and 
fonietimes  for  a  confiderably  longer  time.  See  Zacch,  QuadL  Mf- 
dico-legal.  lib.  i.  tit.  a.  JulHce  therefore  requires,  thatr  in  the  cafe 
Cff  poUhumous  children,  an  excefs  of  the  ufual  time  (hould  not 
operate  further,  than  by  raidn?  a  proportional  pre/umption  againU 
the  legitimacy.  The  Roman,  law  was  very  liberal  in  this  re^>eft; 
for  the  dtcemiiri  allowed,  that  a  child  may  be  bom  in  the  tenth 
month  ;  and  though  a  law  of  the  Digefl  excludes  the  eleventh,  yet 
the  emperor  Adrian,  after  confaiting  with  the  philofophers  and 
phyficians,  decreed  even  for  this,  where  the  mother  was  of  goo4 
and  challe  manners.  $ee  Dig.  i.  4.  12.  Paul.  Sentent.  lib.  4. 
t.  9.  f.  5.  Nov.  39.  c.  z.  t.  17.  with  Gothofred's  learned  noces  on 
thofe  two  texts  ot  the  Roman  law.  Cod.  lib.  6.  t.  29.  leg*  2. 
Aul.  GelU  lib.  3.  cap.  1 6.  Huber.  PrseleQ.  in  Di^.  lib.  1.  tit.  6. 
A  like  liberal  difcretion  probably  prevails  in  moil  countries  IP 
Europe;  for  an  inflanse  of  which,  we  appeal  to  a  writer  of  great 
authority,  who  reports  a  decifion  by  a  majority  of  judges  in  the 
iupreme  court  of  FneAandt  by  which  a  child  was  admitted  to  the 
fucceiTion,  though  not  born  till  three  hundred  and  thirty- three  days 
from  the  day  of  the  holband's  death,  which  period  wants  only 
three  days  of /w#/'vf  lunar  months.  Sand.  Decis.  lib.  4.  tit.  8.  |>e- 
^nit.  10.  Nor  will  our  own  law,  noiwithftanding  what  lord  Coke 
advances,  if  the  authorities  are  duly  collected  aod  confidered,  be 
found  deficient  on  this  iniereding  fubjedt.  Indeed  there  is  a  paf- 
iage  in  Britton,  which  gives  countenance  to  lord  Coke's  limitation 
of  forty  weeks ;  for  this  writer  excludes  from  the  inheritanco  poU- 
humous  children  not  born  within  forty  weeks  from  the  hulband's 
death.  Britt.  166.  a.  However,  even  this  writer  feems  to  extend 
in  fome  degree  beyond  the  forty  weeks;  unlefs  he  meant  to  make 
the  wife's  conception  exadlly  of  equal  date  with  the  hufband's 
death,  which  furely  is  not  a  very  reafonable  conilruftion.  But 
without  dwelling  on  fuch  a  nicety,  it  is  fufiicient,  that  the  principal 
pf  the  few  other  authorities  in  our  books  are  againft  fo  rigid  a  rule. 
jb radon  is  very  cautious,  illegitimatizing  only  tlie  i/Tue  born  fo  lopg 
after  the  hufband's  death,  as  to  create  an  improbability  of  its  being 
his  child,  without  naming  any  fixed  period.  Bradl.  lib.  5.  fo.  417.  b, 
A^  ^o  the  determined  cafes,  the  only  authorities  of  this  fort,  we 
meet  with,  are  enumerated  in  the  preceding  annotation;  aad  thefe 
dulv  weighed,  will  not  be  found,  it  is  apprehended,  to  warrant  lord 
Cotce's  conclufion.  In  Ra^well's  cafe,  the  finding  againft  the 
ifTue  is  eprcfled  to  have  been  grounded  merely  on  prejmpfiPB ;  aod 
befides,  if  we  conllrue  the  record  properly,  the  prelumption  arofe 
from  proof  of  the  husband's  npn-a^cc(s  to  the  wife  for  a  month  be* 
fore  his  death.  The  cafe  of  9.  E.  z.  is  an  intlaDce  of  allowing  fo 
much  time  beyond  forty  weeks,  that  it  feems  too  ftrong  to  have 
ir.uch  weight ;  but  fo  far  as  it  can  claim  ^ny,  it  counts  againU  lord 
Coke.  Ihe  cafe  of  18.  Rich.  ?.  at  firft  feems  full  for  lord  Coke's 
rule,  the  child,  tiiough  born  only  ejeven  days  beyond  the  /ortj 
p,'ceh,  having  bejng  declared  not  the  iiTue  of  the  deceafed  hulbaod* 
p^t  w|ien  it  IS  further  confidered,  there  will  be  found  nothing  to 
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prove  a  pojuivt  general  rx^  ;  for  it  was  very  fpecial>  the  widoif 
bansg  roarricd  a  fecood  buiband  the  day  after  the  death  of  the  firi^^ 
(o  that  the  queilioo  was  not  of  legitimacy^  but  merely  to  which  hnf- 
band  the  iilue  belonged.  One  of  the  two  only  rcmainiog  cafes 
coniiderably  extends  the  time  beyoad  the  forty  v^eeks  >  for  ia 
Jiyip  and  Siauy^  the  fird  i;if  them*  the  Iflue  was  found  legitimate, 
BOtwith^banding  the  lapfe  qf  forty  week^  and  Un  dajs,  and  th9 
lewd  chara£^er  of  the  wife :  and  even  as  to  Thecar*^  caie,  which  is 
Che  other  of  them,  the  iiTi^e  having  been  horn  two  hundred  ^xA 
cighty^two  d^ys*  there  was  an  excefs  of  the  forty  weeks,  though 
bat  a  trifling  one.  The  [>reccdenu  therefore,  fo  far  from  corro- 
borating lord  Coke's  iimitation  of  the  ultimum  temfus  pari^di^  do, 
upon  the  whole,  rather  tend  to  ifaew,  that  it  hath  been  the  pra^ice 
in  our  courts  to  conHdcr  forty  weeks  merely  as  the  more  ufual  time, 
and  coniequently  not  to  decline  exerciiing  a  difcretion  of  allowing 
a  longer  Ipace,  where  the  opinion .  of  phyficians  or  the  circum- 
ibmces  of  the  cafe  have  fo  required.— -In  the  courfe  of  oar  enquiries 
into  the  fubjed  of  this  noie»  we  were  curious  to  know  the  general 
fentitneats  of  that  eminent  anatomid  Dr.  Hunter  on  three  tntereft* 
ing  qoeftioQs.  Thefe  were*  \vhat  is  the  ufual  period  for  a  woman's 
going  with  child*  what  is  the  tarhtft  time  for  a  child's  being  bora 
alive,  and  what  the  UuR.  The  anfwer,  which  he  obligingly  re« 
turned  through  a .  friend,  we  have  liberty  to  publi(h ;  and  it  was 
expreiTed  in  the  words  following,  i.  The  u/ual  ptriod  is  nine  ca^ 
fettdar  m»mbs ;  bui  there  is  'uery  commonly  a  dijfference  of  one,  two, 
or -three  ^wee^s,  2.  A  child  may  Tte  horn  ali*ue  eu  any  time  from  three 
mmthi ;  hut  liH^  u  n-jne  horn  <with  powers  of  coming  to  manhood,  or 
9f  being  repred,  before  f even  calendar  months,  or  near  that  time >  At 
Jix  months  it  cannst  he,  3.  /  banje  known  a  woman  bear  a  living 
child,  in  a  perfe&ly  natural  'way,  fourteen  days  later  than  nine  calendar 
months t  and  bclisve  iiuo  fwc-ien  to  have  h:en  delivered  of  a  chil^ 
alive,  in  a  tuftural  *way,  above  ten  cale^idar  nsouthsfrom  the  hour  of 
conception* 

[  1 25.  a,  J  (a)  Both  in  jrivU  and  ciiminal  fuits  the  common  law  is  very  nice  [Note  J91.] 
\a  requiring  tvtry  illuable  fail  to  be  alle4ged,  not  only  wUhin  a 
county,  but  alfo  within  a  parifh,  to^n,  or  hamlet,  or,  for  want  of 
either  of  thefe,  fome  other  hno-zifn  place  of  the  fame  county,  not  be- 
ing a  hundred,  which  probably  was  excluded  as  too  large  a  divifion; 
9nd  if  this  rule  was  not  obferved,  it  migKt  be  pleaded  in  abate- 
•Oient,  or  otberwife  taken  advantage  of,  by  either  party,  according 
to  the  ftage  of  the  fuit.  Cro.  Eliz.  260.  Thel.  Dig.  Br.  lib.  2. 
C.  15.  to  18.  Com.  big.  Abatement,  H.  13.  Pleader,  C.  20.  Tiie 
noceffity  of  having  the  county  named  is  very  obvious ;  as  other- 
njrifc  it  could  not  be  known,  whether  the  court  had  jurifdidtion,  who 
was  the  proper  officer  to  direct  the  procefs  of  the  court  to,  or 
whence  the  jury  was  to  come,  and  confequenily  the  caufe  could  not 
^0  on.  Nor  is  it  difficult  to  account  for  Hating  z,  particular  place 
m  the  county.  One  reafoo  might  be,  that,  if  there  was  no  other 
explanation  of  the  cafe  where  the  caufe  of  a£lion  or  ground  of  de- 
fitoce  arofe,  th^ n  by  reference  to  the  extcnftve  limits  of  a  county, 
the  aUegatipD  might  fail  in  that  certainty  fo  eflential  to  its  being 
ptthcr  well  underflood  or  properly  controverted ;  and  the  rule,  to 
iar  as  it  may  have  this  foundation,  ftill  continues  unchanged,  Bgt 
the  other ^d  principal  rcafon  was,  that,  if  iflue  was  taken  on  the 
fad  alledged,  it  mignt  be  uied  by  a  jury  of  the  vifne  or  ncighbo.ur- 

(N4)  hood. 
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hood,  which  onr  anccftors  conceived  to  be  more  likely  to  be  qualified 
\o  invelligate  and  difcover  the  truth,  than  perfons  living  at  a  diftance 
from  the  fcene  of  the  tranfa^ion.  For  this  purpofe  the  ^venircfaciaf 
always  direftcd  the  (heriff  to  fummon  a  jury  from  the  neighboiM-- 
liood  of  the  parijb  or  plait,  within  which  the  faft  to  be  tried  was 
jalledged;  and  this  was  not  mere  form;  for  it  was  the  (herifF'a 
"duty  to  attend  to  the  direction ;  and  if  at  Uaft  f^ur  of  the  hundred, 
in  which  the  place  was  fituate,  were  not  included  in  the  panel  re- 
turned by  him,  it  was  a  good  caufe  qf  challenge  to  the  arrtty  or 
^tAjhole  panel  \  or  if  four  fuch  perfons  did  not  attend  to  be  fwom,  the 
' polls f  or  particular  jurors,  might  be  challenged  for  the. fame  defaak. 
Toft.  157.  a.  48.  E.  3.  30.  48.  Aff.  5.  7.  H.  4.  46.  21.  E.  4. 
C9.  b.  'Nay,  fo  very  eiTential  did  the  common  law  deem  the  hav- 
ing fome  of  the  neighbours  on  the  jury,  that,  if  the  vifne  appeared 
on  the  record  to  be  from  a  wrong  place,-  whether  ia  confequcnce  of 
the  party's  all  edging  the  faft  in  a  place  not  proper  for  a  *vi/niy  or  of 
the  court's  mif-awarding  it,  in  both  cafes  it  was  equally  a  mif-trial» 
'and  a  good  ground  for  a  motion  to  arrefl  the  judgment,  or  for  re- 
Verfmg  it  by  error,  Cro.  Eliz.  260.  Hob.  5.  But  thus  reftriding 
every  -vi/ne  to  a  particular  part  of  the  coonty,  though  well  intended, 
was  followed  with  great  inconveniencies.  It  encouraged  the  lofing 
party  after  a  trial,  to  make  trivial  objeAions  to  the  «f;(/w/,  in  order 
to  difappoint'his  adverfary  of  the  fruits  of  a  jnft  verdift;  and  either 
becaufe  the  rules  for  laying  the  'vi/ne  were  in  thcmfelvcs  vague,  or 
beca^jfe  they  were  perverted  by  an  over-curious  interpretation,  fuch 
objeflions  not  only  became  very  common,  but  often  fucceeded,  as 
appears  from  the  profufion  of  cafes  and  learning  to  be  met  >^ith 
on  the  fubjedt  in  our  Reports.  See  Roll,  Abr.  and  Yin,  Abr.  tit. 
Trial,  At  length  the  grievance  became  fo  intolerable  to  fuitorf, 
that  parliament  intcrpofed  to  relieve  them  ;  for  which  purpofe  fe- 
veral  Aatutes  were  made.  The  21.  Jam.  c.  13.  gives  aid  after 
verdifl,  where  the  *vlfit£  is  partly  v/rongt  that  is,  where  it  is  award- 
ed out  of  too  many  or  too  few  places  in  the  county  named.  The 
16.  &  17.  Cha.  2.  c.  8.  goes  further;  and  cures  the  defc&,  of  the 
vifne  tvhollj,  fo  that  the  caufe  was  tried  by  a  jury  of  the  proper 
county,  without  any  regard  to  the  part  of  the  county  from  whicU 
the  jury  came.  Still,  however,  either  party  was  at  liberty  to  ob^ 
jeA  to  the  default*  of  hundredors  at  the  trial,  which  was  found  10 
be  very  troublefoms  on  account  of  the  difficulty  of  always  having 
four  jurors  fo  qualified.  The  4,  &  5.  Ann.  c.  16.  therefore  di- 
rcdls,  that  every  'vemre  facias  ihall  be  awarded  from  tke  bodj  of  the 
county  in  which  the  adion  is  triable.  But  thefe  llatutes  do  not 
extend  to  indiSmtnts  or  other  criminal  fuits  ;  nor  has  any  a6l  been 
yet  made  to  include  any  fuch,  except  the  24.  G.  2.  c.  18.  which 
only  applies  to  a£lions  on  penal  ftatutes.  Why  a  regulation  fo 
convenient  fhould  be  thus  confined  principally  to  civil  cafes,  feems 
unaccountable.  However,  though  the  ancient  law  continues  in 
force  as  to  trials  for  crimes^  yet  it  hath  been  long  deviated  from 
in  pradlice ;  lord  Hale  taking  notice,  that  even  during  his  time 
"he  never  knew  an  inftance  of  a  challenge  for  want  of  hundredors 
in  treafon  or  fclcny  ;  and  the  (heriiFs,  as  we  are  well  informed,  now 
always  iummoning  juries  from  the  county  at  large,  without  the 
leaft  regard  to  the  vifne  of  each  indiftment.  2.  Hal.  Mift.  PL 
U.  272.  Under  fuch  circumftances,  retaining  the  form  of  a  ^ijk^ 
from  the  particular  place  of  the  county  in  which  the  crime  is  al- 
]cd2ed,  merely  fervcs  to  create  delay  and  embarraiTment  in  tb^ 
^'  .  .        ■  diflribution 
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^1  ^'^otion  of  criminal  juftice,  whenever  an  accufed  perfon  may 
I  ^^^  capciouA/  to  exert  his  right  of  challenging  for  default  of 

r"    *    'J    .(0  The  cafes  to  this  point  difagree ;  but  the  moft  modem  are   [Note  192.] 
'^'^^  lord  Coke.     Sec  Vin.  Abr.  Tnal,  S.  a.  2. 

g  (*\The  cafe  cited  from  the  Year-Book  of  41.  E.  3.  is  a  direft  [Note  1^3.] 
^othority  to  this  purpofe.     However  it  may  be  doubted,  whether 
•  ^^o^rine  continues  to  be  law.     At  leaft  it  fails  in  principle,  if  it 
.    bounded  on  the  noiion  that  the  prefuippiion  of  the  hulband's  be- 
i  the  father  of  every  child  the  wife  bears  or  conceives  during  the 
p^^'"V^ge,  cannot'  be  repelled  by  evidence  to  the  contrary.     Such  a 
fffnt^*^  indeed  is  afTerted  more  than  once  by  lord  Coke  in  the  pre- 
j^y    *^o^k>  and  may  be  met  with  in  other  books.     Poll.  244.  a. 
vej-r  .*•     Vin.  Abr.  Bafiard,  A.  2.  &  B.     But  it  never  was  an  uni- 
hiifij^   '^I'le,  lord  Coke  and  all  the  authorities  agreeing*  that  if  the 
with  ^^.    "  beyond  fea  during  the  whole  time  of  the  wife's  going 
me  ^^^^^9  the  iflue  is  a  bafiard.     Nor  is  the  pofition  in  any  degree 
tefd^     t>refent;  forever  fince  Pendrcl's  cale  in  the  5.  Geo.  2.  it 
I  .      ^^  fettled,  that  not  only  proof  of  being  out  of  the  kingdom, 
V«w  ^\i^  every  other  kind  of  evidence  tending  to  prove  the  inipof- 
I^Vaty  or  even  improbability  of  the  hun>and*s  being  the  father* 
^g  adniiinble.     1.  Blackll.  Comment.  5ih  edit.  4^7.     2.  Stra.  925. 
3.  F.  Wms.  365.     Bott*s  Poor  Laws,  2d  ed.  105.     Our  books  do. 
not  ftate  on  wnat  grounds  Pendrel's  cafe  was  determined.     But 
very  ancient  authorities  are  not  wanting  to  juilify  over-ruli;^  the 
doclrine  which  prevailed  in  lord  Coke's  time.     Bradlon  taking  no- 
tice of  the  prrfumption,  that  marriage  proves  legitimacy,  adds,  // 
fimper ftabitur  huic  pne/umptionit  donee  prohetur  cotttrarium,  ut,  ecce, 
marirut  prcbatur  nen  concubuijje  aliquamJiu  cum  uxore,  tnfirmitate  vel 

•  alia  caufa  impeditus,  mel  erat  in  ed  in^valiti^dme  ut  generare  nom  poffit, 
Bracl.  ^o.  6.  a.  In  another  place  the  fame  author  is  flili  more  ex- 
plicit, for  he  ftates  it  to  be  a  violent  prefumption  againfl  the  child's 
iegitimacy,  if  the  hufband  is  proved,  propter  aliquam  infirmitatentp 
lel frigidi/afe/H,  vel  aliam  impotentiam  coeundi,  permukum  tempus  non 
€oncubuiJfe  cum  uxore  \  or  Ji  probcturt  quod  extra  r:gnum  njel  pro^ 
vineiam  per  bietinium  et  ultra  longe  extiterit,  quod  *oebemeater  pr^e/umi 
foj^f,  qucd  ad  uxorem  accejfum  habere  non  potuit.  Bra£t.  fo.  63.  b. 
There  are  alfo  other  palfages  to  a  like  effedl  both  in  Bradton  and 
Flcta.  Brad.  fo.  70.  b.  278.  a.  Flet.  lib.  i.  c.  15.  It  is  worthy 
remark  too,  that  not  only  thefe  limitations  of  the  riiie  ofpatir  eft  quern 

■  nuptite  demonftrantf  but  even  the  words  of  them  are  in  a  great  de« 
gree  borrowed  from  the  text  of  Judinian.  See  Dig.  lib.  1.  tit.  6. 
].  6.    But  this  by  no  means  ought  to  leHen  their  value  with  our 

•  common  lawyers.  On  the  contrary,  it  ihould  be  deemed  an  ad- 
ditional reafon  for  referring  to  them ;  becauf;:  the  trial  of  general 
bailardy  belongs  to  the  ecclefiailical  courts,  and  thefe,  in  this  in- 
flance,  as  well  as  in  others,  are  much  fwayed  by  the  authority  of 
the  Roman  law.  See  further  on  this  fubjed  Godolph.  Repertor. 
Canon.  477.  Bryd.  Law  of  Baftard.  83.  Voet  ad  Pandedt.  lib.  i. 
lit.  6.  fed.  6.  Ay  I.  Parerg.  tit.  Baflardy,  and  the  fame  title  in  the 
Abridgements. 

2^.  a. J       (i)  In  very  ancient  times  amercements  were  a  confiderable  ob-  [  (^^^^g  104.1 
jcd  in  our  law,  as  appears  by  the  Grtat  Cbarnr^s  prohibiting  their 

*  exorbitancy. 
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rbioncx*  9ad  the  writ  •f  imUrOiif  mfin€mdi»  for  raSevkig 
.IfgniftA  rxc^ive  amercemfQU  ip  souru  i|oi  heiog  of  record. 
F.  N.  B.  75.  a«  But  fo  far  as  re|ajds  amercements  qo  jodgaieors 
in  civil  luics  in  the  king's  cooru  ofrecord,  they  have  long  been  mere 
farm*  Yet  in  lord  Coke's  time  k  wa»  error  to  omtt  the  entry  of 
them.  5.  Co.  49.  a.  Now  iadecfl  ^y  the  16.  &  17.  Chfu  2|.  c.  8. 
fuch  an  error  is  amendable. 

[Ncfte  195.]        (3)  Since  ferd  CokiK^s  time^  frmplitaitd  naifnop^  MconpaBacd 

with  lajiwg  im  'waii,  has  been  made  a  eafksl  feki»y.    Sec  2a.  and 
S3.  Cha.  2.  c.  I.  commonly  ftiM  the  Cweuirj  9£u 

(Note  196.]       (a)  It  has  been  weB  obferved*  that  ^f^Mct,  as  appGed  in  oar  [i27»  I 

law  i^eadings,  means,  not  a  ji^ifieatipm  which  is  thiC  ordinary  fi§|-  ^      ^ 
niication.  but  a  ^miaL    3.  Blackil.  Coiam.  Bth  cd.  296*    Had  tb|s 
occurred  to  the  author  of  ihe  book  on  reai  a^ons»  he  would  not 
have  been  ^t  a  lo(s  lor  the  realbo  of  tbe  Uw89i*s  difmdi^  the  d$^ 
wMmdoMt^t  rigbi  in  a  writ  of  righl.    Booth  on  Real  Aftiofis  1 1  a. 

[Note  197.  ]      ^ ,  ^  Whether  the  common  law  gives  procefs  of  outlawry  againft  [  1 28.  t 

crimesj  bemg  merely  €9KfiruB'w$  breaches  of  the  peace*  waa  qiief-  , 

tioned  in  a  late  cafe  before  the  king's  bench  on  a  Uhd^  Bot  the 
chief  juAice,  in  delivehg  the  court's  judgment*  fpoke  at  lar^  to 
prove,  that  fuch  procefs  lies  againft  crimes  um^veijiailj^  Mr.  WiUcrs's 
cafe  4.  Burr.  v.  4.  page  2537.  However,  the  reafoning*  on  which 
thi6  opinion  is  groundgi,  ttands  oppofed  by  a  former  judgjncnc  of 
the  common  pleas  on  a  prior  cale  relative  to  the  Tame  gentleman. 
2.  Wilf.  1^1.  But  it  was  adopud  by  both  hoofes  of  pftrliaaenr, 
when,  in  his  cafe,  they  reiolvcd,  that  privilege  of  parliament  doth 
not  extend  to  liUU.  See  Annual  Reg.  for  1764.  The  aisttmcou 
for  the  contrary  opinion  are  forcibly  ejcprefled  in  a  proteft  oy  fom« 
of  the  lords,  who  were  againft  makiag  fuch  a  reiolodoiu  Jouriu 
Dom.  Proc.  29.  Nov.  1763. 

[Note  19S.  ]  (2)  Ubi  natus  in  partibus  tranfmariois^t&tfi/  mt  ht  an  alUm*  Stt 
Hill.  13.  E.  I.  rot.  I.    Hal.  MSS. 

• 

[Note  199*]       (1)  But  now  by  tbe  12.  &  13.  W.  3.  c  2.  naturalised  peribos  [i  20.  3. 

are  incapacitated  from  being  of  the  privy  cnunctl,  members  of  either 
houfe  of  parliament,  or  enjoying  any  office  or  place  of  crafty  civil  or 
miiiury,  or  from  having  any  grant  of  lands  or  other  hereditaments. 
-  The  1.  G.  I.  goas  fti!l  further;  for  it  eoadb,  that  no  bill  of  natu- 
ralization ihall  be  received  without  a  daufe  to  this  eile^  1.  G.  1. 
ft.  2.  c  4.  f.  2.  But  when  any  foreigner,  diftinguiflied  hy  emi- 
nence  of  rank  or  fervices,  is  naturalized,  it  is  ufual,  £rft  to  pafs  an 
aA  for  the  repeal  of  thefe  ftatu|ipf  in  his  favour,  and  then  to  pafs  an 
aA  of  naturalization  without  any  exception. 

[Note  200.]  (2)  This  importr^'a  fpecial  a&  of  parliament  to  be  necefiary. 
But,  whatever  the  law  might  be  in  lord  Coke's  time,  now,  by  fe- 
veral  modern  ftatutes,  per&ns  born  beyoiul  fea,  if  their  Others,  or 
paternal  grandfathers,  were  natural  bom  fubfeds,  are-  likewife 
made  fo,  though  with  an  exclufitn  of  fome  unfavonrod  peHbns. 
7.  Ann.  c.  3.  4rG.2,c.2|.  13.  G.  3.  c.21.  See  ante  fo.  8.  a* 
note  I. 


■  > 


(I)  Here 
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r.  b.l     (0  W^*»  **  •'^  generally  where  lord  Coke  jDientions  frtftffkd  [Note  20I*) 
*^       pcrfoDi*  he  muft,  we  conceive,  be  anderftood  to  write  as  of  the  law 

before  the  diflbiution  of  Hioiiafteri«ft,  and  the  eonfeqwent  efiabUih- 

ment  of  the  protellant  faith.     See  ante  3.  b.  note  7. 

^  (2)  £t  nota  itfindl  U  trUd  by  the  record^  if  be  be  in  amity  pr  not,  [NolC  20t.J 

«/«.  a  fr^clamatitn  ofivar.  But  a  prociamatiom  prohibiting  cantmeree, 
4s  anciently  between  the  emperor  and  the  quten,  doth  net  dijable  a  Ger* 
mm  in  a per/oual aSi9a»    Trin.  41.  £liz.  C.  fi.  Hal.  MSS. 

())  But  now,  on  declaring  war,  the  king  ufaaily,  in  the  procia-  [  Note  203.] 
mauon  of  war»  qualifies  it,  by  pcrmittiag  the  fubjed>8  of  the  enemy 
rcftdent  here  to  continue  ib  long  as  they  peaceably  demean  them- 
ielves ;  and,  without  dottbt,  fiich  perfons  are  to  be  deemed  alien 
ffipads  in  e^e^. 

(4)  A  female  alien  Jhall  bipve  dsnver.     Rot.  Pari.  8.  H.  5.  n.  15.  [Note  204.  ] 
9.  H.  5.  n.  pro  ccunitiiTa  ArunddL    Hal.  MSS.— *See  ante  31.  o. 
I  Boie9. 

jO.  a.j  (i)  A  refpedable  writer,  confidefing  women  as  trot  refjnifite  [Note  Z05.] 
in  a  camp,  tliioks,  that  heve  lord  Coke  mtftakes  prtteBiom  for  ef 
jcinu  fiarr.  on  Ant.  Stat.  Jr.  ed.  154.  But,  as  we  apprehend, 
tSofe  who  have  been  accudomed  to  a  camp-life,  will  bear  telH- 
mooy  to  the  neoeiBty  of  each  of  the  three  capacities  roenlioned  by 
lord  Coke. 

JI«b.]  (2)  Since  lord  Coke's  time  proteAions  have  fallen  wholly  into  [Note  206.] 
diTufe ;  ku-d  Cults,  a  famous  officer  in  the  reign  of  William  the 
third,  being  the  laft  perfoo  indulged  with  one,  of  whom  our  Reports 
take  notice.  3.  BUckll.  Comm.  Sth  ed.  289.  Sc  3.  Lev.  332. 
However,  it  is  ilill  ufual  in  ads  of  pfu-liament  to  guard  againft  the 
ufe  of  protections  in  fuits,  to  which  persons  ading  under  the  autho-* 
rity  of  the  legiAatur e~are  parties. 

|2.'  a,  ]     (1)  See  ace.  2.  Co.  48.  b.     Blackfl.  Comm.  8th  ed.  v.  i.  p.  1  ja.  r^ote  207.] 
V.  2. 121.    But  by  lord  Coke's  obferving  here,  that  natural  is  add«d 
to  evfi  allfcrapUs,  it  feems  as  if  he  did  not  conceive  it  to  be  abfo* 
luteiy  neceflary. 

\y  <^*]  (2)  The  whole  record  of  Weyland's  cafe  is  amongft  the  Col-  [Note  208^ 
lefUon  of  Parliamentary  Records  lately  publiihed  ;  and  by  this  it 
appears,  that  lord  Coke  is  not  v^ry  accurate  in  the  nuords  of  his  ex- 
trait  I.  Pari.  Rec. 66.  Amongd  other  deviations  from  the  re- 
cord, one  is,  that  he  mentions  two  or  three  like  ufes  to  have  been 
recited,  whereas  in  the  record  the  only  one  taken  notice  of  is  that 
of  Matilda  the  wife  of  Robert  Ciflbr,  in  the  reign  of  Henry  tlie 
third. 

(3)  Bat  though  it  is  not.n  civil  death,  yet  for  the  time  the  efFe^  [Note  200.] 
is  the  fame  to  the  wife;  and  therefore  it  is  equally  neceffary,  that  ^^ 
ihe  ftioiild  have  a  right  to  fue  alone.     For  the  authorities  on  this 

fab)ed,  ice  4.  Vin.  152.     i.  Com.  Dig,  18. 

(4)  Vid.  Mich*  9.  &  10.  E.  i.  Rot.  46.  A  nuife  fhall  have  a  [^ote  zio.l 
9«r;|  ^  dc€Mit.agmrtft  btr  bufiwtdt  twh$  hvi0S  M  fine  iit  her  fiame,'^ 

Vid. 
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» 

Vid.  Rot.  Pari.  3.  &  4.  £.  4.  n.  42.  Special  oQ  to  enahktbi  duchtfs 
of  Exeter  to  a 3  as  ajtngle  ivoman  during  the  life  of  her  bmfheaody  aoho 
was  attainted  of  irea/en.  Hal.  MSS.«->See  the  a£t  in  Ro.  Pari. 
V.  5.  p.  548. 

[.N0U211.]        (i)  We  have  fearched  in  vain  for  the  parliamentary  roll  of[l] 

8.  Hen.  6.  cited  in  the  margin,  as  an  authority  for  this  poiitioo.  It 
IS  neither  among  ft  the  printed  Statutes  at  large,  nor  amongii  the 
Rolls  of  Parliament  lately  publifhed.  Yet  it  is  taken  notice  of  as 
a  iiatute  in  the  Abridgment  of  Parliamentary  Records.  Cott.  Rec. 
589.  In  another  ot  lord  Coke's  v^orks,  he  cites  it  as  of  the 
i.  Hen.  6.  See  2.  Init.  18.  But  we  cannot  find  any  fuch  ftatate 
in  print.  It  is  not  meant  by  this  to  doubt  the  exigence  of  fuch  a 
Hatute.  We  only  apprize  the  reader  of  the  inaccuracy  in  the  re- 
ference to  it.  For  the  dodtrint*  of  marriages  of  the  royal  family^  we 
refer  the  curious  reader  to  the  opinion  of  the  judges  in  the  reign 
of  Gecrge  the  firit,  when  they  were  confuUed  on  the  prerogative 
claimed  by  the  king  over  his  grand- children ;  and  to  the  deoates, 
whilfi  the  ad  of  the  prefent  reign  for  regulating  the  future  roar- 
riages  of  the  royal  family  was  under  the  confideration  of  parlia- 
ment. See  I'ortefc  Rep.  401.  12.  Geo.  3.  c.  ii.  Ann.  Reg. 
for  1772,  and  the  two  Prqteils  of  the  diilentient  lords  in  Joum. 
Dom.  Pjoc.  3.  March  1772. 

{Note  212.]        (r)  Mr.  Wafhington,  one  of  the  writers  againft  the  difpenfing  [l  J 

power  in  the  reign  of  James  the  fecond»  iniifis,  that  in  the  Saxon 
times biihopricks  were  conferred  in  parliament;  and  that  the  king's 
inveftiture  was  fubfequent  to  fuch  eledion.  For  proof  of  this  por- 
tion, one  of  his  chief  authorities  is  the  following  paflage  in  In- 
gulphus  :  A  multis  atims  ante  retroaQis  nulla  erat  eleitio  pnelatorum 
tnete  libera  et  canonical  fed  omne^  dignitates,  torn  efifcoforum  qttam 
ahbatumy  regis  curia  frofud  complaeentia  conferebat.  Jngulph.  Hitl. 
iol.  509.  b.  Obfervat.  on  Ecclef.  Jurifd.  24.  Another  inftance  re- 
lied on  is  the  eledion  of  Wulllan  bifhop  of  Worcefler,  which  Mat- 
-  thew  Paris  defcribes  in  the  words  following :  Vlftanus,  eUdo  ad 
arcbieptfccpatum  ELo.acetiJem  Aldredo^  un,animi  ccnfcnfuf  tarn  cleri  i 
quam  totius  plehist  rege  injiiper^  ut  qucm  *velUnt  Jihi ^  eligerent  prafulem 
et  animarum  paftoremt  annuenie,  in  epifcopum  ejufdem  ioci  eligitut* 
Matth.  Par.  iiiit.  20. 

fNote  213.3        f  2)  After  fome  (Iroggles,  Henry  gave  np  the  point  of  invcfli- 

ture;  but,  according  to  ror.  Waihington,  eledions  of  biQiops  con- 
tinued as  before  till  king  John's  time  ;  and  he  fays;  there  are  pre- 
cedents of  many  bi(hops  ele£lcd  in  parliament  in  the  reigns  of  Ste- 
phen and  Henry  the  fecond.  Obfervat.  on  EccleC  Juriid.  33.  and 
2.  Spelm.  Concil.  42.  &  119. 

[Note  214.  ]       (3)  31.  H.  8.  C.9.  &  I.  E.  6.  c.  2.     But  the  former  /latuteonly 

relaies  to  the  new  biihopricks  eredled  by  Henry.  See  RaAall's 
3d  ed.  of  Slat. 

{Note  215.1        (4}  ^"^  notwithAandiqg  the  repeal  of  the  i.  E.  6.  the  eledion 

^  of  biOiops  is»  as  that  flatute  emphatically  exprefTes  it,  mtrtjbadewf 

colour^  znd  pretence  i  for  by  the  2C.  of  Hen.  8.  if  they  da  not  elcd 

the  perfon  recommended  by  the  king's  letter  miffinfe^  which  accooi- 

.v.'V  ' '  panies  his  cmge  d^ehre,  they  incor  the  penalties  of9.fr4tmunire.  Sit 

■  *  *  .   "  *    f.  7* 


t.« 
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C  7«  There  is  no  fucH  flatate  now  in  force,  in  rcfpfe£l  to  dtfane-^ 
rica,  which  we  have  obierved  in  a  former  note ;  and  yet  the  eledion 
to  the  ^Id  deaneries  is  in  pradtice  controuied  by  the  king's  letter 
miflive,  as  much  as  the  eledion  to  biihoprics.  See  ante  96.  2J 
note  3.  It  is  probable,  theitfore,  that  the  Utter  mijjs've  is  of  con- 
iiderably  greater  antiquity  as  to  both  than  the  ^tute  of  Henry  the 
wighthl    ibid. 

(5)  This  wfts  once  doubted;  for  the  i.  Ma.  ft.  2.  c.  20.  which  [Note  216.] 
repealed  the  i.  £dw.  6.  was»  by  an  overfight*  as  it  feems,  wholly 
abrogated  by  the  i.  Jam.  1.  c.  25.  indead  of  being  abrogated 
merely  fo  far  as  relates  to  the  marriage  of  priefts.  At  length* 
however,  the  judges  held,  that  the  i.  £.  0.  c.  2.  was  virtually  re- 
pealed by  the  i.  k  2.  Ph.  &  M.  c.  8.  and  i.  Eliz.  c.  i.  See  Trades 
by  Antiq.  Soc.  v.  3.  p.  4 16.  12.  Co.  7.— It  is  obfervable,  thac 
lord  Coke,  in  this  his  account  of  the  patronage  of  bifhopricks,  omits 
diftinguiihiog  thqfe  of  the  old  foundation  from  thofe  of  the  nein. 
But  this  is  material^  the  latter  being  dill  donati'ot  by  letters  patent, 
according  to  the  ftatute  of  51.  H.  8.  which  authorized  their  erection. 
See  31.  FL  S.  c.  9,  in  Raflall's  edition*  of  the  ftatutes. — As  to  the 
Irijh  and  IVtip  bilhopricks,  about  which  lord  Coke  is  filent,  the 
former  by  force  of  the  lri{h  ftatnte  of  2.  Eliz.  c.  4.  are  made  do^ 
motive  by  the  king's  letters  patent;  but  what  the  latter  are,  we 
cannot  at  prefent  inform  the  reader,  mr.  Browne  Willis's  Surq/ey  of 
tiff  Cathedrals t  which  is  the  only  book  we  are  pofTefTed  of  on  the 
iubjed,  not  Hating  how  the  Weldi  bifhops  are  created. 

^34'  ''•J  (1)  Ace.  ante  70.  b.  &  97.  a.— We  have  already  taken  notice,  [Note  zxiA 
that,  according  to  lord  Hale,  the  title,  by  which  biihops  fit  in  par. 
liament,  is,  not  having  baronial  pofl'eilions,  but  ufage  and  cufiom ; 
and  that  his  notion  had  been  ably  controverted  by  biihop  Warbur- 
ion'.  Ante  70.  b.  n.  2  However,  on  further  invefli^ating  the  fub- 
jed,  we  incline  to  concur  with  lord  Hale.  But  then  it  is  with  fome 
little  addition.  In  the  Anglo-Saxon  times  the  biihops  certainly 
were  admitted  to  fit  in  parliament ;  and  as  this  was  prior  to  their 
holding  their  edates  by  a  baronial  tenure,  it  could  not  then  be  on 
account  of  their  baronies;  nor  will  it  be  eafy  to  fuggeft  any  other 
probable  reafon  for  their  preience  during  that  period,  than  an  ufage^ 
founded  on  the  propriety  of  having  the  heads  of  the  church  to  guard 
it  from  injury,  and  to  alfift  the  other  members  of  the  legiilature  in 
tlieir  deliberations  on  religion  and  other  eccleiiaHical  concerns.  At 
the  Cooquell,  as  all  agree,  the  poileHions  of  the  biihops  were  con- 
verted  into  baronies ;  and  for  a  long  time  after  they  were  fum- 
moned  to  parliament  as  barons  by  tenure.  But  it  is  no  Icfs  certain, 
that,  for  many  centuries  pafl,  they  have  been  called  to  {w^  without 
any  regard  to  their  temporal  pofieffions  or  the  tenure  by  which  they 
areholden;  which  is  mere  efpccially  true  in  the  inlhnce  of  the 
new  fees  ere&ed  by  Henry  the  eighth,  the  bifhops  o\  thefe  never 
having  had  any  eflatcs  by  a  baronial  tenure,  and  conlequcntly  hav- 
ing no  claim  to  be  called  to  parliament,  otherwife  than  as  prelates 
of  the  church,  and  by  reafon  of  the  ufage,  which  had  lo  long  be-  , 

fore  prevailed  in  rcfpe^t  to  their  order.  If  all  this  b^  io^  then, 
though  the  biihops  once  iat  in  parliament  for  their  baronies,  yet 
lord  Cfoke*s  pofuion,  which  imports,  ihat  they  ilill  fit  by  the  fame 
title,  is  not  ilridly  accurate ;  but  we  (hould  rather  adopt  lord  Hale*» 
idea  of  their  iitting  by  ufage  as  more  applicable  to  ihe  prefent  cir- 
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cumftances.  Perliaps,  indeed,  lord  Ooke  onljT  meant  to  fifer  to  «iM 
more  ancient  reafon  of  tbeir  being  fummoned  to  parltamenc»  aixi 
thence  to  infer,  that  in  prefamptian  of  law  they  are  ftii]  deeftied  to 
be  called  on  the  faiae  account ;  in  which  cafe  there  it  little  ociore 
than  a  diierence  of  words  between  him  and>lord  Hale.  As  fo  hi- 
Aop  Warbiirton's  bypochefis  on  this  fabjed;  we  ilill  think  that  he 
ihews  great  ability  ;  but  at  the  fame  time  we  cannot  help  owning^ 
that  he  appears  to  os  to  have  too  much  indulged  in  rpecQlation« 
store  adTcrting  to  what  ftruck  him  as  the  moft  rationsd  and  proper 
gronnds  of  admttdng  the  biihops  into  the  hoole  of  lords,  than  to  the 
h&  of  the  real  title.  He  reprefents  the  bifliopi  to  fit  as  Smrvmi  ir^ 
Umntt  fo  far  as  regards  thejuJuiai  capacity  of  the  lords,  and  a« 
frelates  §f  the  church,  fo  far  as  the  lords  ad  in  a  iigiflsai^i  chtf- 
laOer.  B«t  the  fad  on  which  he  bntids  the  irft  part  of  hie  dif* 
tindion  fails  him  ;  l>eca«ic,  for  the  reafons  already  ftaled,  the  bi* 
Am^s  no  longer  hav«  baronies  by  tenare>  nor  have  had  any  for  fe« 
irtral  centories  paft.  Befides,  independently  of  this,  the  whole  of 
the  fpecalation  feems  to  ns  nnfonnded'in  any  foffident  authority^ 
and  confeqoently  the  mere  offspring  of  modem  rvfinement;  onr 
iimple  and  unlettered  anceAors»  when  they  laid  die  fooodatioas  of 
the  Ettglifli  parliament,  not  being  likely  to  have  aded  under  the 
inflaenoe  of  a  policy  ki  deep,  as  the  nice  diftindion  thus  attilhated 
to  them  neceilartly  fuppofes.  At  prefent  we  have  Only  to  add  Air* 
ther  on  this  curious  and  difficult  Ittbjed,  that,  as  we  have  tooehod 
it  fo  iHghtly,  our  obfervatioas  flioald  be  underftood  as  intended  to 
convey  only  a  general  idea.  Should  ^  reader  have  oceaAon  to 
penetrate  more  deeply  into  the  fubjedJlKb  muft  confult  the  feveral 
pieces  poUifliedin  1679  on  the  contfoverted  qneftk>h»  whether  the 
oiftiops  can  vote  in  the  preliminary  fteps  of  a  bill  of  attainder  $ 
particularly  the  trads  by  biihop  Sdtlingfleet  and  mf*  Hulii  for  the 
eight,  and  thofe  by  lord  HelHs  againft  it.  See  i.  Bum.  Hift.  Mm 
ed.  460.  2.  StiUingfleet's  Bcclei;  Caf.  aaS.  Hunt's  Argument 
for  the  Right  of  the  Biihops  in  Capital  Cafes  i  i8.  Hollis's  Ae«« 
mains,  laa.-^ee  further  Seld.  dt.  Hon.  ed.  1673.  p.  697.  Staundfw 
PI.  C.  153. 

[Note  218.]  (i)  Writ  of  fommoni  in  a  eommon  recovery  was  made  return*  fl  ^  C.  ^ 
able  in  a  month  from  the  day  of  Eafter,  which  happened  to  be  $»m* 
day ;  and  the  tenant  in  tail,  who  was  vouchee,  cued  the  fame  day. 
The  judgment  was  reverfed ;  becaufe  it  could  not  be  given  rill  the 
day  after  the  vouchee's  death,  and  then  it  came  too  late* '  B-wam 
and  Br^umt^  4th  part  Burr.  v.  3.  p»  1596.  But  thoagh  Zmnday  it 
Bot  diujmridicms  A>r  giving  judgment,  or  awarding  judicial  procefs> 
yet  it  is  for  fome  other  porpofes,  as  for  exhibiting  an  inforaMtioii 
on  the  5.  &  6,  £.  6.  agmnft  mgroffiog*    W.  Jo.  156. 

[Note  219.]       (2)  In  confequencc  of  the  abbreviation  of  Michaelmas  term,  l^ 

the  24.  Geo.  a.  c«  48.  theie  two  days  do  not  now  fall  within  it 

|Note  220.  ]       (1)  Ace  Fitzh.  N.  B»  27.  H.    At  common  law*  infants  eoaM  [ij^*  n 

neither  fue  nor  defend,  except  by  guardian ;  by  whom  wns  nfteant^ 
.  not  the  guardian  of  the  infant's  perfon  and  eftate^  but  either  ond 
admitted  by  the  court  for  the  particular  fuit  on  the  infant's  p^ribnal 
appearance,  or  appointed  for  faits  in  general  by  the  king's  letters 
patent.  F.  N*  B.  27.  H.  &  L.  Sty.  369.  Bro.  Gardeini  .pi.  1 1.  ^ 
&  17.  But  this  rule  was  found  incoaVenknti  ic  fomeiimes  h«p<< 
6  pcning. 
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^cnittgv  t!):ft  sn  infant  was  fecreted  by  thofe  having  the  legal  aif* 
tody  of  him,  and  Co  prevented  from  applying  to  hare  a  guardian 
iutHum  appointed.    Hence  was  feen  the  neceffity  of  permitting 
any  perfen  to  Ungate  fo^  the  infant's  benefit*  who  fhould  be  di£ 
pcied  to  rifqoe  ^t  expence.    On  this  principle  tht  Ibtnte  of  Weft- 
mtnfier  the  firft  enables  any  one  to  Aie  as  frocban  wn^  for  an  infant 
in  an  2&^  where  the  infant  himCelf  is  efloigned  by  his  gnardian. 
or  otherwife  dilhiibed  fiDm  fbtng  the  affile.     3.  B.  i.  c.  49.     2. 
Inft.  a6i.    The  lUtutc  of  Weftminfler  the  fecond  extended  this 
prtmfion,  by  pennitting  tife  procinu  ttmy  to  foe  in  aR  a€lions  %  and 
t^toogb  in  thtt  ftatute,  as  well  as  in  the  former,  eloign metft  of  the 
infant  was  astatsoned,  yet  by  condtnftion  it  is  not  deemed  necef*- 
fiiry^,  bfnt  the  fr^cbdk  Amy  may  fae,  whether  that  drcartiftance  6c<^ 
eon  or  not,  it  b6tng  confidered  merdy  as  an  inftance  of  the  neeef^ 
fity  of  the  ode,  and  as  foch  oniy  taicen  notice  of  by  th6fe  \¥h<^ 
fraraccl  the  ftatnte.    13.  E.  i.  c.  15.    2.  Inft.  3^0.    fiat  nocwith^ 
lbn(&g  tbefe  ftatutes,  as  ^ere  is  not  any  thing  m  them  -which  pro- 
kibiti  Ae  faing  by  gnardian,  w«  prefunre.  that  it  remains  as  la^M 
Is  it;  was  before.    It  is  therefore  probable,  that  Fitzherbert  and 
lord  Coke,  when  diey  tell  us,  that  an  infant  fiM  fae  by  "piyebtik 
aa^t  did  not  mean  to  exclude  the  eledion  of  faing  either  in  that 
way  or  by  eaardian*    That  Fitzherbert  did  not  mean  this,  appears 
from  his  anerwards  mentioning  without  drfiipprobatttfn  a  catb  of 
debt,  in  which  fuing  by  guardian  was  allowed.     Coke  tono,  in  his 
report  of  Rawlyns*s  cafe,  fays,  that  on  fearch  many  precedents  of 
infants  fning  by  enardiiti  were  found ;  nor  in  that  ca^  was  any   . 
olijedton  grounded  on  its  being  a  fait  by  goardtan.    4.  Co*  53.  b. 
But  whether  we  conltrue  the  nreaning  of  thcfe  two  judgss  righdy  oir 
not,  a  cafe  occurred,  in  which  the  point  is  faid  to  have  been  fo 
idjndged.    Voung  ▼.  Ybung,  W.  jo.  177.    However  the  reader 
ihould  at  the  fame  time  be  apprized,  that  according  to  another  re* 
port  of  the  fame  cafe,  the  court  delivered  -no  opinion  on  the  point, 
whether  an  infant  may  fue  by  guardian.     Cro.  Cha.  %6.     See  fnr« 
ther  on  this  fubjed  Palm.  295.  &  Vin.  Abr.  Guardian  and  IVarJ^ 
K.  7.— What  we  have  hitherto  advanced  as  to  fuing  by  froch§mamj 
applies  to  the  courts  of  common  law  only.     As  to  our  courts  of 
eqiuty,  the  ufual  pradice  in  them  is  to  (ue  for  infants  by  p-ochnn  amy 
and  to  defend  by  guardian.     But  it  is  faid,  that  they  may  fue  in 
dcher  way.    Prad.  Reg.  in  Chanc.  296. 

39*  ^*]      (i)  Bat  lord  Dyer  hefd  the  nonfoit  not  peremptory,  if  another  [Note  221.] 
qaarg  rmpedit  was  brought  within  the  fix  months.     Dall. '81,  8a. 
Perhaps,  however,  he  oniy  meant  to  affert  this  in  the  cftft  of  a    . 
fionfttit  hefdn  appearance.     As  to  lord  Coke's  do^ine,  other  au- 
thorities for  it  may  be  added  to  thofe  he  cites.    See  i.  firownl.  161. 
2.  Salk.  559. 

39*  ^*\  (')  ®**^  Brooke  fays,  that  the  award  to  account  is  a  judgmmt,  [Note  222.] 
and  therefore  that  a  Tnan  cannot  be  nonfaitcd  after  fuch  award. 
firo.  Ab(^  Ndnjitit,  pi.  xy,  21.  E.  3.  7.  Rollc  to  the  fame  purpofc 
cites  3.  H.  4.  7.  21.  B.  3.7.  21.H.  6.  26.  i.H.  7.  1.  b.  See 
2.  Ro.  Abr.  131.  However,  he  adds,  that  the  27.  E.  3.  87.  and 
Co.  Litt.  are  contra.  Lord  Coke*3  opinion  is  particolarJy  warrant- 
ed by  Metcalfe's  cafe  in  the  Efeventh  Report,  which,  as  he  here 
esrplains,  proceeded  on  the  diftindion  between  an  inttrhaitvry  and  a 
/atf/judgment. 

{A)  Th« 
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[Note  2Z3.]       (3)  The  cafe  cited  by  lord  Coke  from  the  fioolc  of  Affifes,  con*  f  |4,c« 

fifts  of  varicos  articles  enquired  of  by  a  jury  in  the  court  of  king's  ^ 
bench ;  and  the  feventeenth  of  thefc  relates  to  thofe,  ^who  recci'veper^ 
fons  under  their  patronage^  taking  from  them  certain  yearly  feett  hy  giji^ 
rent^  §r  in  the  name  tf  che^vage,  to  maintain  them  in  nuroHg  or  right. 
Lambard,  in  treating  of  unlawful  aiTemblies*  defcribes  the  offence 
of  chevage  from  the  book  of  Afilfes,  and'  takes  notice  of  it  as  ftiil 
inquirable*    Lamb.  Eirenarch.  ed.  1602.  p.  163. 

[Note  224.  ]  (4)  This  was  the  common  etymology^  when  lord  Coke  wrote  i 
and  it  was  coantenanced  by  mr.  Lambard,  in  the  explication  of 
words  prefixed  to  his  Anglo-Saxon  laws.  Lamb,  de  Prifc.  Anglor. 
Leg.  voc.  Terra  ex  Scripto.  But  the  latter  afterwards  inclined  to 
a  more  probable  derivation,  conje£laring  that  ga'vel  (ignified  rent, 
and  fo  ga<uelkind  imported  land  of  fuch  a  kind  as  to  yield  rent^, 
Lamb.  Ferambulat.  of  Kent,  ed.  1596.  p.  529.  Mr.  Somner  pur- 
fues  the  (ame  idea,  and  expatiates  to  fupport  it.  Somn.  Gavclk. 
lit  edit.  2.  It  is  rather  furprifing,  that  lord  Coke  did  not  hit 
npon  a  like  derivation,  as  elfewhere  he  defcribes  gavel  or  gabel  to 
fignify  rent*  Foil.  142.  a^— See  farther  to  this  point  Robinf.  on 
Gavelk.  1. 

[Note  225*]        (i)  This  extcnfion  of  the  cuftom  of  gavelkind  to  eoUdteraU,  pre-  [  I  ^O* 
vails  univerfally  in  Kent.     See  Robinf.  on  Gavelk.  92. 

[Note  226.]        (z)  There  are  fix  other  ftatutes  for  difgavelling  particular  lands 

in  Kent,  befides  the  31.  H.  8.  though  that  is  the  only  ftatute  in 
print.  They  are  mentioned  in  mr.  Robinfon's  book  on  Gavelkind^ 
and  the  learned  writer  is  very  full  in  his  explanation  a$  well  of  them, 
as  of  the  31.  H.  8.  efpecially  obferving,  that  they  are  condraed  to 
alter  only  the  partible  quality  of  the  cudomary  defcent  to  males^ 
which  agrees  with  lord  Coke's  manner  of  mentioning  the  31.  H.  8« 
See  Robmf.  on  Gavelk.  p.  75.' 

[Mote  227.]         (3}  The  reader  will  find  the  chief  inflances  of  fpecial  kinds  of 

Borough-^nglifli  brought  together  in  olt.  Robinfon's  book  on  Ga* 
velkind.    See  Append,  p.  6. 

[Note  228.]        (s)  Ace.  4.  Tnft.  358.    So  much  of  the  Irifli  ftatutes  of  40.  K,  3.  f"  1  j.1 . 

as  relates  to  abolifhing  the  Erehon  law,  is  in  Dnv.  on  Ireland,  fol. 
ed.  28.  The  other  heads  of  thefe  ftatutes  are  alfo  given  in  the  fame 
book,  p.  44.  What  were  the  molt  exceptionable  parts  of  the  Bre- 
hon  law,  or  Irilh  cudoms,  are  explained  ibid.  36.  in  Spenf.  IieL 
ift  ed.  4.  and  Ware's  Antiq.  of  Ireland,  Harris's  ed.  69. 

{Note  229.]        (i)  Some  think,  that  the  laws  of  England  were  introduced  into  ri4^* 

Ireland  before  this  charter  of  John  by  his  father  Henry  the  fecoitd. 
This  opinion  is  (Irongly  enforced  by  the  teftimony  of  an  hiftoriaa 
of  the  reign  of  Henry  the  third;  for  Matth.  Paris  writes,  that  reM 
HenricuSf  antequam  ex  Hi  hernia  rediret^  apud  Li/more  concilium  com* 
gregavitf  uhi  leges  Augliit  junt  ah  omnihus  grot  outer  recepta^  tt^jn* 
ratorid  cautione  pr^ftitdt  cunfirmata*  Molyn.  Cafe  of  Irel.  Lend* 
ed.  of  20*  p.  24.  and  Matth.  Par.  ad  ann.  1 172.  vit.  H.  2.  ibid.  cit. 
The  other  authorities  to  eilablifh  the  fame  fadl  are  well  colle^ed 
by  mr.  Harris  in  his  edition  of  Ware's  Antiquities  of  Ireland..  Soe 
p.  78.    See  further  1.  Lei.  HiR.  Irel.  76.  &  Vaugh,  293. 

(t)  From 
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• 

(2)  From  cidng  this  paflage  of  the  year-book  of  Richard  the  [Note  229*.] 
*riiird»  according  to  which  Engliih  ftatutes  do  not  bind  Ireland^  and 
from  this  manner  of  mentioning  the  fame  paiTage  in  his  12th  re* 
port,  one  might  infer,  that  lord  Coke  was  of  that  opinion.  1 2.  Co4 
1 1 1, 12.  Bat  in  Calvin's  cafe,  referring  to  the  fame  year-book,  he 
explains  it  to  mean,  where  Ireland  is  not  /pt dally  named \  and  {o 
lie  flates  the  rule  to  be  in  the  4th  Inltitute.  7«  Co.  Calvin^s  cafe 
22.  b.  4.  Inft.  350,  351.  Here  alio  he  cites  the  year-book  of 
I.  Hen.  ^.  which  controals  the  year-book  of  R..3.  Lord  Coke's 
explanation  in  Calvin's  cafe  evinces  his  fentiments  more  llrongly  ; 
becaufe  Ireland,  if  confidered  as  quite  diftin6t  in  government  from 
England,  would  have  been  a  more  apt  inilance  to  fapport  his  doc- 
trine in  favour  of  the  poll-nati  of  Scotland.  We  do  not,  however, 
mean  by  this  to  offer  any  opinion  on  the  controverfy  about  the  po« 
litical  connedion  between  England  and  Ireland.  It  is  a  fubjeft 
of  too  much  importance  and  delicacy,  as  well  as  of  too  much  ex- 
tent, to  be  difcourfed  of  in  a  note.  See  6.  Geo.  i.e.  ;•  22.  G.  3* 
c.  53.  and  23.  G.  3.  c.  28.  The  firll  of  thefe  fhttutes  aiTerts.the 
legiflative  power  of  Great  Britain  over  Ireland,  and  alfo  the  appel« 
lant  jorifdi&ion.    By  the  two  latter  both  are  annihilated. 

(4]  The  fbtute  for  taking  away  military  tenures  leaves  the  te-  £Note  tys^\ 
nore  by  villenage,  as  it  was  before ;  one  of  the  provifoes  declaring, 
that  the  afi  mall  not  be  conflrued  to  alter  or  change  any  tenure 
h  ^^ty  ^f  ^^^'^^Ih  sr  any  fer vices  incident  thereunto*     I2«  Cha.  2» 
chap.  24.  f.  7« 

'42*  a.  J  (2)  But  though  in  old  deeds  ga'velet  may  often  fignify  reni^  and  [Note  2^t»] 
this  nfe  of  the  word  may  belt  agree  with  its  origin,  yet  it  is  not 
the  only  legal  iignification.  On  the  contrary,  the  word  is  noW 
Boft  ttfoally  applied  to  a  remedy  or  procefs,  peculiar  in  denomina- 
doa  to  Kent  and  London,  by  which  the  lord  of  the  fee,  when  his 
tenant  is  in  arrear  for  rent  or  fervice,  may  force  him  to  pay  the  , 
arrears  and  damages,  by  feizing  the  land,  and  holding  it  till  pay- 
ment.  In  Kent  this  remedy  is  founded  on  immemorial  ufage ;  mr. 
Robinibn  learnedly  deducing  it  as  well  from  the  general  law  of 
fiefs,  as  from  the  pradice  of  oor  Anglo-Saxon  anceflors ;  and  the 
pafiages  cited  by  another  eminent  writer,  in  treating  of  forfeiture 
ny  r^Sr,  tending  to  the  fame  point.  Robinf.  on.  Gavelk.  243. 
Wright's  Ten.  197.  The  ga^vtUt,  thus  prevailing  by  the  cuftom 
of  Kent,  maybe  ufed  whether  there  is  a  fufficient  diftrefs  on  the 
land  or  not,  but  is  reftridled  to  gavelkind  tenure.  Robinf.  on  Ga- 
Telk.  243.  To  London  a  writ  of  the  fame  denomination  was  given 
lor  rent-fervice  generally  by  the  i  o.  of  Edward  the  fecond,  which  is 
therefore  called  the  flatute  of  gavelet »  But  by  the  words  of  the  fla- 
tute  this  ]ztter  gavelet  only  lies,  where  the  lord  cannot  obtain  pay- 
ment by  di(lre&  From  this  account  of  the  gavelet  in  Kent  and 
London,  it  appears  that  iir  Henry  Spelman  was  well  jufliiied,  when, 
after  giving  the  etymon  of  gavelet,  and  defcribing  it  fometimes  to 
fignify  the  tenure  of  gavel  Aind,  he  adds,  ga'veht  ton  juris  etiam  pro" 
cejpis  ejl  buic  dicatus  tenyr<e,  cafu  quo  tenens  redditus  (^  fervitia  ultra 
modum  fuhducit ;  quod  et  Londonienfibui  ceditur  fiatuio  an,  lO.  Ed-* 
voardi  2.  de  gaveleto,  Spelm.  Gloff.  voc.  Gavektum,  We  take 
notice  of  this  paffage  fVom  Spelman,  becaufe  the  learned  and  Jnge- 
nions  obferver  on  our  ancient  flatutes  fecms  to  have  mifunderflood 
the  gavelet  thus  dcfcribed ;  for  though  the  word  originally  imported 

(O)  rent. 
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rentt  yet  our  expUnaiion  (hevy.%  that  it  alfo  fSit2Xi%  41  procefi  fir  the 
'     rtcov^rj  of  rent,  technically  called  gaxeUtt  both  in  Kent  and  London* 
See  Barr.  on  Ant.  Sut.  ad  ed.  149.-— Belides  the  two  remedies  thtif 
called  ^a^velety  there  is  another  v^sry  fimilar  one  fpr  rent- fer vice  in 
all  parts  of  the  kingdom  ;  and  this  is  the  writ  of  ctffk'uit,  ivhich  U 
regulated  by,  if  it  did  not  wholly  originate  from  the  ftlcuies  of 
Gloucefter  and  ^'eflminll'^r  the  fecond.     6.  E.  i.  c  4.     13.  £.  i» 
ti,  I.  c.  21.  4i»     But  krd  Cuke,  in  his  comment  oq  t)ie  Itatuie  of 
Glouceller,  mentions  his  having  read  the  record  •f  the  prOcecdi|igs 
on  a  cejjfu'vit  in  the  reien  of  King  John.     2.  Inft.  295.     Yet  th'is 
feems  lirange,  becaufe,  la  the  reign  of  this  prince>  the  lord  of  the 
fee  had  a  much  more  eafy  way  of  recovering  his  tenant's  lanfi  f9f 
default  of  feryice,  than   by   a  cgj^wuit  in  the  court  of  the  kingt 
namely/^  diilrefs  of  the  laud  by  a  procefs  of  feizure  in  his  owti 
fourt.     The  lattef  mode  continued  till  the  52.  of  H^n.  3.  took  i^ 
away,  by  prohibiting  diftrefs  of  the  freehold  except  by  the  king*9 
writ,  and  10  leaving  the  tenant's  chattels  as  jhe  only  fubje6\  fpr  the 
lord's  diilrefs.     It  was  thi&  alteration  of  the  old  law,  wKichI  as  we 
apprehend,  gave  occafion   to  introducing  the  cejfa^it  by  th^  ftar 
tates  of  Gloucefter  and  Weilminflcr ;  nor  at  the  urmoft  can  we  aci 
count  for  an  earlier  ufe  of  the  ccfuvit  rhan  the  52.  of  Hen.  3,    Per- 
haps, therefore,  lord  Coke's  cale  of  king  John  was  qotlupg  jnpre 
than  a  procefs  of  cejfer  in  the  lord's  court,  and  he  might  onl^  call  it 
a  ceJTa-vit  by  reafon  of  the  refemblaoce  between  thp  proceed  logs  on 
the  writ  of  eeffavit  in  the  king's  court,  and  ihofe  on  the  procefs  of 
ttjffavit  in  the  court  of  the  lord. — ^Thefc  remedies  q{  ga^eLt  and 
€ejfa'vit  are  now  fallen  wholly  into  difufe,  mr.  Lambarial  not  remem- 
bering an  ixiAan^e  of  reibrting  to  the  cullomary  ^aWiT/  of  Kenp  in 
.   his  time,  and  the  cafes  in  our  books  on  both  the  ga^veUff  and  the 
tJpivit  heing  all  of  ancient  date ;  from  which  it  may  be  prefumed^ 
tEat  diftrrfs  of  the  tenant's  eoods  is  now  ufually  a  very  faJScif  nt; 
or  at  leaft  a  preferable  reinedy.     jpamb.  Perambulai.  ed.  i^^pb.   nJ 
555*     Nor,  whilft  the  others  contiti^ed  in  ufc,  were  they  sipphcabfe, 
except  when  the  tenure  was  in  fee.     I^oth  on  Real  A(l.  133.     But 
in  imitation  of  them,  ifhath  long  been  the  pradHce  to  r^ftrvc  a 
power  of  re-entry  for  nonpavment  of  rent  on  granting  leafes  for 
lives  or  years ;  and  the  legijl-iture  have  alfo  interpofed  againft'^ef- 
fees,  as  well  to  obviate  the  diliicuhy  from  the  niceticrs  0/  an  eotry 
for  forfeiture  at  common  law,  b.y  enabling  landlords  »o  recover  poi- 
feflion  by  ejedlment  in  a  fpecial  manner,  as  10  qualify  and  prpveiVt  ao 
abufe  of  the  tenant's  rcixedy  of  injunction  i^  efjuttj.     4:  Goc^  ;s. 
c.  a 8.     f  urthftT,  on  a  like  principle  of  ccyivenicnce,  a  fummary  ju- 
rifdidion  is  given  to  juftices  of  the  peace,  enabling  thfm  to  refture 
the  poffeflson  to  the  landlord,  where  the  tcnfUit  defcns  the  preroHti' 
in  leafe,  withoat  leaving  a  (ufiictpntdiftrers.-    ii.  G.  2.  c.  19.     Sec 
further  as  to  the  <effavit  and  other  Tcmedics  fqr  fubftraAipn  of  fer- 
vices,  3.  Blackft.  Comm.  ^th  ed.  250. 

[Note  232.1         (0  In  a  precedincr  pore  lord  Coke  afTerts,  that  refervatton  is  T  lit.  2 

aliuays  of  a  thing  newly  created  oyt  of  the  land  dcmifed.  Ant.  47.  a. 
But  here  he  is  more  c^ualified  in  exprciEon,  and  alloyvs  th^  v^ord  to 
hejhmetimes  ufcd  to  except  part  of  the  thing  granted.  HowevM^ 
the  former  is  the  more  technical  ufe  of  the  word;  excefithn  being  a 
mortx  proper  term  than  rd/er-jinion  for  the  latter  f  utpo^e.  1  he 
learning  on  this  fubjeft  will  be  found  under  the  tide  Re/ervation  irt 
Vincr'<  Abridgment- 


Lib*  2.  Of  Rents*  Seft,  217. 

J^?.  b«  1  (3)  '^^  tndtMting  or  catting  in  modum  dcntium^  which  is  nfually  [Note  23  ].  ] 
»  '^*  *-l  at  the  top*  ever  fuppofes  two  parts*  being  made  in  order  that  the 
parts  when  joined  nay  be  authenticated  by  the  famenefs  of  the 
cutting.  See  as  to  the  ufe  and  origin  of  indenting  charters  in 
finglandy  Mad.  Formolar.  Anglican,  p.  28,  29.  of  the  dJjTenatioA 
prefixed. 

^4)  Mr.  Madox  •bje^b  to  lord  Coke's  treating  the  ehirographum  [Note  254.] 
as  altogether  the  (ame  thing  with  the  indenture  \  becaufe  anciently 
»anv  cbirographa  were  not  indented,  bat  cut  in  the  re^ilinoar  form. 
Mad.  FormuL  Anglic.  DifTert.  p.  29.  In  fa^,  the  name  oi  cbiror 
gr^^h  properly  belonged  to  thofe  deeds,  which  were  at  firft  of  two 
parts,  written  on  the  fame  paper  or  parchment,  with  the  word  cJ^i* 
T9graphum  in  capital  ktters  between  the  two  parts,  and  were  after- 
wards divided  by  a  cat  through  the  middle  of  thofe  letters ;  an4 
ckus  whether  the  cutting  was  indented  or  in  a  ftrait  line,  fuch  deeds 
were  equally  chirograph  a.  Ibid.  28,  29.  Cangii  Glofl*.  voce  chi^ 
ragrafha.  Spelm.  GIofT.  voce  indent ur a*  Mabill.  de  Re  Diplo- 
jnatt  lib..i.  c.  2.  Some  indeed  apply  this  explanation  to  the^/r^ 
^etphitt  aad  only  defcribe  the  chirographa  as  deeds  of  one  part,  and 
io  called  from  being  written  with  the  party's  own  hand.  Lyndw. 
dt.  de  offic.  Archidiac.  c.  i.  in  not.  But  the  fame  perfons  allow^ 
f^X,  fometimei  fyngrapha  and  chirographa  are  ufed  promifcuoufly^ 
and  in  the  opinion  of  others,  they  are  more  commonly  fo  applied. 
Ibid*  &  Mao.  ubi  fupra.  Both  the  chirograph  and  the  indenture, 
then,  ufually  importing  to  be  a  deed  of  two  parts,  they  are  fo  far 
the  iame;  and  we  do  not  apprehend,  that  lord  Goke  meant  to 
carry  the  re(emblance  (jirther.  Confequently  he  is  not  afFeded  by 
Mr.  Madox's  observation,  which  fecm5  to  fuppofe,  though  too 
hallily,  that  lord  Coke  had  confidered  the  chirograph  and  the  /«- 
dtutun  as  wholly  the  fame* 

(5)  The  true  meaning  offee^farm  is  a  perpetual  farm  or  rent;  [Note  235.] 
the  name  being  founded  on  the  perpetuity  ef  the  rent  or  fervice,  ^  * 

not  on  the  quantum*  See  Mad.  Finn.  Burg.  3.  Here  indeed  lord 
Coke  feems  to  indmate  the  contrary,  by  confining  the  denomina* 
tion  €^  fei'fartn  to  Tents  at  lead  equal  to  the  fourth  part  of  the 
value  of  the  land ;  and  the  word  is  explained  in  a  like  manner  by 
Sir  Henry  Spelman  and  the  author  of  the  book  of  Old  Tenures,  wick 
this  difference  only,  that  the  latter  reftrids  the  value  to  a*  thirds 
See  Spelm.  GlofiL  voHce  feodi-frma, .  and  Old  Ten.  tit.  fee-firmer 
fine  it  wocdd  be  wrong  to  underlland  any  of  thefe  writers,  as  in- 
tending ab/olmely  and  uni*ver/aliy  to  exclude  all  rents  of  /^- value; 
for  the  word/ee'/arm  moil  certainly  imports  every  rent  or  fervice, 
whatever  the  quantum  may  be,  which  is  referved  on  a  grant  in  fee ; 
and  fo'lord  Coke  himfclf  agrees  in  another  work,  cuing  Bricton 
and  other  books  for  authorities.  2.  Inil.  44.  Britt.  164.  b.  The 
fometimes  confining  the  term  oi  fee-fartn  10  rents  of  a  certain  va- 
lue probably  arofe,  partly  from  the  flatute  of  Glouceder,  whi«h 
gives  the  ceffanfit  only  where  the  rent  aniounts  to  on$- fourth  of  the 
value  of  the  land,  and  partly  from 'its  being  mod  ufual  on  grants  in 
fee-farm  not  to  referVe  lefs  than  a  third  or  fourth  of  fuch  value.  * 
See  6.  £.  I.  c.  4.  F.  N.  B.  210.  C.  Ant.  142.  a.  note  2.«->Aft(r 
the  ftatflte  of  quia  emfdoree  granting  in  fee-farm,  except  by  the  kin^, 
became  impra^cable;  becaufe  the  grantor  parting  with  the  fee  u 
by  operadon  of  that  lUtttte  without  any  revcrfion,  and  without  a 

(  O  2  )  teverfion 
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reverfion  there  cftnnot  be  a  rent-fervice,  as  Littleton  himfelf  wiit« 
in  Sedion  216.  Yet  I  have  feen  a  modern  grant  in  fee  of  a  large 
eftate  in  Ireland,  referving  a  perpetual  rent  of  great  valae.  Bat 
fuch  rent,  confidered  as  a  fee- farm  rent,  I  thonght  clearly  void. 
•  However,  as  in  the  cafe  I  allude  to»  the  conveyance  contained  a 
power  for  the  grantor  and  his  heirs  and  aiSgns  to  dtftrain  for  the 
rent  when  in  arrear,  and  alfo  a  power  to  enter  and  receive  the  pro- 
mts till  all  arrears  (hould  be  paid,  the  rent  migiit  be  good  as  a  rent- 
charge  :  and  (b  on  being  confulted  I  held  it  to  be«-— Since  writing 
the  preceding  part  of  this  noie,  a  moft  valoaUe  coUedion  of  new 
Reports  has  been  publifhed ;  and  in  one  of  the  cafes,  the  learned 
reporter  has  given  a  ilote  relative  to  fee-farm  rents,  which  well 
deferves  attention.  See  the  cafe  of  Bradbury  'v,  Wright,  in  Mr. 
Douglas's  Rep.  of  Ca.  in  B.  R.  602.  However,  I  to  far  differ 
from  the  laft-roentioned  note,  as  to  cominae  of  opinion,  that  the 
term  of fei'/arm  b  not  properly  applicable  to  any  rents  except  nmtt 
Jirvici. 

[Note  236*  ]       (0  Formerly  it  was  doubted,  whether  an  annuity  was  affignAle,  [l  44'  ** 

though  ajigns  were  mentioned  in  the  grant;  the  argument  beings 
■that  It  was  a  mere  peribnal  contradt,  and  therefore  a  choji  in  aSi^m* 
•See  the  cafes  in  2.  Vin.  Abr.  515.  and  3.  Vin.  Abr.  i^i.  But  in 
•a  cafe  in  C.  B.  3.  Cha.  i.  this  obje^ion,  which  in  flri£lne(s  of  law 
carried  force  with  it,  was  over-ruled.  Gerrard  v.  Boden  Hetl.  So. 
It  feems  too,  that  naming  ojffi^ns  is  not  eflential  to  the  making  an 
annuity  affignable,  the  principle  of  the  objection  to  its  being  fo 
•being  the  fame,  whether  affigns  are  mentioned  or  omitied.  nomr^ 
ever,  Perkins  in  the  fpecial  cafe  of  an  annuity  fro  eonfiUp  imfemJnsJB 
requires  naming  oi  affigns.  Perk.  f.  101.  Even  then  too  he  qnef- 
tions  the  annniiy  being  affignable.  But  this  was  fettled  in  Maund^s 
cafe  7.  Co.  28.  b.  one  point  refolved  .being,  that  exprefs  words 
would  nuke  fuch  an  annuity  affignable. 

(Notfc  X37.]        (2)  The  reafon  is,  becaufe  onr  law  prefumes,  that  it  b  not  in- 
tended to  include  the  heir  in  the  obligation,  where  he  is  not  named  ; 
and  confeqaendy,  in  the  cafe  fuppoied  by  lord  Coke,  it  is  too  late 
to  eled  to  make  the  rent-charge  an  annuity  after  the  death  of  tbo 
grantor.    Seepoft.  383.  b.  384.  b.   386.  a.     10.  Co.  128.  a.  Vin* 
•Abr.  'Annuity t  B.     But  this  reafoning  fails  in  application,  if  the 
•grantor  of  the  annuity  is  a  body  politic,  and  as  iuch  hath  perpe- 
tual continuance.    Therefore  an  annuity  granted  by  the  king  will 
'bind  his  heirs  and  fuccelTors,  though  not  named,  bis  political  capa« 
..    city  never  dying,  but  having  continuance  in  his  fucceffor;  and  ib 
it  Was  adjudged  the  15th  of  Elizabeth  in  Sir  Thomas  Wroth's  cafe. 
Plowd.  455. 

[Note  238.]    ,    (3)  But  if  the  grant  be  to  hold  one  acre  for  life  and  the  other  ^145*  &• 

in  fee,  and  donee  makes  feoffment  of  ont  acre  only,  it  is  an  eledion 
to  have  the  fee  of  that ;  and  this  being  lawful  nothing  is  forfeited. 
Perk.  f.  78.     Plowd.  6.  b. 

i 

(Note  239.  ]        ( 1 )  This  is  explained  to  be  imrnded  only  in  refpcfi  to  the  county  [145.  l>» 
'-'  court;  for  in  the  king's  bench  the -bailiff  is  not  liable- to  a  fine; 
<  and  therefore  it  has  been  held,  that  there  one  may  make  conufaace 
and  claim  property  by  a  bailiff.    Adj.  in  Hamftead  v.  Oldham. 
I.  Lev.  oo.  ami  1.  Keb.  441. 

(2)  Bat 


Lib.  2.  Of  Rents,        Scft.  219— 222ir 

(2)  Bat  in  favour  of  liberty^  the  law  permits  two  to  join  in  fuing  [Note  240.]* 
the  writ  dt  bomim  npUgiando.    F.  N.  ^»  66.  F.  . 

I46.  bj  (i)  At  fird  this  may  feem  contradifted  by  the  ftatute  of  32.  H.  8.  [Note  241*  ] 
c  37*  according  to  the  recital  of  which  the  executors  of  tenant  for 
life  of  a  rent-charge  had  no  remedy  at  common  law  for  arrears  due 
to  thdr  teHator.  But  lord  Coke  in  another  place  obferves,  that 
the  preamble  of  32.  H.  8.  fhould  be  under flooa  to  apply  not  to  te- 
nant for  his  life  only,  but  to  tenant /«r  autre  we,  fo  long  as  cejiui 
fMi  vii  lives.     PofL  162.  a. 

147*  ^O     (4)  H<>w  the  remedy  by  aflife  is  affe£)ej  where  the  rentiflues  [Note  242.] 
out  of  the  land  in  feveral  counties,  is  explained  by  lord  Coke  poft. 
fol.  153*  b*  154.  a. 

(5)  See  pofl.  148.  a.  and  349.  a.  where  the  fame  do&ine  is  ex-  [l^ote  243. 1 
prdfed;  but  it  is  added«  that  the  grantee  (hall  have  a  writ  of  "^ 

annuity, 
•   . 
48,  a«]      (0  Ace,  Dy.  253.  a.  for  there  is  a  ca(e»  in  which  it  was  held,  [Note  244.] 
that  a  rent  charge  mould  to  to  the  heir»  though  heirs  were  not  men- 
uoned,  except  in  the  claufe  of  diilrefs. 

(3)  But  Hobart,  who  arguindo  puts  the  like  cafe«  obfenres,  that  [Note  245.] 
the  tenant  is  not  compellable  to  attorn.    Hob.  25* 

(4)  This  feems  a  miftake :  at  leaft  I  cannot  find  any  paflage  of  [Note  24$.J 
the  kind  in  Littleton.     In  one  copy  which  I  have  of  the  Coke  upon 

Littleton,  the  whole  of  tbis  paflage  is  ftruck  through  with  a  pcn| 
and  in  another  it  is  fcored  under  as  doubtful. 

4^.  b.j      (1)  This  pofition  is  denied  by  lord  Hale  and  the  court  of  king's  [Note  247.1 
bench  in  the  cafe  of  Hodgkins  v.  Robfon  and  Thomborow,  Mich. 
27.  Cha.  2.      See  the  report  of  that  cafe  in  1,  Vent.  277.  2.  Lev. 
143.  andPollexf.i4i. 

(2)  Ace.  in  Afcough's  cafe,  9.  Co.  135.  b.  and  there  the  reafon  [Note  248. 1 
u  exprefled,  namely,  uat  one  copai:cener  (hall  not  be  prejudiced 
by  the  toroous  ad  of  the  other.    See  alfo  ace.  poft.  188.  a. 

(4)  So  alfo  by  the  tortious  ad  of  the  leflee  a  condition  may  be  [Note  249.] 
apportioned ;  though  in  general  it  is  not  divifible  by  ad  of  the 

parties.    Foft.  275.  a.    Se  4.  Co.  120.  a.    8.  Co.  79.  b. 

(5)  Whatfervices  (hall  be  extinguiihed  by  the  brd*s  purchaie  rNoteaco.! 
of  part  of  the  land,  and  what  (hall  be  apportioned  or  remain,  is  ex-  ^  ^    ^ 
plained  much  at  large  in  Talbot's  cafe«  8.  Co.  105.  and  in  firuer- 
ton'scafe,  6.  Co.  ]« 

(9*  ^'l  (3)  A  learned obferver  on  the  Coke  upon  Littleton^whofeMSS.  [Noteaci.] 
notes  I  have,  objeds  to  it  as  againft  reafon^  that  the  lord  fiiould  lofe 
hu  fervice  from  the  third  jointenant.  However,  the  year*book  of 
£•  4*  dted  by  lord-Coke^  is  an  authority  for  the  pofition;  and  fur* 
ther  it  (hould  be  confidered,  that  the  cafe  fnppofed  is  of  an  itttir§ 
icnt|  that  is«  of  one  incapable  of  divifion. 

(O3)  (3)  This 


Lib.  2.      Cap.  li.  Of  Rents.        Seft.  225 — 232. 

[iNote  2^t.]i      (3)  This  oriy  ihews»  that  the  tenint  cannot  be  made  Kable  to  fj  ro»  1 

two  feveral  diflrefles  by  a^  of  bis  lord:    But  on  oQ  of  Ittvi  it  b  ''    "^ 
otherwife,  of  which  lord  Coke  gives  an  inflance  poll.  164.  b. 

[Note  253.]  (4)  This  paflage  being  ihortly  expreffed  roty  to  fome  be  obicare. 
The  cafe  interrded  is  that  of  lord  mefne  and  tenant,  where  the  rent 
from  the  tenant  to  the  mefne  is  greater  than  the*  latter  pays  to  the 
lord,  and  the  lord  purchafes  of  the  tenant ;  the  conleqaence  of 
which  is,  that  the  mefne  becomes  intitled  to  the  farplofage  rent 
frum  the  lord,  namely,  to  fo  mach  as  the  rent  from  the  tenant  to 
the  mefne  exceeds  the  rent  to  the  lord  from  the  mefne.  See  W. 
Jo.  234.  and  poll.  Se^.  234.  and  fol.  154.  b,  and  309.  b. 

[Note  254  ]       (3)  So  if  land,  to  which  common.is  appendant  or  appurtenant,  {151*  ^ 
be  recovered  in  aflife  of  novel  difreilin,.it  is  a  tacit  recovery  of  the 
common  alfo.     Poft.  194.  b.     It  is  the  fame  on  recovery  of  a  ma-  , 

nor,  to  which  a  villein  is  regardant,  Poft.  306.  b.  So  remitter 
to  the  principal  is  remitter  to  the  acceflfary.  Poft.  349.  b.  All 
tliis  is  agreeable  to  the  rule,  that  aceejhrium  Jequitttr  fuimtrincipaU, 
which  is  cited  in  the  next  folio.     See  152.  a.  and  the  caie  of  trees  I 

in  1 1.  Co.  49.  b* 

[Note  255.  ]       {^)  ^^  recovery  ivithout  title,  where  ufed  to  mean  a  commix  re- 
covery, fee  ant.  104.  a.    Of  recovery  av/VA0«/ ////^,  as  diftinguiOied  ' 
from  a  common  recovery,  read  poll.  362.  a. 

[Note  256.  J       (2)  This  diftinftion  of  incidents  is  made  before  fol.  93.  a.    For  [  I  ^  !•  E 

examples  of  incidents  infeparable,  fee  inPtz,  and  alfo  ant.  99.  a.  b. 
•     1I3.  b.     150.  b-.     151.  a.    Bro.  Nouv.  Caf.  pi.  7. 

[^Totc  257.]        (5),  Lord  Coke  only  means,  that  a  revcrfion  cannot  be  without 

fealty,  and  its  infeparable  concomitant  the  remedy  of  diftrefs.  In 
refpe^  to  prefent  profit,  a  reverfion  may  be  dry  and  fraitlefs  dur* 
iHg  the  particular  eftates,  and  until  it  comes  into  poifeflion.  To  a 
reverfion  of  this  latter  kind,  lord  Coke  himfelf  gives  the  defertption 
of  dry  and  fruitlefs,  ant.  1 1 1.  b.  Hence  it  appears,  that  the  word 
feck  is  ufed  by  our  lawyers  in  two  fenfes.  According  to  one,  it 
fijrniffesj  tvant  ofremiJy  by  diftrefs^  as  Littleton  expounds  the  word 
in  SeAicfri  21^.  In  another,  it  imports  *want  of  prejent  f^Mit  a/td 
prof  1 9  as  in  the  cafe  of  the  reverHon  without  rent  or  other  fervice 
cxcjept  fcalty. 

[Note  258.  ]       (6)  This  reafon  is  unexceptionable  in  refpeft  to  ferviccs,  which  ^  I  r2.  2 

in  their  nature  are  infeparable  from  the  reverfion,  fuch  as  fealty. 
Bttt  it  fails  in  rcfpcft  to  the  rent,  which  lord  Coke  has  be/bre  rt^ 
prefented  to  be  a  feparable  incident,  ant.  151.  b.  The  true  con- 
ftru^Vion  of  the  grant  ftrppofed-  feems  to  be/  that  it  is  fnffleient  to 
pafs  the  rent  as  a  rent  feck,  but  that  for  the  other  fervices  it  is  toid. 
It  ihould  be  recolle£led  too,  that  this  conftrudion  is  conformable  to 
one  by  lord  Coke  on  a  fimihtr  cafe,  which  he  ilates  and  exfJains.  in 
fol.  150.  b.     See  the  top  of  the  page  there. 

[Note  259  ]      '  (1)  In  the  precfeding  cafe  lord  Coke  flatea  tltedoftrine  upon  it  f  i  rj.  b 
zih  a  mere  d^^T^ ;  and  by  his  marginal  refti^ence  to  the  chapter  of 
Confirmation,  he  apparently-  rWerres  hk  &iirk  opifitoftfora  future 
occafion.     Alierwards  when  he  relumes  tlk  fubjeA,  he  holds^  that, 

*  *  oa 


Lib.  2.  Of  Rents.        Secft.  23^^  23^. 

•  •ft  account . of  <8^0itf  ofprMty  between  the  lor  J  pjTramcnrat  and  the 
tenant  yAfTLVTcA^  corifirmation  from  the  former  to  the  latter  cannot 
abridge  tUe  fervtces  due  to  the  mefne,  and  fo  a^er  the  tenttre  ba* 
(tirecii  iht  meftie  aAd  the  tenant  paravail.     Polt.  305.  b. 

Jz)  Lord  Coke,  m  a  fobfequent  part  of  h^a  Commentary  gives  a  [Note  260.] 
erent  decHlon  of  this  cafe ;  for  there  he  hcdds,  that  the  lord  can* 
-not  extingoHk  the  mefnahy  by  confirmation  to  the  tenant  paravail, 
the^e  being  m  privity  betwei  n  them.  Poft.  305.  b.  But  this  is 
Bot  any  cOntridiOion  of  himfelf ;  becaufc  here  he  is  apparently 
gx? iiig  the  ^iSk^  of  others. 

(3)-  It  defcrres  consideration >  whether  the  reUa/e  of  lord  para-   [Note  261.  ] 
moont  is  not  as  infufHcient  to  pal's  the  feigniory  to  the  tenant  para- 
'vaH»  as  a  confifmasion^  both  being  conveyances  in  which  privity  is 
required.     See  poft.  Sed.  461. 

(4)  The  reafon  of  this,  is  elfewherc  explained  to  be,  that  tlic   [Note  262.] 
Itsigniory  being  extio^  for  the  fee-iimple,  it  cainnot  remain  for  the 
particular  eftate  eithar  for  life  or  in  tail.   See  poft.  3 1 2.  b.    Quick'i 
cafe  9.  Co.  1 2^.  b.    a  cafe  in  Gouldib.  1 49.  and  Biikgham's  cafe 
a.  Co«  92.  . 

(6)  It  (bomb  harflkty  to  prefer  a  mifchief  to  an  inconvenience^  [Note  263.] 
the  greater  evil  to  the  lefier.     But  the  true  conftrn^ion  of  the  rule 
obviates  this  obje^ion ;  for  it  certainly  means,  as  lord  Colce's  ad- 
dition explains,  that  the  law  prefers  a  private  mifchief  to  a  puhiic 
incoaretlienoe'. 

.    (7)  The  fame-maxim  is  cited  po((.  319.  a.    In  Wingate's  Max-   [Note  264.  ] 
im»  327.  there  is  a  great  variety  of  cafes  for  illuftration  of  the  rale. 

153*  ^'J  (0  If  the  rent  may  be  diflrained  for,  can  it  be  properly  called  [Note  265.  ] 
feck?  Littleton  in  Sed.  21B.  defcribes  a  rent  to  be  feck,  becaufe 
fiiflitk  is  not  incident  to  it.  But  if  lord  Coke  is  right  hefe,  a  rent 
may  be  feck,  and  yet  be  diflrained  -  for.  According  to  the  refolu* 
ti#h  of  the  king's  bench  in  W.  Jo.  234.  the  rent,  in  a  cafe  fuch  as 
is  fuppofed  by  Littleton,  is  quafi  a  rent/ervice  diilreinable  of  com* 
mon  right.  In  other  words,  the  diftrefs  is  given,  or  rather  faved, 
by  the  law^  to  prevent  the  mefne  from  being  prejudiced  by  afks 
between-  lord  and  tenant  to  which  the  mefne  is  ho  party.  ^  This 
brings  the  cafe  to  a  refemblance  of  a  rent  refe/ved  for  equality  on 
a  partition  between  coparceners;  which  by  the  implication  or  law 
i^  a  rent-charge  without  aid  of  any  claufe  of  diilrefs,  and  therefore 
called  by  Littleton  a  rent-charge  diliraioable  of  common  right. 
See  pod.  Se6i.  253. 

(4)  Ace.  Bfo.  Ahr.  Executions  143.     Yet  it  has  been  Hud » that  [Note  266.] 
the  reveriion  itfelf  is  not  extendable.     Bro.  Nouv.  Caf.  pi.  227.  * 

$ee  as  to  this  1.  Ro.  Abr.  8)i8.  pi.  6.  and  7.  Mod.  40.  and 
Carth.  126. 

153,  b.J       (2)  Ace.  as  to  condition  of  re-entry,  poft.  301,  a.  ace.  whether  [Note  267*4 
the  condition  be  for  re-entry  or  a  fum  nomine  p/rme,  7.  Co.  28.  b« 
Hob.  82.  207.    But  the  cafe  of  Thyn  v.  Cholmlcy«  Mo.  347.  is'  ' 
contra  as  to  a  fum  nemine  puna, 

(O4)  (7)  For 


Lib.  2.      Cap.  12.  Of  Rents*  SeA.  2^^^ 

[Note  a68.  ]  (7)  For  other  defcripdons of  difiafin  befidei  tliofe  ^^c&  or  re- 
ferred to  by  lord  Ceke»  fee  poft.  377.  a.  6.  Co.  58.  The  aodent 
motbors  ciced  by  lord  Coke,  particolarly  Bramn  and  Plea,  are 
very  fall  ia  explaining  the  varions  modes  of  dilTeifin.  The  addi- 
tional marginal  referenceii  to  4.  Leon,  and  Cro.  Cha.  are  to  cafes 
about  difleifin  by  #/#Am«  as  to  which  fee  poft.  306.  b.  and  525.  a« 
See  alfo  the  cafe  of  Taylor  on  demife  of  Atkyns  ▼.  Horde,  1.  Barr. 
60.  In  this  lad  cafe  it  was  attempted  to  fappon  a  common  reco* 
very  by  fuppoiing  the  tenant  to  the  praecipe  to  have  gained  a  free«- 
jliold  by  difieifu.  The  nature  of  a  diiTemn  was  thmfore  elabo- 
rately invedigated  by  the  counfel.  Lord  Mansfield,  alio,  who  ha4 
been  recently  made  chief  jaflice  of  the  king's  bench,  and  delivered 
the  court's  opinion  in  a  very  didinguifhed  argument,  expatiated  oa 
the  fame  fubjed,  in  order  to  repel  the  arguments  for  a  freehold  by 
diiTeifin  in  the  cafe  before  the  court,  by  (hewing,  that  the  dofbioe 
in  out  books  about  difleifins  chiefly  applies  to  diifeifin  by  a  ^Hbn 
clewing,  and  for  the  fake  of  certaun  remedies  to  fuppofe  himfelf 
diffeifed.  There  will  probably  be  occafion  to  refer  to  fome  poinu 
of  the  learning  difplayed  in  the  courfe  of  this  Yimous  cafe  in  a  fnb- 
feqaent  part  of  the  prefent  work ;  efpecially  where  Littleton  writes 
concerning  diiTeifins  by  eU^ion.    See  poft*  Sed.  ^SS* 

[N|>te  269.]       (2)  Fitzherbert  in  the  place  cited  in  the  margin  is  a  diied  an*  ['54.^  ^\ 
thoricy  for  this,     fiat  according  to  Finch,  more  than  two  coundes 
cannot  join*    Fine,  Oefcript  del  Com.  L.  59*  a.    See  further  on 
tri^l  by  two  or  more  counties,  zi*  Viq.  Abr,  105. 

[Npte  270.]       (7)  So  where  lands  and  iemmntts  are  devifable  by  cuftom  of  a 

borough,  both  rent-charge  and  rent-fervice  are  within  tl|^xttftom. 
Poft.  Sed.  CB5.  But  fometimes  the  word  Ummm  is  ofed  in  a 
more  limited  fenfe,  and  to  exclude  rents  and  other  incorporeal  here-^ 
ditaments,  as  by  Littleton  ii^  writing  of  defcents  10  toll  entries.  See 
poft,  Sed,  385. 

f  Npte  ?7;.]        (n)  I'his  is  an  additional  reafon  againft  a  writ  of  rediffeifin; 

becaufe  that  writ  requires  that  the  coroners  be  taken  to  fee  it  exe- 
cuted, and  they  are  not  officers  of  die  court  of  ancient  demefne« 
The  fame  reafon  applies  more  ftrongly  in  refped  of  the  Iheriff,  for 
the  writ  is  diredable  to  him,  and  he  is  judge  as  well  as  officer  in 
it.  See  Kitch.  96.  a.  U  Fulwood's  cafe,  4*  Co.  6^.  a.  See  alfo 
Dslt,  Sher.  33.  b.  where  the  flieriff's  duty  in  exeentmg  the  writ  of 
difleifin  is  explained, 

[Note  271,]        ( I )  So  if  a  feme  commits  a  rediffeifin,  and  afterwards  is  married,  [  1 54*  b,  j 

the  writ  lies  aeainft  both;  becaufe  in  that  cafe  the  hnibsnd  is  i 

named,  not  as  the  ador,  but  only  in  conformity  to  the  law  which 
will  not  fufter  the  wife  to  be  fued  alone,  and  tofatis^  the  damages. 
Hob.  96. 

[Note  S73.]        (4)  The  reafon  is,  becaufe  the  alteration  is  made  by  the  ad  of  ! 

others,  namely,  of  the  lord  paramount  and  tenant  paravaUe.  Acc^ 
4.  Co.  9.  a.  and  b^  in  Bevil's  cafe.  Secant.  Sed,  232,  poft,  309.  b, 
ant.  152.  b. 

(Note  274.  J       (3)  In  a  Ccjce  upon  Littleton  in  my  poffeflion,  there  is  the  fbl-  [  I  C  C.  a.] 

lowing  marginal  npte  ^  theneceffity  of  having  |2  jorors^tw^  In      '''' 

<*  the 
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**  the  manor  of  PeniyD  Farrein  in  Cornwall,  there  was  a  caftome 
^  to  cry  an  iflTue  with/x  jurors ;  and  this  coftome  was  adjudged  no 
^  good  caftome,  as  RoUe  cheife  jafUce  affirmed  in  Mich.terme 
*'  1652."    The  printed  books  alfo  fumifli  two  cafes  aguaft  fuch  a 
culiom ;  in  the  firft  of  which  cafes  Rolie  appears  to  have  argoed 
for  it,  and  to  have  noticed  that  there  was  a  moltitude  of  records  in 
twenty  feveral  courts  in  Cornwall  proving  its  prevalence.    See 
Fredymock  v.  Ferryman,.  Cro.  Cha.  259.     ?•  Ro.  Abr.  56A.  and 
Aike  et  Aimon  v.  Hunkio,  i.  Sid.  233.    However,  in  fome  Ipedal 
cafes  the  jury  may  be  lefs  than  twelve ;  and  in  fome  mnft  or  may 
be  more.-— I.  They  may  be  lefs.    Thus  it  may  be  in  Wales  under 
the  provifion  of  the  ftatute  of  34.  &  35.  H.  8.  concerning  Wales* 
which  allows  of  fix.    See  34-  &  35*  H.  S.  c.  a6.  f.  74.     (fro.  Cha.. 
259.     I.  Sid.  233.  and  3.  G.  2.  c.  2j.  f.  9.    So  alfo  it  is  in  foSne 
ipecial  cafes  in  England,  as  6  or  8  in  inquiry  of  damages  on  de- 
fault, and  in  inquiry  of  wafte,  though  this  latter  has  been  queftioned 
and  even  denied.     Spelm.  Glofi*.  voce  jurata.  Ficzh.  N.  B.  107. 
C.  Dane  Trials  per  Pais,  cap.  6.     i.  Ventr.  113.    Finch.  Law 
400.     Further  there  is  in  Glanvil  a  writ  for  a  jury  of  8  to  enquire 
into  the  age  where  infancy  is  alledged.     Glanv.  lib.  13.  c.  14, 
15,  i6.-««2.  Inllances,  in  which  the  law  allows  or  requires  more 
than  twelve,  are,  attaint  in  which  there  muft  be  24,  the  great  affize 
in  which  there  muft  be  16,  the  grand  jury  for  indidbnents  which 
afnally  confiftof  fome  nomber  between  12  and  23,  and  writ  of  in- 
quiry of  wafte  in  which  13  have  been  allowed.     Finch.  Law  484. 
Spelm.  Gloif.  yoccjurata.    a.  Hal.  Hift.  Pi.  C*  161  •  and  Cro* 
Cha.  414. 

^55*  ^*3  (')  ^^  P^^  ^$7*  **  ^"^:  '^$'  *'  "*  ^*  '^^'  quaCficadon  is  [Note  275.] 
now  become  unneceiFary  in  civil  cafes,  the  4.  An.  c.  16.  f.  6.  Sc  7. 
direding  that  in  them  the  jury  fliall  be  taken  from  the  bodv  of  the 
county.  See  ant.  125.  a.  n.  a.  and  a  learned  tra£l  by  the  late  mr. 
feijeant  Wynne,  intitled,  a  Diifertation  on  the  writ  de  mn  fnuudU 
in  affljis  itjuratit.     See  alfo  2.  Inft.  447.  Ac  561. 

(5)  This  JicantatuMt  as  lord  chief  jufttce  Vaughan  calls  it  on  ac«  [Note  876.J 
count  of  its  frequency  in  the  books,  about  the  refpe^ve  provinces 
of  judge  and  jury,  hath  fince  lord  Coke's  time,  become  the  fubjeft 
of  very  heated  controverfy,  efpecially  on  profecutions  for  ftate^li- 
bels ;  fome  aiming  to  render  juries  wholly  dependent  on  the  judge 
for  matters  of  law,  and  others  contending  for  nearly  a  compleat  and 
unqualified  independence.  On  the  trial  of  John  Lilburne  for  trea* 
fon  in  1649,  high  words  paiTed  between  the  court  and  him,  in  con- 
fequence  of  hit  ftating  to  the  jury  that  they  were  judges  both  of 
law  and  fa^  and  citmg  paifages  in  the  Coke  upon  Littleton  to 
prove  it.  2.  Sute  Tr.  4th  ed.  69.  and  poft.  228.  a.  In  the  cafe 
of  Penn  and  Meade,  who  in  1670  were  mdtfled  for  unlawfully  af- 
femblin^:  the  people  and  preaching  to  them,  the  jury  gave  a  ver- 
did  agamft  the  directions  of  the  court  in  point  of  law,  and  for  this 
were  committed  to  prifon.  But  the  commitment  was  queftioned ; 
and,  on  a  habeas  corpus  brought  in  the  court  of  common  pleas,  it 
was  declared  illegal;  lord  chief  juftice  Vaughan  diftinguifliing  him« 
lelf  on  the  occaiion  by  a  moft  profound  argument  in  favour  of  the 
nghcs  of  a  jury.  Bafheli's  cafe  i.  Freem.  i.  and  Vaugh.  135. 
However  the  conteft  did  not  ceafe,  as  appears  by  fir  John  Uawles's 
fiunoos  dialogue  betweea  a  barr|fter  and  9  juryman,  which  was  pub- 
lifted 
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liBtsd  m  i69o  to  tffm  die  diimtf  of  A*  kitft-  agahft  the  then  fi  r  ^  [> 
cnrmit  4o£briiic  decrying  ihetr  autkoiky.  Since  Cfte  RevokdMi  i-  ^-^^  * 
'iM»  many  cafes  have  dccan ed»  in  which  there  ha»  hedh  mach  de- 
bate on  the  fike  topie.  See  iUng  y.  PMle  in  Caf.  B/  R.  leni]^ 
Hardivieke  2^  Franklin's  €kk  ^  StMe  Tri.  ^75.  Peter  4^». 
crer's  ibid.  Owen's  eafe  10.  84te-Tr.  p.  196.  ctf  Append.  a«i 
WoodM's  cafe  c«  Burr.  261.  By  attending  w  the  eiifes  before 
referred'  tOf  it  will  be  eafy  to  trate  the  progrefs  of  this  controimiy 
en  the  lioiks  of  the  jwry's  province. 

In  refpedk  to  my  own  ideas  on  this  M^tGt,  they  are  at  prtfent  to 
ik&s  eife^t 

Oa  the  one  hand»  as  the  jurf  may,  a>  ofeeil  ae  they  tktt^  fit,  fin^ 
a  gencrsd  verdid,  I  therefore  think  it  un^iUoaabte,  that  they  fia 
far  nay  decide  npon  the  law  as  well  ^  f<ift>  fuoh  a  verdift  nece(^ 
farily  involving  both.  la  this  I  have  the  iathority>  of  Lhtletoa 
kimfelf,  who  hereafter  writes,  that  i/tht  imfuj^  ^mU  take  ufn  fi9§m 
tbt  kninjoUdge  of  the  kofw  mfon  the  0taiiir,  thtf  ikay  pnft  ibtir  nufdi^ 
pnsreMy.     Poft.  Sedb.  368.  and  fbl.  sxS^ 

Bat  on  the  other  hand  I  think,  it  feekns  clear,  that  ^eiiene  of 
law  generally  and  more  properly  belong  to  the  jildges;  andthat» 
exdaiwely  of  the  fitneCi  of  havinrthe  law  exjpoanded  by  thoie  wh# 
^rt,  trained  to  the  knoiwledae  of  it  by  long  ftiidy  and  pradtiee,  thia 
appears  from  varioas  conudeNKion6.^-L  If  the  parties  liti^JKkMf 
agree  in  thdir  fa£ls,  the  caufe  can  never  go  to  a  jury,  but  it  trim 
on  a  demurrer  I  it  being  a  rule*  and  I  belitfvit  without  exiteptioay 
that  ifTaei  ia  kw  are  ever  determined  by  the  judges,  and  only  if" 
fues  of  fad  are  tried  by  a  jury.  Ant.  71.  b. — II.  Even  when  an 
ilTue  in  fadl  is  joined,  and  comes  before  a  jury  for  trial,  either 
party,  by  demurring  to  evidence^  wbieh  includes  an  admifiioir  of 
the  fa^  to  which  the  evidAice  applies,  may  {q  far  draw  the  cau^ 
from  the  cognizance  of  the  jury;  for  in  that  ca(e  the  law  is  re* 
ierved  for  the  decifion  of  the  court*  from  which  the  iflue  of  ikdi 
oomes,  and  the  jkury  is  either  difcharged,  or  at  the  utOMfl^onty  && 
cercains'the  damages*  Ant^  72.  a.  I^^.Rep.  127.  213.  MuHei"s 
Nifi  Pri.  2d  edition  313.-— III.  The  jury  is  fuppofed  to  be  fo  ina-  ' 
dequate  to  finding  out  the  law,  that  it  is  incombent  upon  the  judge, 
who  preitdes  at  the  trial,  to  inforih  them  what  the  law  is ;  and,  aa 
si  check  to  the  judge  in  the  difcharge  Of  tUs  duty,  either  party  may 
under  the  ftatute  of  Weftminfter  the  ad.  c<  31.  make  his  exception 
in  writing  to  the  judge's  diredlion,  and  inforce  its  being  made  a 
^  part  of  the  record,  fo  as  afterwards  to  fouild  error  upon  it*  Se€ 
'  poft.  2.  Inft.  496.  Tristis  per  Pais,  8th  ed..  aaa.  466.  Cafe  of  Fa- 
brigas  and  Moftyn  in  xi.  State  Trials.  Cafe  of  Monev  and  others 
v.  Leach  3.  Burr.  1742.  Buller^s  Law'of  Nif.  Pri.  aa  ed.  3I5>*— 
}  V.  The  jury  is  ever  at  liberty  to  give  a-  fpecial  vtrdid,  the  nature 
of  wh'^ch  is  to  find  the  fa6ls  at  large  and  leave  the  conclufion  of 
kw  to  the  judges  of  the  court  from  which  the  iflue  comes.  For- 
merly indeed  it  was  doubted,  trhether  in  certain  caies*  in  which  the 
HTue  was  of  a  vtf  y  limited  and  rtfftrabed  kind,  the  jury  was  not 
bound  to  find^  a  general  verdifl.  But  the  contrary  was  fettled  in 
Down  man  *s  cafe  9.  Co.  1 1 .  b.  and  the  rUle  now  holds  both  in  cri- 
minal and  civil  cales  without  exception.  See  pod.  227.  b«  Staundfl 
PL  C<  165.  a<  MajorOneby's  cafe  2.  L.  Raym.  1494  ^^V.  Whtlft 
attaints,  which  ihli  fabfid  in  law,  were  in  ufe,  it  was  hazardous  in 
a  jury  to  find  a  general  verdi^k,  where  the  cafe  was  doubtful,  and 
t^iey  were  apprized  of  it  by  the  judges ;  becaufe  if  they  miAoc^  the 

'  ^  kw* 
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taw,  Aey  were  hi  danger  of  an  attaint.  Pod.  228.  a.  Hob.  izj. 
Vaugh.  144.  2.  Hal",  tfift.  PI.  C.  310.  Gilb.  Com.  PT.  zd  edition 
1 28.— =VI.-lf  the  jary  fimd* thtr  fefts  ipecially,  and  add  their  conclu- 
lion  as  to  the  law,  it  is  nof  binding*  on*  the  judges ;  bat  they  have 
a  right  to  controul  the  verdict,  and  declare  the  law  as  they  conceive 
ic  to  be.  At  leaf^  tliis  is  the  language  of  feme  mofl  refpedable 
authorities.  Statindf.  PI.  C.  165.  a.  Plowd.  114.  a.  b.  4.  Co.' 
4:2-  b.  Hal:  H?i^.  PI.  C.  v.  1.  p.  471.  476,  477.  and  v.  2.  p.  302. 
-^-VIL  The  courts  have  low?  exercifcd  the  power  of  granting  new 
trials  in  civil  cafes,  where  the  jury  find  again  (I  that  which  the  jadge 
trying  the  caufe  or  the  court  at  large  holds  to  be  law,  or  where  the 
jury  Itrd  a  general  verdiifl,  and  the  court  conceives  that  on  account 
of  difficulty  of  law  there  ought  to  have  been  a  fpecial  one.  King 
r.  Poole  Caf.  &.  R.  temp.  Hardwicks  26.-  Though  too  in  criminal 
and  penal  cafes. the  judger  do.  not  chiiTn  fuch  a  difcretion  againft 
perlbns  acquitted,  the  reafon  I  prefume  is  in  refpedl  of  the  rule  that 
mimo  Bis  funitur  aut  ^exatur  pro  eodem  dtlidot  or  the  hardfhip  which 
woald  arife  (totA  altbwing  a  perfon  to  be  twice  pot  in  jeopardy  for 
on&  oiFence ;  and  if  this  be  f0|  it  only  (hews,  that  on  that  atcount  • 
an  exception  is  made  to  a<  general  rule.  4.  Blaclcft.  8th  ed.  361. 
2:  L.  Raym.  1585.  2.  Stra.  899.  4.  Co.  40.  a.  and  Wiagate's 
Maxims,  "695. 

Upon  the  whole,  as  my  mind  is  affeded  with  this  interefUng 
fobjed,  the  fefult  is,  that  the  immediati  and  direSi  right  of  decidiilg 
upon  quel{!oits  of  law  n  entrofted  to  the  judges';  that  in  a  jury  it 
ir  only  incidental^  that  in  the  exercife  of  this  incidental  right  the 
latter  are  not  only  placed  under  the  iuperintendance  of  the  K)rmer, 
but  are  in  fome  degree  contrculable  by  them ;  and  therefore  thae 
in  all  points  of  law  arifing  on  a  trial,  juries  ought  to  ftiew  the  moft 
refpe6lful  deference  to  the  advice  and  recommendation  of  judges. 
In  favour  of  this  conduiion  the  condufl  of  juries  bears  ample  tef- 
timony ;  for  to  their  honour  it  (houid  be  remembered,  that  the  ex- 
amples of  their  refilling  the  advice  of  a  judge  in  points  oi  law  are 
rare,  except  where  they  have  been  provoked  into  fuch  an  oppofi- 
titm  by  the  groilhefs  of  his  own  mifcondad,  or  betrayed  into  an 
unjoft  fufpicion  of  his  integrity  by  the  mifrcprcfcntation  and  ill 
pradtce  trf  others.    In  civil  cafes,  jmrticularly  where  the  title  to  real 
property  is  in  queftron,  juries  almofb  aniverfally  find  a  fpecial  ver- 
di6t  as  often  as  the  judge  recommefids  their  fo  doing  ;  and  though 
in  criminal  cafes  fpecial  verdidls  are  not  frequent,  it  is  not  from 
any  averfenefi  to  them  in  juries,  but  from  the  nature  of  criminal 
caufes,  which  generally  depend  more  upon  the  evidence  of  fads 
than  any  difficulty  of  law.    Nor  is  it  any  fmall  merit  in  this  ar- 
rangement, that  in  confequence  of  it  every  perfon  accufed  of  a  civil 
crime  IS  enabled  by  the  general  plea  of  not  guilty  to  have  the  be- 
nefit of  a  trial,  in  which  the  judge  and  jury  are  a  check  upon  each 
other ;  and  tliat  this  hentfit  may  be  always  enjoyed,  except  in  fuch 
fmall  offences  as  are  left  to  the  fummary  jurifdifllon  of  a  jullice  of 
the  peace  ;  which  exception  from  the  neceffity  of  the  times  is  con- 
tinually increafing,  but  which  however  canDt)t  be  too'  caatioufly  ex- 
tended to  new  objedls^-— Thus  confidered,  the  diftindlion  betv^en 
tHe  office  of  judge  and  jury  feems  to  claim  our  utmod  refpeO. 
May  this  wife  diilribution  of  power  between  the  two  long  continue 
to  flourifh,  unfpoiled,  either  by  the  proud  incroachment  ofiil-de- 
Bgning  judges,  or  the  wild  prefumption  of  licentious  juries^ 
it  would  be  wrong  to  couclude  this  note«  without  Referring  the 
.   4    *  reader 
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leader  to  the  veiy  fbrdbk  reafooing  on  tlie  fiune  fobjefiv  in  a  mo- 


dern work»  which  contains  mach  general  legal  ihftradioii  elegantly 
conveyed.  See  *<  Evnomus,  or  Dialogues  concerning  the  Laur 
**  and  Confiicadon  of  England."  yoL  3.  p.  196. 

« 

[Note  276*.]       (6)  See  further  on  the  origin  of  Engliih  Tories,  SpeUn.  Glofll 

▼oc.  juraia,  DiiTerut.  Epiflolar.  in  Ling.  Septentrion.  Thefaur. 
Hickes.  Sdernh.  de  jare  Saeon.  et  Goth,  vetoft.  UK.  i.  c  3.  and 
Dr.  Pettingal's  Enquiry  into  the  Ufe  and  PraOiGe  of  Juries  ainongft 
the  Greeks  and  Romans. 

[Note  277.]        (1)  In  the  cafe  of  Monnfon  and  Weft  I*  Leon.  88.  it  was  ar-  T  i  p5.  i 

gned,  chat  affinity  was  a  challenge  to  the  favor  only  ;  and  to  this         *^ 
two  judges  inclined  at  firft;  but  after  time  taken  to  coniider  the 
point,  it  was  adjudged  to  be  a/r/ivrz/o/challettge  by  three  jodgesj 

the  fourth  hefitating. 

[Note  278.]        (2)  Having  ifllie  living  by  the  wife,  though  ihe  is  dead*  is  fof- 

.  ficient  to  continae  the  hufband's  affinity.    Nor  is  it  iiecefikry»  that 

the  iflue  fhould  be  inheritable  to  the  land,  where  land  is  the  fobjed 

of  the  a6lion.     Both  of  thefe  portions  I  infer  from  the  cafe  of 

,    Mounfon  and  Weft  before  cited  from  i.  Leon.  88. 

[Note  279.3        (3)  ^y  ^  ^^^°(c  of  ^  ^^  Y^Z  °o  challenge  can  now  b^  ukea 

to  any  pannel  for  want  of  a  knight  in  it*  See  i8.  G.  2.  c  i^.  f.  4. 
This  provifion  is  made  in  gemeral  terms ;  but  the  recital,  which 
precedes  it,  is  confined  to  ttie  inconveniendes  of  fach  challenges 
where  fftrj  are  parties.  • 

{Note  280.]        (4)  Ace.  Keilw.  102.  a.    But  lord  Coke  is  of  a  different  opinion  ; 

for  he  exprefsly  allows  challenges  Ua  favor  to  prifoners  in  treafon 
and  felony,  and  confequently  fo  far  againft  the  king.  2.  Hal.  Hift. 
PI.  C.  271.  Though,  too,  lord  Coke's  doftrine  Sionld  be  admit- 
ted, the  reafon  he  g^ives  for  it,  which  is  almoft  in  the  words  of  the 
cafe  of  22.  £.  4.  ated  in  the  margin  from  Fitzherbert*s  Abridge* 
ment,  feems  rather  unfatisfa^ory.  But  a  better  principle  tQ  found 
the  rule  upon  was  not  unobvious ;  namely,  that  from  the  extenfive 
variety  of  the  king's  connefUons  with  hu  fubjeds  through  tenures 
and  offices,  if  favor  to  him  was  to  prevail  as  an  exception  to  a  juror» 
it  might  lead  to  an  infinitude  of  obje£tions»  and  fo  operate  as  a  fe- 
rious  obftrudion  to  juftice  in  fuits  in  which  he  is  a  party. 

[Note  281.]        (5)  Lord  Coke  having  immediately  before  exprefled,  that  the 
array  (hail  not  be  challenged  for  favor  againft  the  king,  he  muft 
be  here  underftood  to  confider  being  a  vaJeUt  or  other  menial fer*\ 
vant  of  the  cro-wa,  as  a  principal  challenge  to  the  array  ;  for  other*  j 

wife  ne  would  be  incondftent ;  unlefs,  indeed,  he  is  fuppofed  in  the 
firft  inftance  to  ftate  a  eeneral  rule  and  in  the  fecond  an  exception 
to  it,  which,  as  his  words  are,  would  be  a  ftrained  conftru£Uon»  It 
is  alfo  ftrong  evidence  of  lord  Coke's  intending  to  give  this  chal- 
lenge to  the  array  as  a  principal  one,  that  he  elfewhere  reprefents 
Ififtg  afervant  of  either  party  where  the  fuit  b  between  fubjeds  as  a 
principal  challenge  both  to  ihe  array  and  to  the  poUs.  iiee  fupra 
and  alfo  poft.  I57.  b.  However,  lord  Hale  will  not  allow  this  (ore 
of  exception  to  a  juror  to  be  more  than  a  challenge  to  ^t  favor 
iq  trials  for  treafen  or  felony  \  citing  for  authority  from  Fitsdierbert's 

"^  Abridgemeat 
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Abridgeoieiit  a  Gift  in  3.  H.  6.  which  is  a  declfion  in  point  by  the 
whole  court;  to  which  may  be  added  the  diQum  in  the  Year  Book 
of  4.  H.  7.  3.  Alfo  the  pradice  fince  lord  Hale's  time  feems  to 
have  accorded  with  his  do6trine»  there  being  fubfequent  iiiflances  in 
print  in  which  fach  an  exception  when  taken  to  the  polls  has  been 
diiavowed*  but  not  one  I  believe  of  its  being  received.  The  in- 
Hances  of  difallowing  the  exception  as  a  prmcipal  challenge,  to 
which  I  fhall  refer,  are  mr.  Hampden's  trial  in  the  king's  Mncb, 
Hill.  36.  Cha.  2.  for  a  mifdemeanorj  and  fir  William  Parkyns's  ac 
-the  Old  Bailey  in  169$  for  high  treafon.  See  State  Tri.  4th  ed.  '  * 
V.  3.  p.  825.  and  V.  4.  p.  633.  In  the  former  the  point  was 
iiarply  argued  on  challenges  by  mr.  Hampden  of  two  jurors  for 
luving  offices  in  the  king's  forell;  and  as  the  counfel  for  mr. 
Hampden  relied  on  lord  Coke  and  on  Rolle's  Abridgement  of  the 
Cafe  of  22.  £•  4.  here  cited  by  lord  Coke  in  the  margin  as  the 
ground  of  his  doorine*  fo  the  court  adjudged  againft  the  exception 
as  a  principal  challenfi;e  on  the  authoritjr  of  the  cafe  of  3.  H.  6. 
cited  by  lord  Hale.  In  the  latter  fir  William  Parkvns  challenged 
two  fer  being  fervants  of  the  king;  but  was  informed  by  lord  Holt» 
that  it  was  nocauie  of  challenge.  The  firft  of  thefe  inflances  was 
a  direA  adjudication ;  but»  however,  it  lofes  part  of  its  weight,  in 
Gonfequence  of  having  occurred  in  an  ill  time  whilft  lord  JeiFeriea 
prefided  in  the  king's  bench,  and  of  being  accompanied  with  un* 
gracious  and  unbecoming  language  from  him  in  refpefl  to  both 
Coke  and  RoUe.  The  fecond  was  rather  an  extrajudicial  opinion ; 
becaufe  the  counfel  for  the  crown  confented  to  put  by  the  jurors 
objeded  to  on  the  ground  of  being  kind's  fervants,  unlefs  there 
ihould  be  a  defed  of  other  jurors,  whicM  did  not  happen.  But  lord 
Holt  declared  againft  the  challenge  in  the  moft  abiblute  and  unre- 
ferved  tenns,  as  if  it  would  not  bear  arguing. 

1 56.  b.  J       (i )  Nota,  M  inrit  of  right  thi  pannel  returned  fy  the  four  knights  [Note  aSi*.] 
JfnU  JMf  he  ehaUingedf  hut  challenge  ought  to  he  taken  he/ore  the  four 
hmights  heferg  the  pannel  made.      H«  30.   £1.  B.  R.  Pigott  and 
Clarke.    Hal.  MSS.— See  ace.  polL  15S.  a.   294.  a.    Mo.  67. 
and  Gouldfb.  23. 

(4)  But  according  to  the  confh'udion  made  of  this  ftatute  or  [Note  a S2.] 
ordinauice  the  king  is  not  bound  to  ihew  cau(e  of  challenge  till  all 
the  pannel  is  called  over,  and  not  then  unlefs  from  challenges  or 
otfaerwife  the  jury  is  incompleat.  See  State  Tri.  4th  ed.  v.  3. 
'p.  468.  V.  4.  p.  423.  V.  5.  p.  195.  See  further  on  this  point 
fir  John  Hawles's  Remarks  on  Trials,  in  State  Tri.  4th  ed.  v.  3. 
p.  169. 

157.  a«  J  (4)  And  now  by  the  4.  An.  c.  16.  &  24.  G.  2.  c.  18.  the  jury  [Note  185.  \ 
innft  be  taken  from  the  body  of  the  county  in  adions  or  fuits  in  the 
king's  courts  of  record  at  Ireftminfterp  and  in  adions  or  informa- 
tions on  penal  ftatutes.  But  appeals  of  ftlony  or  murder,  and  in- 
di^bnents  or  prefentments  of  treafon  felony  murder  or  other  mat- 
ter, are  excepted  from  this  provifion;  and  therefore  in  them  hun- 
dredors  are  fiill  in  iiri£lnefs  neceiTary. — It  is  obfervable,  that  the 
24.  G.  2.  by  which  this  alteration  was  made  as  to  adions  on  penal 
ftatutes,  names  the  counties  palatine  of  Lancafter  Chefler  and  Dur* 
.  ham  and  lFaUs»  as  well  as  Weftminfter.  But  m  the  4.  of  An.  onl/ 
the  latter  place  is  mentioned.*— See  farther  on  the  fubjed  of  hun* 

dredors 
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Jj-edors  aot.  fti;.  a.  nofe  2.  to  wkiiA  Add  i.  TT  Vms.  807.  and  9 
cafe  OB  the  4.  An.  in  mr.  icrj.  W^ae's  MakelL  Lawf  Tcafib  ^o. 

£Notc  2S4.]       (6)  Yet  la&Mtriag  a  jury,  A^«i|^  it  ie  ixt  iw  iiffmr^  b  a&erwMKb  [  T  5  7 ' 
Ibafisd  to  amount  io  the  crime  of  vtaiaatmaare  io  a  tliird  porfim. 
Poll.  369.  a.    Hcne  indeed  the  author  ifualifiet  the  Imtaurimg  fo  ap* 
pear  by  fappoling  it  to  be  to  Jo  bis  naj'cieme.    Sat  dn  addidsii  of 
word&  feems  a  flight  ground  for  a  difference  of  conftrufiian. 

TNote  205.]  (8)  Staundford  is  of  rite  fiune  opmoo,  citing  %3s  aaKhoniics 
from  Fttzherbert's  Abridgement  the  ca^esoff  i.  ft.  a.  Ic  4.  H.  5. 
ketre  referred  to  by  lord  Coke.  Staundf.  PL  C.  t6$.  a.  However 
tb«  benefit  of  peremptory  challenges  oa  caUanrdil  ilfiies  in  *^p^^l 
cafes  has  been  denied  by  tbe  pTa^ce  of  Jatter  times.  Cafe  of 
Okey  and  others.  £a(L  14.  Ch.  2.  1.  i>v.  6i«  Johafon^s  cafe 
Mkh.  2.  G.  2.  F«0.  46.  Mr.  Ratdife'^  cafe  Midi.  xc.  G.  s. 
Foil.  40.«^In  the  report  of  the  cafe  iatt  eked,  laid  Haie  is  jreferred' 
to  u  an  authority  for  difeik)^ing  fu*ch  challenges.  But  iurd  Hafe 
is  not  abfolute  in  his  opinion ;  aud  Staundfbrdt  whom  lord*  Hale 
dtesf  nat  only  writes  with  a  quar:  ia  the  part  fo.caced«  bat  in  a  iiib- 
lequent  pailage  gives  an  opinion  in  favour  of  the  ckaileiigic*  Staundfl 
Pi.  C.  158.  a.  163.  a. 

[Note  286.]       (  0  ^^  ^^^  ^^'^  que(lk>ned,  whether  outlawry  in  b.  pafinMl bS^oh  fj  r3, 
15  fu£cient  to  difquiiiify  from  being  a  juror;  and  ia  fir.Wifliajn 
Withepole's  cafe^  Mich.  3.  Cha.  1.  the  court  ef  kiug's  bench  was 
divided  on  this  point.     Cro.  Cha.  1^5.  W.  jo.  198.  aad  Ley's 
Rep.  81.  " 

r  Note  287O       (^)  '^^^^  15  one  Inflance  of  the  examinattop  called  a  ^mir^w;  for  [  I  c8« 

as  a  vvitnefs  is  on  a  <i'oir  Jire  to  try  an  objedion  to  his  competency 
to  give  evidence,  fe  ajaror  may  be'fworn  in  like  manner  <6  try  the 
caufe  of  challenge  to  him.  It  is  thought  fit  to  take  notice  of  tius^ 
becaufe,  in  (baie  of  our  books,  the  ^voir  dirt  is  doferibed,  as  if  con- 
fined to  the  challenge  of  a  witoefs,  and  only  ufcd  to  dxftinguifli  fuch 
a  partial  fwearlng  of  a  witnefs  from  fwearing  of  him  iv  cbief*  For 
inflances  of  examining  jurors  on  a  'vair  dire^  fee  Francia's  cafe  State 
Tri.  4th  ed.  v.  I.  p.  59.  and  Mr.  Towniey's  in^oft.  7.'  Silt  in 
both  of  thefe  the  challenge  not  being  u  ihtfMfu4wr  was  examkied 
into  by  the  court  without  triors* 

[ Note  a88.]       (3)  Some  feem  to  underftaod  it  as  a  general  role,  that  cballanget 

of  jurors  are  excluded,  where  the  in^u^isforinfornM^tipn  merel)'. 
t>r  not  being  fo  is  without  an  ilFue  joined  between  the  parties ;  as 
in  inquefls  of  office  before  iherilFs  coroners  and  efcheators,  and  in 
writs  of  inquiry  for  damages.  Olfice  <lf  Executor,  ed.  167^^.  >p.  240. 
j.Ro.  Abr.  660.  Umfrev.  Lex  Corooator.  174.  1B5.  and  in  the 
lotrodu^.  91.  Probably  k>rd  Coke  Here  jm^ans  u>  advert  to  this 
dodkrine,  and  to  give  the  propriet^U  prohgmda  ^nd-tb^  writ  to  in- 
quire of  wafte,  bocb  of  which  are  inq^cib  witbaut  »ny  iff^ie  joined, 
as  inHances  of  exception  to  it.  Rrokfs  9idds  ^Ptbcr  exc«ptioB ; 
for  in  abridging. the  cafe  of  waile  from  the  year-bpoik  of  ^.  H.  4. 3. 
.he  obferves,  that  the  law  is  the  fame  M  a  writ  o.f  ^edifTeifin-  Brp. 
£rror  3 1  .—-As  to  the  .rute  itfelf  fqr  thus  e^sludtng  challenges,  be 
it  well  or  ill  founded,  the  (herifif,  or  ocb.er  0&}er  .ia^ing  the  inqueft, 
certainly  ought  n^t  tp  ace^  an/  jur<)r^  .but  iCu^b  a^  #<'«  l^g^Hy 

qualified ; 


59.  a.] 
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^imli&^y  jui4  if  ivch  Are  r^ceivedjjt  feftns  9  juft  grou;)d  for  . 
QpilflMn^  the  proceeding  or  for  ^rror  ac^rding  to  the  oatpre  of 
th^  cafe.      Siee  fir  wSlUm  Withepole's  cafe  reported  in  W.  Joi. 
196.      Cro.  Cha.  154.  and  Ley  81.  and  noticed  in  a.' Hal.  H* 
P.  C.  60. 

(2}  THis  is  the  number  mentioned  in  the  writ  to  the'  (heriiF  and  [Note  289.  ] 
alfo  in  the  oath  of  the  four  knights.  Booth  on  Real  ASi.  p6«  97. 
^at  in  Mo.  67.  it  is  faid,  that  fometimesy2;«r/<r»  have  been  return- 
ed. Ib  Jurxp-  v.  Dfy4^f  being  the  cafe  cited  above  in  the  {pargia 
from  Crp.  Cha.  511.  /w«r/y  were  jeturned  by  the  four  knights^ 
oa  which  it  became  a  queftion,  whether  tivflve  only  Oioald  nave 
t>ecn  returned,  and  whether  the  furplufage  did  not  vitiate  the  whole 
return.  But  no  adjudication  appears  in  Crol^e's  Report.  How-  . 
ever  in  2.  Ro.  Abr,  674..  where  the  fame  cafe  is  Oiordy  reported, 
}t  is  inentipne4»  that  tne  court  held  the  return  good,  it  being  ob* 
ferved,  that  feveral  precedents  were  cited  in  favour  of  fucb  a  re- 
turn ;  apd  that  it  relembled  the  cafe  of  a  common  vinirtfOn  which 
it  was  ufual  to  return  tnuemyfiuTt  though  the  writ  is  reftraiAed  tp 

(4)  Smce  lord  Coke's  time  a  third  remedy  for  tithes,  where  [Note  299/} 
||hey  are  of  fmall  vahie,  has  been  given ;  for  by  the  7.  ^  8.  W.  3. 
c.  6.  tithes  under  40  s.  may  be  recovered  in  a  fummary  way  before 
two  j  Indices  of  the  peace;  and  by  the  7.  &  8.  W.  3.  c.  34.  which 
was  at  firft  temporary,  but  is  now  made  perpetual,  tithes  under  ten 

rounds  are  made  recoverable  from  fakers  in  the  fame  way.  la 
ondon  tithes  by  the  37-  H.  8.  c.  12.  are  recoverable  before  the 
lord  mayor  with  ^n  appeal  tp  the  lord  chancellor.  To  thefe  variou^^ 
nodes  of  proceeding  for  tithes  fhould  be  ^dded  the  equitable  rc^ 
medy  by  bill  either  in  chancer^r*  or  the  e^cchequer;  both  of  which 
courts  have  long  entertained  fuits  for  tithes.  Formerly,  however, 
the  jurifdiflipn  of  chancery  in  this  refpe^l  was  queftioned,  it  being 
fo  far  from  fettled  in  lord  Coke's  time,  that  there  are  inilances  ot 
controverting  it  even  fince  the  Reftpration.  I.  Freem,  303.  2.  Cha. 
Caf.  237.  But  as  to  the  exchequer,  tithes  are  faid  to  have  beea 
anciendy  cognizable  there;  though  this  is  cpntradlded  by  lord 
chancellor  NottinghaiQ,  who  dates  the  origin  pf  the  proceeding 'by 
IBnglifli  bill,  and  (pQfeqgiendy  that  court's  equitable  jurifdi^on  over 
tithes,  from  the  ftatute  pf  Hen.  8.  ere^iog  tlie  court  of  augmenta«> 
tion.  Hardr.  236.  I.  Freem.  303.  and  33.  H.  8.  c.  39.  Thii 
equitable  ii^terfe rence  of  chancery  and  the  e;tchequer  with  tithes  if 
generally  confidered  as  mtxtly  incidental  apd  coH^ttral*  namely*  ai 
a  confequence  pf  their  jurifdiQion  in  account  and  in  enforcing  dif- 
cpvery.  3.  Blatkft.  Cpq.  9th  ed.  437.  apd  the  reafops  pf  the  ap* 
oellant  in  Whitehe«^4  ^nd  others  v.  Travis  ^nd  others.  Pom*  Proc* 
January  1779.  But  fome  give  a  broader  foundation  to  thif  branch 
of  exchequer  jurifdiSion ;  and  ip  refpefl  of  extraparpchial  tithcs» 
which  are  part  of  the  ancient  inheritance  of  the  crpwn,  they  infi/l, 
that  fuits  for  tithes  muft  ever  have  fallen  within  the  compafs  of  the 
exchequer's  dire^  z^iifyhftmtiiH  jurifdiClion  as  a  court  of  revenue* 
See  the  cafe  of  refpondept  in  the  appeal  before  cited,  and  Hard.  1 17. 
f  erhaps  it  is  upon  this  idea  as  well  as  on  account  of  the  greater 
frequency  of  fuits  for  tithes  ip  the  exchequer,  that  lord  Hardwicke 
c^lls  that  court  the  proper  jurifdi^on  for  them.  3.  Atk*  247.  Yet 
]  confef^  it  feems  tp  aie«  tliat  the  antiquity  of  the  exchequer  jurif-     ^ 

dif^ipa 
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.di^on  in  iht  particular  taSc  of  extrafim'ficBial  Uihes  is  no  proof  of 
a  jiiriididioD  zs  to  tithes  in  generaL  See  farther  as  to  the  jurildic* 
don  of  chancery  and  exchequer  over  tithes,  Rayner's  Cafes  atlarge^ 
Introdud.  id?,  and  Vin.  Abr.  tit.  Di/ma. 

•{Note  ai9i»}        (i)  Ia  Dy.  144.  b.  the  reporter  queftions  this  fame  ftatnte  or  or-  fl  CO,  t 

dtnance,  and  on  the  fame  ground  as  is  exprefled  in  the  prince's  ca(e  ^ 
cited  by  lord  Coke ;  namely,  that  the  king  and  the  lords  are  named 
without  the  commons.  But  the  editor  of  the  laft  editiou  of  Dyef 
gives  a  note  tending  to  obviate  the  objedion  thus  taken.  The  8.  H. 
6.  c.  29.  is  alfo  fupported  as  a  ilatute  by  mr.  ferjeant  Hawkins  and 
nr.  Roffhead  in  the  prefaces  to  their  re{jpe£live  editions  of  the  lla- 
tntes  at  lar^e.  The  latter  of  thefe  urges  t«n>  ftrong  arguments  in 
favour  of  the  8.  H.  6.  c.  29.  exdnfive  of  the  general  argument  for 
fre/umitig  the  aflent  of  the  commons,  of  which  in  t])e  next  note. 
According  to  the  firft  the  roll  containing  the  8.  H.  6j  has  a  general 
preface,  which  mentions  the  afTent  of  the  commons  in  terms  refer- 
able to  all  the  chapters  of  that  year.  The  fecond  is,  that  the  22. 
H.  8.  c.  lo.  expreisly  refers  to  the  8.  H.  6.  c  29.  as  a  flatate»  and 
therefore  that  the  latter  has  been  legiflatively  recognized. 

»  ■  • 

(Note  292.]         (2}  Ace.  4«  H.7.  18.  a.  Mo.  824.  and  the  prihceS  cafe  8.  Co» 

20.  a.  In  4.  In  ft.  25.  lord  Coke  alfo  defcribes  a  ftatuce  as  having^ 
the  confcnt  of  king  lords  and  commons,  and  an  ordinance  as  made 
by  only  one  or  two  of  them. — But  mr.  Prynne  is  very  angry  with 
lord  Coke  for  thus  diltinguifhing  between  an  ordinance  and  a  fla« 
tute.  He  ^tk  attacked  the  differeoce  in  his  Irtnarches  ReM'vi'vui  % 
and  there  he  is  very  copious  in  his  arguments  and  inftances  againil 
it.  But  mr.  Prynne  did  not  reft  here ;  for  he  continued  the  lubjeA 
in  various  fubfequent  publications  j  namely,  in  his  preface  and  in- 
dex to  what  is  called  Cotton's  Abridgement  of  the  Records,  and  in 
his  Animadveriions  on  the  4th  Inftitute.  See  the  latter  book. p.  13. 
But  in  all  thefe  works,  particularly  his  Irenarcbes  RedM^uut,  he  ap- 
pears to  me  to  labour  the  point  in  a  manner,  which  indicates  a  very 
tonfiderable  itiifapprehenfion  of  lord  Coke.  It  is  manifeft  frem 
his  lord(hip*s  words  here,  that  he  did  not  mean  to  deny,, that  the 
term  of  ordinance  might  not  be  or  was  not  frequently  applied  to 
ftatutes ;  for  he  here  adduces  inftances  of  fuch  an  application.  I£s 
chief  intent  was  to  guard  againft  univerfally  and  indifcriminately 
fo  coniidering  all  ordinances  in  parliament.  But  mr.  Prynne  not 
conne^kine  what  is  here  faid  by  lord  Coke  with,his  wbrds  in  the  4ih 
Inftitute,  out  looking  to  the  latter  only,  tedioufly  and  provokingly 
argues,  as  if  lord  Coke  had  denied,  that  an  ordinance  could  be  or. 
was  in  any  cafe  a  ftatute.  Not  content  with  fighting  this  imaginary 
jpropofidon,  mr.  Prynne  runs  into  the  contrary  extreme  of  afterting, 
that  a^s  of  parliament  and  ordinances  are  univerfally  and  invaria- 
bly the  fame.  Thus  the  true  queftions  arifing  on  the  fubjefl  were 
in  great  meafure  loft  fight  of,  or  at  leaft  were  fo  cbfcnred  by  being 
complicated  with  foreign  and  needlefs  difculTion,  as  not  eafily  to 
ftrike  the  reader.  The  real  topics  for  debate  with  lord  Coke,  and 
thofe  which  fliould  have  been  pointedly  attended  to,  were,  firft, 
whether  the  term  of  ordinance  was  ever  in  fafl  applied  to  a  provi* 
fion  made  during  the  time  of  parliament  by  only  one  or  two  of  the 
three  branches  of  the  legiftature ;  and  fecondly,  and  principally, 
whether  naming  only  one  or  two  parts  of  the  legillature  doth  ex- 
clude the  prefuoipiioa  of  the  third's  having  alTcntcd.     As  to  the 

former 
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former  of  thefe  qaefiIons>  it  is  rather  verbal;  and  therefore  I  will 
here  only  obferre  upon  it,  that  afing  the  word  ordinance  in  the  man- 
ner flated  by  lord  Coke  feems  well  enough  to  anfwer  the  purpofe 
of  difcrimination;  that  the  word  may  have  been  frequently  Co  ap- 
plied in  antient  times  notwithilanding  the  numerous  examples  of  a 
coatrarjr  aj>pIication  fo  induflrioufly  coUedled  by  mr.  Prynne;  that 
lord  chief  juHice  Crew  partly  adopts  lord  Coke's  idea;  that  mr. 
Pry  one  himfelf  in  his  later  writingsj  though  he  dill  denies  lord 
Coke's  diftin£tion»  brings  forward  and  acknowledges  precedents* 
which  tend  in  fome  degree  to  affirm  it ;  and  that  calling  the  a£ls 
of  die  parliament  in  the  reign  of  Charles  I.  without  the  royal  afient 
to  them  ordinances^  feems  to  have  6riginated  from  lord  Coke's  dif- 
ferences between  an  ordinance  and  a  complete  flatnce.  See  W. 
Jo.  103.  Prynne's  Index  to  Cott.  Abridgm.  of  Rec.  title  ordinances, 
and  his  Animadv.  on  4.  Ind.  13.  As  to  the  fecond  queftion,  be- 
iides  what  may  be  found  in  mr.  Prynne's  pieces,  it  has  been  dif- 
Un^Iy  confidered  by  mr.  ferjeant  Hawkins  and  mr.  RuflFhead,  both 
of  whom,  in  the  prefaces  to  their  feveral  editions  of  the  (latates, 
anxioufly  oppofe  lord  Coke's  idea  of  not  prefuming  the  aflfent  of 
lords  Or  commons,  where  the  record  names  one  but  omits  the 
other.  The  general  purport  of  the  reafons  urged  b^  the  former  is, 
the  various  irregular  and  fometimes  inexplicit  penning  of  the  more 
ancient  ilatutes,  the  allowed  force  of  feveral  (latutes  in  which 
only  the  king  is  named,  and  the  long  reception  of  others  which  do 
mention  the  king  and  lords  without  the  commons.  The  latter 
editor  purfnes  the  like  topics  more  at  large,  but,  as  it  feems  to  me« 
in  terms  lefs  guarded ;  lome  paflages  of  his  preface  being  fuch, 
as  may  encourage  a  hafly  and  unlearned  reader  to  fall  ipto  the 
unwarrantable  fuppofition,  that  the  right  of  aiTent  in  the  commons 
is  difputable  even  as  late  as  the  reign  of  Richard  the  fecond,  ra- 
ther than  induce  him  to  prefume  the  fadt  of  their  aflents  having 
been  given.  See  further  on  this  fubjedt,  and  for  the  various  fenle 
of  the  word  ordinance^  2.  Whitelocke  on  the  Writ  of  Parliament, 
Elfynge  on  Pari,  laft  ed.  26;  and  Barringt.  on  Ajit.  Stat.  4tli 
ed.  46. 

^^'  b.]  (3)  In  a  Coke  upon  Littleton  I  have  with  MSS.  notes,  it  is  [Note  293.] 
objcded  to  coniidering  replevin  here  as  a  diffeifin,  that  bringing  a 
replevin  is  a  courfe  of  law,  and  that  neither  an  exprefs  denial  of  a 
rent  fervicc,  nor  keeping  the  land  without  any  thing  dilb-ainable  by 
lav^npon  it,  amounts  to  a  diffeifin.  Yet  the  annptator  allows,  that 
there  is  an  ancient  pleading  in  aflife  to  warrant  the  dodrine,  the 
material  words  of  which  he  gives  at  length. 

(4)  See  feveral  anthorities  accordingly  cited  in  the  ca(e  of  the  [Note  294.} 
fix  carpenters  8.  Co.  146.  b.  and  147.  a.     There  too  lord  Coke 
ftates  the  diverfities  in  point  of  efFe6l,  between  tender  on  the  land 
before  diflreis,  tender  after  diflrefs  and  before  indofure,  and  tender 
after  indofure.    See  alfo  Hob.  207. 


61.  a.] 


(1)  It  is  {o  provided  by  the  flatute  of  Marlebridge  chap.  ij^.  [Note  295.I 
But  the  king  is  excepted.     See  the  commentary  on  that  ilatute  m 
2.  Inft.  131.     Some  diflrefles  alfo  by  the  fubjefl  are  not  within  this 
provifion,  of  which  there  are  inilances  given  with  the  reafons  in 
2.  In^.  J  33.  and  lord  Hale's  notes  on  F.  N.  B.  90.  A. 

(P)  U)Bat, 
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[Note  z<^6,}^  {^)  But,  fuch  arreft  n/irtute  officii  being  made  on  a  jaft  grcrond  [i^I 
of  iufpiaon  of  felony,  the  party  refcnes  himfelf  at  his  peril ;  for,  ^ 
according  to  lord  Hale,  if  in  the  attempt  to  make  the  reioie  he  it 
upon  necefTicy  flain,  it  is  no  felony  in  the  officer ;  and  on  the  faofe 
principle  if  the  officer  is  killed  it  will  be  murder.  2.  Hal.  H.  P- 
C.  8^>  86,  87.  92,  93.  The  obvious  reafon  is,  that  the  law  makes 
it  a  duty  in  the  flierift'  and  certain  other  officers  to  arreft  for  felony 
on  juft  fu(picion;  and  therefore  rcfcue  from  fuch  arreft  is  refiftance 
•  of  a  lawful  authority.  If  this  be  fo,  lord  Coke  is  here  too  anqoa- 
lified  in  expreffion.  See  further  on  this  poiat  Fbft.  270.  i.  Burn's 
Juftice  tit.  Jrreft^  and  DougL  Rep.  345. 

[Note  z$7*'\       (4)  Ace.  Dy.  285.  a.   4.  Co.  146.  b.    1.  Bulftr.  141.    But  00 

this  rule  it  may  be  afked,  whether  the  law  of  England  is  fo  de- 
fe£live  as  to  furnifti  no  remedy  for  the  injury  of  being  harrafied  by 
vexatious  and  groundlefs  fnits,  or,  to  iife  the  language  of  the  Ro- 
man law,  no  penalty  to  reftrain  the  temeri  litigantes?  It  may  be 
anfwered,  that  the  rule  is  not  to  be  undcrftood  fo  largely ;  for  cer- 
tainly there  are  varioub  provifions,  the  objeA  of  which  is  to  difcoo- 
rage  the  commencement  of  faics  from  an  unjuft  or  improper  fpirk 
of  litigation. 

I.  By  the  antient  law  no  pcrfpn  could  profecute  a  civil  aQion 
without  having  in   the  firfl  ftage  of  it- two  or  tnore  perfons  as 
pledges. of  profecution;  and  if  judgment  was- given  againfl  the 
plaintiff  or  he  dcferted  hi>  fuir,  both  he  and  they  were  liable  to 
amercement  to  the  king  either  for  LOt  profecuting  orprofnlfo  da- 
morel  and  hence  the  clauTe  0^ Jifecerit  tcjecurum  in  writs  fumtnon- 
ing  the  defendant  to  anfwer.     Mirr.  c.  1.  f.  3.  c.  2.  f.  24.     Ant. 
126.  b.  127.  a.     Originally  thcfe  pledges  were  or  pught  to  have 
been  real  and  refpcnfible  pcifons ;  and  the  amercement  of  them 
and  their  principal  was  an  adual  branch  of  royal  revenue;  the 
afcertainmcnt  of  the  fum  to  be  paid  as  an  amercement  being  fortic-' 
times  by  the  jury  impannelled  to  tty  the  iffue,  and  fometlmes  by  a 
jury  fummoncd  for  that  fpecial  purpofe  by  the  corottfcr  on  recciv-- 
ing  an  eftreat  of  the  amercement.     F.  N.  B.  on  the  writ'Of  «^- 
.  mta  mifericordia  75.  K.     Griefley's  cafe  8.  Co.  39.  a,     Beecher's 
cafe  8.  Co.  61.  a.     But  this  guard  at  length  lofVall  its  vigor,  and 
even  fo  early  as  In  the  reign  of  Idward  the  Fourth  appears  to  have 
evaporated  into  mere  form.      18.  Ed.  4.  9.  b,  pi.  19.     HowcVer 
as  a  form  it  ftill  continues ;  and  if  omitted  was  a  ground  cither  for 
a  demurrer  or  for  a  writ  of  error,  till  the  legiilaturc  intefpdftd*by- 
two  different  ftatutes,  the  la  ft  of  which  has  been  fo  liberally  con- 
ftrued  as  fcarce  to  make-it'poffible  to  take  advantage  df  the  non- 
return or  non-entry  of  pledges  in  any  ftage  of  a  f/x'/7  fuit.     Sec 
3.  Bulft.  61.  and  the  cafe  of  Huffcy  v.  Moore  on  z  pettal  ftatute 
ibid.  275.  where  the  fubjeft  of  pledges  is  moft  learnedly  inve^Ji- 
'gatcd.     Sec  alfo  Fortefc.  Rep.  330.     i.  Wilf.  226.    2.  Wilf.  f42. 
II.  As  the  amercement  leviable  on  a  plaiotifFand  his  pledges 
belonged  wholly  to  the  king  in  refped  of  and  by  way  of  pemlty 
for  troubling  his  courts  improperly,  it  became  neceffary.  to  have  a 
diftindl  provition  in  favour  of  defendants  who  were  nnjaftly  fued  ; 
and  for  this  purpofe  the  legiflature  introduced  cofts  in  their  &Vor. 
The  fir  ft  law  giving  cofts  to  a  defendant  is  faid  tabe  the  ftacute 
of  Marlebridge  c.  6.  which  gave  an  aftion  to  the  lord  where 'he 
was  defrauded  of  wardfhip  by  his  tenant's- col! ufivclyjenfeofiing*his 

keir  within  agej  but  at  the.  fame  time  direfted  th^t  tbe  feofteo 
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Ihoold  have  his  damages  and  cods  where  he  was  malicioafly  im* 
pleaded.  C2.  Hen.  3.  c.  8.  and  2.  Infl.  112.  This  provifion  for 
one  parcicuiar  cafe  was,  but  not  till  after  a  long  interval,  followed 
by  varioas  (latutes  of  a  general  kind,  under  wiilch  at  this  day  a 
defendant  is  almoft  univerfally  intitled  to  cofts  where  the  fuit  termi- 
nates againft  the  plaintiiF.  See  22.  H.  8.  c.  15.  4.  Jam.  i.  c.  3. 
8.  Eliz.  c.  2.  13.  Cha.  2.  (I.  2.  c.  2,  8.  &  9.  W.  Sc  M.  c»  11. 
4.  &  5.  j\n.  c.  16.  to  which  add  Law  of  Niu  Pri,  ed,  of  1775. 
chap.  8.  p.  328.  mr.  ferjcant  Sayer's  Law  of  Cofts  ^c.  8,  9,  &  10. 
and  mr.  Crompton's  Pradl.  of  K.  B^  &  C.  P.  common-placed,  2.  ed. 
V.  2.  p.  461.  But  the  Uatucory  provtfions  are  confined  to  fuits  ia 
the  king's  courts  of  common  law.  However  our  courts  of  equity 
fupply  this  feeming  defcd  by  tbe  cxercife  of  a  difcretion  ia  award- 
ing co(b  to  a  defendant,  which  is  conftantly  done  as  often  as  they 
think,  that,  from  the  want  of  equity  in  the  plaintiiF  or  on  any 
other  account,  he  ought  to  have  colls. 

in.  Where  two  or  more  conrpire  to  harrafs  any  perfon  by  a 
falfe  and  malicious  fuit  v/hcthvr  crhrJfially  or  civiifyt  it  is  a  crime 
punifliable  by  indidlm^nt,  or  the  parties  injured  may  fue  for  da* 
mages  by  writ  of  confpimcy ;  and  both  of  thefe  remedies  lie  at 
common  law,  that  part  of  the  llatute  or  ordinance  of  articuli  fupen 
chart  as  t  which  gives  remedy  again  ft  confpirators  by  writ  out  of 
chancery,  being  according  to  both  Staundford  and  lorjd  Coke  only 
an  affirmance  of  the  common  law.  Staundf.  P.  C.  172.  2.  Inft. 
561,562. 

IV.  There  is  alfo  a  remedy  for  ^falfe  and  malicious  profecution» 
though  the  aggravation  of  a  confptracy  or  confederacy  is  wanting, 
and  the  injury  comes  from  one  only ;  for  in  fuch  a  cafe  the  party 
profecttted  may  have  an  adlion  upon  the  cafe  for  damages.  I  ap- 
prehend too  that  filch  adlion  lies,  as  well  where  the  vexation  is 
pradifed  by  a  ciifil  fuit,  as  where  it  is  carried  on  through  the 
medium  of  a  criminal  procefs.  F.  N.  B.  114.  D.*  Indeed  tho 
nnmerons  cafes  to  be  met  with  in  the  books  are  chiefly  for  cri- 
minal profecutions.  See  i,  Vin.  Abr.  17.  to  35.  and  the  cafe  of 
Farmer  v.  Dalling  4.  Burr.  1971.  But  there  feems  to  be  no 
reafon  for  diftinguifliing  between  the  writ  of  confpiracy  and  aa 
adion  upon  the  cafe  in  this  refpe6l;  and  exclufivdy  of  other 
authorities  which  may  probably  be  found  upon  a  fearch,  lord 
Hobart,  mr.  ferjeant  RoUe,  and  lord  Holt,  all  concur  in  the  idea, 
that  where  a  civil  fuit  i^  commenced  falfely  and  malicioufly  and 
for  the  mere  purpofe  of  vexation  it  is  a6Honable.  See  Hobart's 
argument  in  Watcrer  v.  Freeman  Hob.  205.  266.  RolPs  words  ia 
Sty.  J79.  and  Holt's -argument  in  giving  judgment  in  SavilPv. 
Roberts  reported  in  12.  Mod.  208.  i.  L.  Raym.  and  other  books, 
and  the  cafe  of  an  adion  for  falfely  and  malicioufly  fuing  out  a 
commiflion  of  bankruptcy  in  i.  Blackft.  Rep.  427.  However  from 
the  language  of  a  cafe  in  Dyer  and  of  another  in  lord  Coke's  Re- 
ports, Idoubt,  wdsether  adlions  on  the  cafe  for  falfe  and  maliciou4 
profecutions  were  in  general  allowed  in  the  reign  of  Elizabeth. 
vy.  285.  0.    4.  Co.  14.  b. 

V.  In  fome  fpecial  cafes,  a  plaintiff  failing  in  his  adion  i« 
expofed  to  the  elire^  and  immediate  punifhment  of  £ne  and  im- 
pnfonment  by  die  co art  m  which  he  fues,  without  the  benefit  of 
a  jury  to  aiTcfs  the  fine,  or  the  circuity  of  a  feparate  profecution 
to  try  the  malic^^  This  is  the  law  in  certain  adlions  which  are 
of  a  high  nature^  where  the  injury  of  which  the  defendant  is 

(  P  2  )  accufed 
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accufed  concerns  fife  or  limb,  or  is  otherwife  of  an  ttrocioas  Idnd* 
as  in  appeals  of  felony  or  mayhem*  and  in  attaint;  for  in  aO* 
thefe  the  plaintiff'  may  be  fined  and  imprtfoned  by  the  coart^ 
if  he  be  barred  or  nonfuited,  or  if  the  writ  abates  by  his  own 
default  Beecher's  cafe  8.  Co.  60.  a<  It  is  the  fame,  where  the 
.  aflion,  though  not  of  fo  high  an  order,  is  apparent^  vexatioas ;  for 
on  thi^  principle  a  plaintiff,  who  fues  the  fame  perion  in  two  differ* 
ent  courts  for  the  fame  caufe,  may  be  fined.  Ibid,  and  14.  H.7.  7. 
—The  refult,  as  to  the  law  at  prefent  and  fi nee  pledges  of  profe- 
cution  have  become  a  mere  formality,  feems  to  be  this.  No  man 
is  adlionable.for  merely  fuinj^  whether  in  a  criminal  or  civil  form, 
however  falfe  the  fuit  may  be  in  foundation ;  nor  is  otherwife  pu« 
niffiabl^,  except  in  the  cafe  of  a  civil  fuit,  by  the  payment  of  coils. 
But  if  the  fuit  be  malicious  as  .well  tisfal/e^  it  is  on  that  account 
punifliable ;  fometimes  by  indi£lment  or  information,  as  in  the  ca(e 
of  a  confpiracy ;  fometimes  by  immediate  fine  and  imprifonment  in 
the  court  in  which  the  malicious  fuit  is,  carried  on,  as  in  appeals  of 
felony  or  mayhem  or  in  attaint ;  and  fometimes  by  action  of  the  pan/ 
fued,  as  where  a  damage  can  be  proved,  or  where  from  the  groff*- 
nefs  or  criminality  of  the  charge  or  impuution  the  law  fuppofes  a 
damage  to  be  inevitable. — Such  are  the  various  provifions  of  our 
law  to  deter  men  from  becoming  plaintiffs  or  complainants  without 
juftifiable  caufe.  As  to  the  provifions  againft  ooflinate  or  vexa- 
tious defenioKts^  thefe  being  rather  beyond  the  principle  for  expla- 
nation of  which  this  note  was  begun,  and  the  note  itfelf  being  al'^ 
ready  {o  extended,  I  (hall  be  content  with  obfervine*  that,  exdu- 
ftvely  of  the  finding  of  damages  and  award  of  colts  againff  fuck 
defendants,  there  is  in  fome  &w  cafes  of  a  very  fpecial  nature  a 
power  in  the  court  to  punifh  their  milbehaviour  by  fine  and  impri- 
ibnment.  See  T^"^.  (>-].  a.  &  b.  Beecher's  cafe  8.  Co.  59.  &  60. 
—See  further  on  the  general  fubje£l  of  this  note.  Cow.  inff.  Jur. 
Anglic,  lib.  4.  tit.  16. 

(Note  298.]       (4)  This  palTage  of  lord  Coke  has  been  cited  to  prove,  that  he  [l62«  1^ 

was  of  opinion  againft  extending  the  remedy  of  the  flatute  to  the 
executors  of  a  tenant  for  his  own  life,  who  before  the  (latute  were 
jntitled  to  a£lion  of  debt,  but  could  not  difirain.  See  Hool  v.  Bell 
in  I.  L.  Ray  in.  172.  But  I  think,  that  lord  Coke  was  mifuoder- 
itood.  He  appears  to  me  to  have  merely  intended  to  guard  againfl 
an  error  of  law,  into  which  the  generality  of  the  preamble  of  th« 
ilatute  might  lead  uninformed  perfons ;  the  preamble  recitine  that 
the  accentors  of  tenants  for  life  had  no  remedy,  without  diftin- 
gniiliing  what  kind  of  tenants  for  life;  whereas  in  truth  the  exe« 
cutors  of  tenant  for  his  onstn  life,  arid  alfo  the  executors  of  tenant 
pur  autre  'vie,  after  death  of  cefisti  que  vie,  had  remedy  by  adioa 
of  debt  before  the  ilatute.  That  it  was  not  the  meaning  of  lord 
Coke  to  reflrl^c  the  benefit  of  the  (latute  to  cafes  in  which  there 
was  no  remedy  before,  and  on  that  account  to  exclude  the  execa« 
tors  of  tenants  for  their  own. lives  from,  the  remedy  of  diftrefs  given 
by  the  flatute,  is  to  me  clear;  becaufe  he  himfelf  flates,  both  in  a 
preceding  and  in  a  fubfequent  paragraph,  that  the  flatute  fometimea 
operates  by  adding  a  remedy  to  that  before  exifting  at  common  law. 
See  further  as  to  this  point,  pod.  note  i.  in  162.  b. 

[Note  299.]        ( 1 )  This  do^ine  is  impugned  by  the  court's  reiblntion  in  Tusrmtr  ^I 62*  b 

V.  Ui  Cro.  Cha.  47 1.  for  according  to  that  cafe  ^e  flatute  of  H.  8. 
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only  applies*  where  the  common  law  ^ives  no  remedy.  To  this 
conHradion  alfo  the  preamble  of  the  ftatute  aflFords  countenance* 
However  in  a  cafe  in  Cro.  £Hz.  332.  it  feems  to  have  been  taken 
for  granted,  that  the  ftatate  did  not  operate  thus  reftridtively  $  and 
in  Hoale  v.  BeU  I.  L.  Raym.  172.  it  was  adjudged*  that  the  ftatute 
being  remedial  extends  to  the  executors  of  all  tenants  for  life,  as 
well  to  thofe  executors  who  previoufly  to  the  ftatute  were  intitled 
to  a<^on  of  debt,  as  to  thofe  executors  who  had  no  remedy  what* 
ever.  Ever  iince  too  this  laft  cafe,  I  apprehend  the  law  to  have 
heen  taken  accordingly,  See  further  as  to  this  conftru£tion«  ant* 
162.  a,  note  j^ 

(6)  The  only  clanfe  in  the  (latute  of  Cha.  2.  for  converting  ffli«  tm^^^  «qq  1 
Uury  into  common  focage  tenures,  which  feems  to  affe^  rents,  is  ^  ^  9     '  3 

provifo  to  preferve  rents  certain,  and  to  make  the  reliefs  on  them 
univerfally  the  fame  as  on  the  death  of  tenant,  in  common  focage. 
See  12.  Cha.  2.  c.  24.  f.  5.  and  as  to  the  difference  between  relief 
forkuieht's  fervice  and  relief  for  common  focage,  ant.  StSt,  tiz» 
and  120.  with  the  commentary  thereon.  But  various  other  ftatu* 
tory  provifions  relative  to  rents  have  been  made  iince  lord  Coke's 
time;  and  as  thefe  are  very^  material  to  the  recovery  of  rents,  it 
nay  not  be  amifs  here  to  take  a  general  review  of  the  chief  of  them» 
tboQgh  fome  have  been  incidentally  noticed  before  in  the  chapters 
on  tinauts  fcr  years  and  tenants  at  <wilL 

I.  There  are  feveral  ilatutes,  which  extend  the  remedy  for 
arrears  of  rent  by  aftton  of  debt.  By  the  8.  Ann.  c.  14.  debt 
is  given  for  rents  on  leafes  for  a  life  or  lives  during  their'  coh" 
tJHuojKe,  which  the  common  law  denied.  Ant«  47.  a.  note  4* 
The  II.  G.  2.  c.  19.  gives  adion  on  the  cafe  to  executors  of  a 
leiTor  or  landlord,  being  only  tenant  for  his  own  life,  where  he 
dies  before  or  on  a  rent-day»  and  by  his  death  the  leafe  deter* 
mines,  in  which  cafe  the  lelFee  or  under-tenant  by  the  common  law 
might  have  avoided  paying  any  rent.  And  by  the  5.  G;  3.  c.  17. 
which  enables  ecclefiailical  perlons  to  leafe  tithes  and  other  incor.. 
poreal  inheritances,  debt  is  given  for  recovery  of  renc  on  fuch 
leafes.     Ant.  47.  a.  note  4. 

II.  Other  ftatutory  provifions  extend  the  remedy  for  rents  by 
diflrefs  to  cafes  to  wtiich  it  was  before  inapplicable,  particularly 
to  rents  feck.  Thus  the  4.  G.  2.  c.  28.  on  account  of  the  tediouf* 
nefs  and  difficulty  of  the  remedy  for  rent  feck  and  al/b  rents 
of  ailire  and  chief  rents,  (though  why  thefe  two  latter  were 
added  I  do  not  underftand)  enables  diftraining  for  fuch  rents 
where  they  have  been  duly  anfwered  for  three  years  within  twenty 
years  befure  the  firft  day  of  the  then  feflion  of  parliament,  or 
lobere  created  after-wards,  as  in  cafe  of  rent  on  a  leafe.  So 
too  the  4.  Ann.  c.  14.  gives  diHrefs  for  arrears  of  rent  afier  de* 
terminatioM  of  any  leafe,  whether  for  life  or  lives,  for  years  or 
at  will,  but  with  a  provifoy  that  the  diftrefs  be  within  fix  kalen- 
dar  months  after  fuch  determination  and  during  continuance  of  the 
landlord's  title  and  pofleHion  of  the  tenant  indebted ;  whereas  by 
the  common  law  the  power  of  dilhefs  ceafed  with  the  tenure. 

III.  Other  (latutory  provifions  have  variouily  improved  the  re* 
mcdy  of  diilrefs  for  rents,  where  it  is  applicable ;  namely,  by  enabling 
the  fale  of  the  property  difb-ained  and  fo  giving  to  it  the  eStSt  of  aa 
execution,  by  making  new  fubje^ks  of  property  diHrainable,  by 

{  f  3 )  newly 
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newl^  ref  iilatbg  die  mode  of  impoonding  i{0LnSk%^  by  antborifing 
to  diftrain  in  atijf  place  things  fraodulenuy  carried  off  the  premifes 
to  evade  diftrefs,  and  by  preventiog  the  «voidance  of  the  ^aU  dtf- 
trefs  for  a  mere  informality  or  irregularity  in  fart  of  the  procefs. 
See  Z0  W.  &  M.  c.  5.  8.  An.  c.  14.  4.  G.  2.  c.  28.  and  11.  G. 
2.  c.  19.  to  which  add  3.  Blackil.  Com.  9th  ed.  6.  to  15.  where 
tHe  effeA  of  thefe  ftatutes  is  admirably  incorporated  into  hb  view 
of  the  law  of  diflrefles  with  his  ufual  excellence  of  order. 

IV.  The  8.  An.  c.  14.  f.  i.  fecures  to  landlords  to  the  amoant 

.  of  a  year's  rent  where  fo  much  or  more  is  in  arrear,  in  preference 

to  perfoRS  feizing  goods  on  the  land  in  leafe  onder  an  execution ; 

but  this  favour  is  granted  with  a  provifo  to  prevent  prejudice  to  the 

crown  ia  recovering  and  feizing  debts  fines  and  forfeitures. 
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167.  a.l^')  T  N  the  vellum  MSS.  of  Littleton  belonging  to  the  public   [Note  i.] 
•^      *"'  I    library  at  Cambridge,  there  is  the  following  argument  or 

introdadiion  to  this  third  book. 

"  En  cell  tierce  liver  afcun  chofc  fera  dit  a  toy,  mon  iitz,  de 
parceners,  de  jointenantez,  de  tenaiuez  in  comen,  de  edatez  de 
cerrez  et  tenementez  ftxr  conditiont  de  difccntez  que  to  lount  en-> 
trez,  dc  continuell  clay  me,  de  rcleinTcz  et  confirraationz,  de  gar* 
rantiez  liniall  et  collateral!  et  de  garrantiez  que  comenfont  per 
**  difTeifin,  de  attornament,  de  furrenJiron$^  de  difcontinuance,  de 
'*  remitterez,  de  tenant  per  elegit^  de  tenant  per  iftatut  mer chant f  do 
•*  tenant  per  eftatut  de  leftupk^  Uc.'* 

On  this  addition  to  the  printed  copies  of  Littleton,  fir  William 

Jones,  who  kindly  favoured  me  with  tne  readings  from  the  two 

Cambridge  manufcripts,  writes  this  obi'ervation.— ^'*  it  is  very  re- 

'*  roarkable,  that  in  this  argument  a  Chapter  is  promifed  concern- 

«'  Ing  /umnders,  of  which  Littleton  has  not  exprelsly  and  fepa«, 

«*  raieiy  treated.     The  word  furrenderom^  which  is  abbreviated  by 

"  the  tranfcriber,  feems  completely  to  have  puzzled  a  former  owner 

of  the  manufcript.    He  fays  in  the  margin,  cefie  parole  eft  en  auter 

fragment  que  jeo  ay :  quare  ce  que  il  Jtgnif.e,     Sinpe  then  furren^' 

den  are  mentioned  in  two  manuscripts  as  one  of  the  heads  of  the 

<'  third  book,  it  is  not  improbable,  ihat  the  author  intended  to  have    ' 

^  written  a  diSinfl  chapter  concerning  them,  as  he  did  write  con- 

"  cerning  tenants  by  elegit  and  by  statute  merchant  and 

"  sTAPLfi«"-i*-See  Sett.  324.  where  Liuleton  refers  to  a  Chapter 

on  elegits* 

(P4)  (4)  Sec 
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[Note  z.]         (4)  See  ant  s;.  b.  26.  b.  and  pod.  196. Jb«  374..  b.  Here  Iprd  [163*1 1 
Hale  introduces  the  following  noiC'^Donie  in  tail  on  condition  met  *■ 
U  di/comtinut*      Donee  has  iffite  invo  daughters.      One  difcontinnts. 
The  ibrnm-  may  enter.  R.  26.  £//«.  C.  fi.  fir  W.  Mwre^s  ca/k.    Hal. 
MSS. 

[Note  3.]         ( I )  Bat  in  the  writ  de  partitione  faciendA  the  yonnger  fifter  ihal}  [  1 64*  \ 
not  have  her  age  againft  the  elder.    PoU.  171.  a. 

[Note  4.]  (2)  In  a  former  note  I  have  much  at  length,  and  as  I  fear 
tedionfly,  endeavoured  to  fupport  lord  Coke  in  Hhis  do&ine« 
Ant.  24.  b.  note  3.  But  iince  the  writing  of  that  note  a  cafe  haa 
been  publiihed,  in  which  the  court  of  king's  bench  after  three  ar- 
guments decided  againfl  applying  the  rule  to  a  wi//.  See  Willc* 
and  others  v.  Palmer  and  others  5.  Burr.  2615.  In  another  caie 
alfo,  which-  was  three  times  argued,  the  court  of  exchequer,  as  I 
ttnderfland,  refufed  to .  apply  the  rule  to  a  marriage^JettUnunt^ 
Evans  on  demife  of  Burtenlhaw  v.  Wedon  determined  in  a  fpecial 
verdid  in  Scaccar.  Mich.  1774.  or  Hill.  1775.  This  latter  cafe 
had  been  previoufly  determined  in  B.  R.  in  a  cafe  referved  in  an 
ejeAment  m  which  mr.  Burtenfhaw  was  defendant,  and  there  too 
the  cafe  was  argued  three  times.  In  both  courts  the  judgment 
was  againfl  mr.  Bartenfliaw.  But  the  quefiion  on  the  copJUru^on 
af  heirs  female  of  the  body  confidcrcd  as  words  of  furcbafe  was  only 
Vifecondary  point;  and  whether  it  was  debated  in  6.  R.  or  not,  I  am 
not  at  prefent  informed.  Afier  (uch  authorities,  it  can  be  fcarcely 
necelTary  to  guard  the  reader  againll  incautioufly  adopting  my  pri* 
vate  ideas* 

[Note  5.]         (1)  This  fame  cafe  of  the  earl  of  Huntingdon  and  lord  Mount-  Ti 6c.  2 
joy  is  reported  in  Godb.  17.    i.  An  ••  307.  and  Mo.  174.     Lord  ^ 
Anderfon  gives  the  opinion  of  the  judges  as  it  was  certified  in 
writine  to  the  privy  council ;  but  this  certificate  takes  no  notice  of 
the  ppint  of  indi*vifihility ;  nor  is  it  one  of  the  queftions  dated  by 
lord  Andcifon  to  have  been  referred  to  the  judges.-—In  Mo.  707. 
the  fame  cafe  is  oxt^  arguendo  \  and  there  four  judges  are  repre- 
fented  to  have  been  equally  divided  in  opinion  as  to  the  firil  point 
mentioned  by  lord  Coke.     But  according  to  Anderfon  the  diiFer- 
cnce  of  opinion  was  only,  whether  any  remedy  was  furniihed  by  lavv^ 
for  the  intereft  referved  to  lord  Mountjoy  by  the  provifo.     As  to 
this  latter  point,  fee  8.  Co.  46.    Noy.  145. 

[Note  6.]  (4)  In  2.  Ro.  Abr.  2^4.  the  cafe  of  23.  H.  3.  relative  to  the 

earldom  of  Chester  is  mentioned  as  if  the  daughters  might  have 
been  coparceners  of  the  dignity  ilfelf,  and  x)Ot  merely  of  the  fofef-' 
fions  of  the  earldom.  How  the  earldom  of  Chefler  became  annexed 
to  the  crown  in  the  reign  of  Hen.  3.  on  the  death  of  John  Scot 
the  lall  earl  leaving  three  fillers  his  coheirs,  is  explained  in  i.  Dngd.. 
Bar.  45.  See  further  on  this  point  of  indiviiibility  Bra&«  76.  b. 
Brit.  187.  Flet.  313.  and  Dav.  Rep.  6i.  b« 

[Note  7.]  -  (6)  This  dodlrine  about  the  abeyance  of  dtles  of  honor  and  their 
being  revived  by  the  royal  nomination,  though  our  books  furnifli 
Ittie  matter  on  the  fubjedl,  is  undoubtedly  law;  and  there  are 
m'^ny  inilances  of  an  exertion  of  this  prerogative.  One  of  the 
mod  remarkable  took  place  during  the  prefent  reign  in  the  perfon 

of 
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of  the  kte  mr,  Nofbora  Berkley,  who  in  1764  was  calkd  to  the 
lioafe  of  peers  in  right  of  the  old  barony  of  Botetourt  after  ai^ 
abeyance  of  feveral  centnnes,  and  was  allowed  to  fit  according  to 
the  aotiqaity  of  that  barony.  See  Caf.  in  Dom.  Proc.  for  1764.  . 
'  Another  indance  in  the  prefent  reign  is  the  cafe  of  fir  Francis 
Daihwood  late  lord  Defpenfer;  fbr  in  1763  he  was  called  to  the 
antient  barony  of  that  name  in  right  of  his  deceafed  mother,  who 
was  eldeft  filler  and  oi^e  of  the  coheirs  of  an  earl  of  Weftmorland* 
on  whofe  death  that  barony  had  become  in  abeyance ;  and  being 
fo  fommoned  he  took  his  feat  as  premier  baron  in  place  of  lord 
Abergavenny,  who  before  poflefied  that  diftindion. 

(7)  The  firft  of  tbefe  cafes  was  in  1596,  and  the  fecond  m.     [Note  8,1 
1616.     Both  are  now.  in  print,  having  been  publifhed  from  manu* 

fcripts  of  the  time  by  mr,  Collins  in  his  claims  concerning  baro* 
nies,  Stc,  See  p.  24.  8c  162.  It  mufl  not  be  inferred  from  the 
parpofe  for  which  lord  Coke  cites  them»  that  the  defcent  of  a  ba-^ 
rony  to  a  female,  where  in  the  creation  it  was  not  confined  to  heirs 
male,  was  controvertible*  The  points  debated  in  thofe  cafes  were 
of  another  kind.  In  Sampfon  Leonard's  the  queftion  was,  whether 
the  hufband  Qan  be  tenant  by  the  courtefy  of  a  title  of  honour.  See 
my  obfervation  as  to  that  point  ant*  29.  b.  note  i  •  That  of  lord 
Ros  depended  on  the  effed  ok  fuperadding  an  earldom  in  tail  mali 
to  one  having  a  barony  before  defcendible  to  heirs  general,  it  being 
contended,  that  the  former  (hould  attrad  the  latter  in  point  of  de- 
fcent fo  as  to  be  infeparable  whilil  the  earldom  continues. 

(8)  In  a  late  conteil  about  the  office  o^ great  cbamherlain,  y/Kich,     £Note  9.3 
arofe  in  confequence  of  the  late  dui^e  of  Ancafter''s  leaving  two 

fillers  his  co-heirefies,  one  of  whom  was  married  to  mr.  Burrell, 
the  then  attorney  general  made  a  report  in  conformity  to  the  doc* 
trine  here  flated  by  lord  Coke  as  to  the  office  of  high  confiable; 
and  this  report,  of  which  I  have  a  copy,  contains  a  very  teamed 
invefiigation  of  the  fubjedl.  But  afterwards  when  the  cafe  came 
before  the  lords,  the  judges  gave  it  as  their  opinion,  that  the  ojict 
Selongs  to  botbfifters  j  that  the  hujband  of  the  eldeft  is  not  of  right  in» 
titled  to  execute  it ;  and  that  both  ftfiers  may  execute  it  by  deputy  to  bg 
appointed  by  tbem,fuch  deputy  not  being  of  a  degree  inferior  to  a  knight, 
and  to  bi  approved  of  by  the  king.  See  Journ.  Dom^  Proc.  25  May 
1781.  the  printed  cafes  of  the  leveral  ckumants^  and  the  Pari.  Reg. 
for  1780-1,  V.  4.  258  to  297. 

[16  C.  b.l      ^*^  The  claim  of  af  like  privilege  as  appurtenant  to  a  manor  is    [Note  le.l 
*      ^*     "J  mentioned  in  Crompt.  Jurifd.  Co.  192.  b.     See  further  concern- 

iag  tne  office  of  nuoodioard  in  Manwood's  For.  Laws  by  Nelfon« 

389 

•^  {2)  It  is  obfcrvable  in  this  partition,  that  no  provifion  is  made  fNote  Ik] 
in  relpect  to  the  office  of  woodward  and  privilege  of  having  the 
bark  of  felled  trees,  which  were  appurtenant  to  the  manor.  In  a 
former  place  lord  Coke  ftates  the  partition  of  a  manor  to  which  an 
advowfon  was  appendant,  and  explains  what  the  efiea  is  on  the  ad« 
Towfoo,  where  from  want  of  any  particular  agreement  between  the  ' 
parties  it  is  left  to  the  law  to  regulate  how  the  advowfon  ihall  be 
difpofedof.    Ant  1 22.  a* 

U)T)ie 
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[Note  12.]  (4)  The  refereace  in  the  margin  to  M»  46.  a.  is  to  an  inflance 
of  the  differezkce  in  point  of  e§iiet^  on  the  lefTce  for  years  of  a  co- 
parcener, between  partition  by  writ  and  partition  without. 

[Note  13.]  (2)  Ace.  P.  18.  £.  ^aare  Impedit  176.  Poft.  186.  b.  3.  Co.  figg.  Kl 
22.  bw  2.  InfL  365.  2.  Ro«  Abr.  346.  Maltory's  Qoare  Impe-  ^  *  *^ 
dit  14;.  Three  judges  alio  held  accordingly  Eaft.  23.  £liz;  in 
Harris  &  Hales  v.  Nichols  Cro.  Eliz.  tS.  But  Anderibn  chief 
jaftice  donbtedf  whether  a  grantee  fhoald  have  the  privilege.  In 
Heilwey  there  is  a  cafe  of  18.  Hen.  7.  in  which  Frowike  chief 
jaftice  is  made  to  give  it  to  the  grantee  of  the  eldeft  fifter,  only 
ivhere  it  has  been  once  exercifed  by  herfelf.  But  he  afterwards 
doubted  his  own  diilindion»  and  feemed  to  incline  to  the  grantee' g 
right  generally ;  in  confeqoence  of  which  the  report  concludes 
thus:  Sfude  bem  et  qtuere*  Keilw.  49.  Upon  the  whde  therefore 
it  feems,  that  the  point  is  not  qoite  fettled ;  and  to  determine  it 
properly  would  require  a  very  cacefiil  examination  of  the  nniaer* 
ous  cafes  cited  by  lord  Coke  here  and  in  the  Second  Inftitnte. 
See  7.  Aon.  c«  18.— ->-I  was  led  into  this  JM>te  by  a  reference  to 
the  cafe  from  Cro.  Eliz.  in  a  Coke  apon  Littleton  of  ^e  late  mr. 
peverfliam  Filmer,  and  by  an  opinion  of  the.  ihme  very  learned 
gentleman*  in  which  he  reprefents  the  point  to  be  doubtful*  and 
therefore  diQaaded  accepting  the  title  to  the  next  presentation  of 
an  advowfon  belonging  to  three  fons  as  heirs  in  gavel-kind»  unlefs 
x\y&y  would  all  join  in  the  grant.  The  eminence  of  mr.  Filmer  as 
a  barriiler*  more  eipecially  in  the  conveyancing  line,  will*  I  pre* 
fume*  fully  jullify  me  for  thus  introducing  his  name.  The  doubts 
of  a  lawyer  fo  profound  and  corre6t,  as  he  was  univerfally  allowed 
to  be,  will  ever  claim  high  refped;  and  it  is  with  peculiar  pleafure* 
that  I  take  this  opportunity  ot  expreffing  the  veneration  with  which 
I  hold  him  in  my  remembrance, 

[Note  14.]        (2)  So  too  execution  of  dower  is  not  prevented  by  a  leafe  for  \i()'j,  a.l 
years  fubiifting  at  the  hulband's  death.     Ant.  32,  a«     How  Ie0ee  "-      /  *     J 
tor  years  is  affeded  by  fuch  a  partition,  is  before  explained  by  lord 
Coke  in  fol.  46,  a.  , 

[Note  15.]        ( I )  But  according  to  Bro.  Nouv.  Caf.  198.  the  lQr4  ihould  have  [  |  (^j^  f).] 
notice  of  the  partition.  L      /  *     •* 

pS^ote  16.]  (2)  Ace.  ant.  67.  b.  pod.  175.  a.  195.  a.  But  this  fort  of  par- 
tition is  not  a  partition  in  the  fenfe  in  which  Littleton  writes  of 
partidons*  nor  in  the  common  fenfe  of  the  word.  He  means  a  di-  - 
vifion  of  the  land  itfeif ;  whcrpas  what  lord  Coke  here  calls  a  par- 
tition is  .a  mere  ieverance  of  the  unity  of  title*  which  operates*  as 
Littleton  afterwards  ftates*  by  making  a  tenancy  in  common.  See 
Se£t.  309. 

[Note  17.1  (3)  "^^^fc  words  enjoining  the  partition  to  be  made  in  the  fu^ 
fence  ef  the  parties  ihew,  that  t|ie  proceeding  before  the  iheriff  is 
quite  optn*  So  too  as  it  ieems  Aiould  be  the  execution  of  a  c9m* 
tniJSon  of  partition  iiiaed  by  chancery  as  a  court  of  equity*  iiich< 
commiflion  being  in  nature  of  a  ii^ht  at  common  law  for  the  Uke 
purpofe.  But  1  underilaod*  that  there  have  been  infiances  of 
treating  the  commiiuon  of  partition  as  a  clo/e  proceeding*  and  that 
(n  .hat  idea  it  has  been  fcm  times  the  pradicc  to  annex  an  oath  of 

fccrecy 
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fecrecy  to  the  commiffioii.  This  pradice,  I  prelume,  has  grown 
from  not  attending  to  the  diiFerence  between  commiflions  to  divkle 
lands  and  con  miinc»ns  lo  examine  wimeiTes  merely.  In  the  latter 
(btt  of  commiAon  an  oath  to  keep  the  depofitions  fecret  is  exprefly 
required  by  an  order  of  chancery  of  the  9ih  of  February  1721 ; 
and  exclufively  of  the  order  the  proceeding  implies  fecrecy*  the 
depoiitions  being  ever  kept  clofe  under  feal,  till  leave  is  obtained 
to  divalge  them  by  the  paffine  of  publication.  But  neither  the 
language  nor  fpirit  of  this  order  is  applicable  to  commiffions  of 
partitiony  which  like  the  writ  of  partition  ought  to  be  •finly  exe- 
cuted. 

[168.  a.l      (^)  '^^^  difference  between  an  inferhcutory  judgment  or  award    [Note  }M 
r        *     *''  and  a  Jtaal  princi^l  or  pUnary  judgment  i«  here  pointed  at ;  as  to    ' 
which  fee  Metcalf's  cafe   11.  Co.  30.  both  queftions  in  it  de-. 
pending  on  the  diftinftion.     See  alfo  office  of  Exec.  ed.  1676. 
chap.  17.  p.  279.     How  the  d<vil  and  canun  laws  diilin^uifhed  bcr 
tween  interlocutcry  and  ^ejiniii*ve  fentences,  efpecially  in  point  of 
appeal,  and  between  fentences  mtrely  interlocutory  and  itrttrUcmtory 
fcotencet  having  the  effeSl  of  definitive^  may  be  collected  in  A>me 
degree  by  confultbg  Voet.  ad  Dig.  lib,  42.  tit.  i.  f*  4.     feres. 
in  Cod.  lib.  7.  tit.  62.    Wood's  (^iv.  L.  Bvo.  ed.  379.  and  Gilb. 
Chanc.  c.  10.    As  to  the  diflVrence  between  interlocutory  and  Anal 
decrees  or  orders  in  our  courts  of  equity,  fee  Prad.  Reg.  in  Chanc. 
122.  and  153.  and  Nofle  v.  Foot  in  Dom.  Proc.  12  March  1739. 
On  the  fame  fubje£l  in  our  ecclcfiaftical  courts,  fee  1.  Ought.  Ord. 
and  Coniett's  Prac.  cf  Spirit.  Ca  3d  edit.  229  to  250*    Thefe 
references  may  affift  inquiry ;  but  a  far  more  extended  information 
will'  be  neceffary  before  the  diilindions  can  be  well  afcertained^ 
and  the  ufe  of  them  in  point  of  appeal  conclujion  or  otherwife  be 
fully  underllood. 

(4)  Concerning  the  dilpute  about  the  authenticity  of  thefe  laws«  TNote  19.] 
fee  notes  3.  and  4.  ant.  68.  b.  to  which  add  Preface  to  8.  Co» 
Rep.  I.  1  yrr.  Hiit.  b.  6.  p.  103.  Ibid.  v.  2.  p«  62.  Brad.  In- 
trod.  to  £ng.  Hifl.  260.  and  a  note  by  the  late  bifliop  of  St.  Da- 
vid, dr.  Squire,  in  his  book  on  the  Anglo* Saxon  Gov.  in  Engl.  ed. 
of  1753,  p.  219.  Mr.  Selden-s  opinion  of  thefe  laws  was,  that 
"  as  the  ordinary  copies  are,  and  as  they  fpeak  in  the  publilhed 
*'  volume  of  Saxon  laws,  they  are  not  without  many  mixtures  of 
**  fomewhat  later  tranfcribers."  Seld«  on  Tithes,  ed.  161 8.  p.  225. 
A  like  temperate  caution  concerning  thefe  laws  is  interpofed  by 
fir  Henry  Spelman  and  mr.  Somner.  Spelm.  Gloff.  3d.  ed.  67. 
Reliq.  Spelm.  61.  Somn.  on  Gavelk.  10 1.  But  dr.  Brady  is  not 
content  with  this ;  for,  moved  by  that  excefs  of  party-fpirit,  which 
is  fo  deftraAive  of  truth  and  fo  much  tarnilhes  his  learned  writings 
on  the  Englifh  hiflory,  he  indifcriminately  and  paihonatcly  rejeSs 
the  whole  body  of  thefe  laws.  His  words  in  one  place  are  as  fol- 
low. «  The  fa£lious  bifhops  and  churchmen  and  the  feditious  and 
**  diffolute  barons  made  anoife  for  king  Edward's  laws.  But 
"  what  they  were  it  is  now  a  hard  matter  to  know.  Thofe>  put 
f  forth  under  his  name  with  rar.  Lambard's  Saxon  laws,  were 
"  none  of  his.  They  are  a  incoherent  farce  and  mixture,  and  a 
**  heap  of  nonfenfe,  put  together  by  fome  unflcilful  bifhop  monk  or 
f'  ckm  many  years  after  his  death  to  ferve  the  ends  and  defigns 

"  of 
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«<  of  the  prefent  times.'*    General  Pref.  to  BraiL  Eng.  Hift.  xxz« 
See  further  Wright  Ten.  65.  note  (i). 

{Note  ZO.]  (^)  The  pailkge  here  cited  from  the  laws  of  Edward  the  Cod« 
feflbr  feems  rather  a  remark  by  the  copier  or  tranflator  of  the  law, 
than  a  part  6f  the  law  ilfelf ;  and  perhaps  it  is  on  this  accoant* 
that  Lambard  diftingailhes  this  paiTage  in  the  prindns;  by  an  //«* 
lid  letter.  But  whether  the  pallage  is  to  be  deemed  part  of  the 
law  or  not«  the  coroparifon  it  draws,  of  the  Roman  denominatioDa 
of  their  territorial  government  and  officers  in  Britain  with  thofe  of 
•  the  Saxonsj  feems  to  me  quite  imaginary.  At  leaft  I  am  not  able 
to  find  any  trace  of  authority  to  pfove  fuch  an  ufe  or  application 
of  the  words  **  confitlatus  confid  and  wcecMfuP*  amongft  the  Ro* 
mans  whiUl  Britain  was  a  part  of  their  toipircj  as  this  extraft  fqp* 
pofes, 

fNote  ai.l        (6)  This  afi;rees  with  the  idea  of  fir  John  Spelman  in  hia  life  of 

Alfreds  and  ofmn  St.  Amand  in  his  Efiay  on  the  Legiiladve  Power 

'  of  England.    Dr.  Stuart  in  his  Hiftorical  Difiertation  on  the  Eng- 

liih  Conftitution  makes  (bme  additional  remarks  in  fupport  of  the 

f^Mne  opinion.    See  2d  ed«  of  this  latter  book»  250, 

FNote  %z^1  (7)  The  remark  abore  in  note  5.  on  the  former  extraft  from 
Lamoard's  Anglo-Saxon  Laws  equally  applies  to  this  fecond  one. 
As  to  the  origin  and  office  of  ihenfFs,  fee  turther  Preface  to  3.  Co. 
Rep.  Dav.  Rep.  60.  Dalt.  on  Sher.  Spelm.  Glofll  vocibus  eomius 
€omitatui  tf  n/ieecomts^  Seld.  tit.  Hon.  ed.  168 1.  p.  627.  2.  Henry's 
Hift.  Gr.  Bnt.  242.  a  note  by  lord  Fortefcue  in  his  anceftor's  book 
on  abfolute  and  limited  monarchy*  11  a.  and  Stuart's  HiA.  Diflbrt* 
on  Engl.  Conft.  2d  ed.  241. 

[Note  23.]        (2)  Here  I  ihall  fubjoin  to  Littleton's  explanation  of  the  dif-  [160.  d.l 
ferent  modes  of  exprefs  partition  the  following  notices  for  the  aid  ^ 
pf  fiudents. 

I.  Since  Littleton's  time  a  fiatnte  has  been  made  for  newly  re« 
gnlating  the  proceedings  on  a  writ  of  partition,  with  a  view  to 
render  them  lefs  dilatory  and  more  effe^ual ;  and  this  ftatute 
equally  extends  to  parceners  join*tenants  and  tenants  in  common. 
See  8.  &  9.  W.  &  M.  c.  31.  Whsit  the  form  of  proceeding  under 
the  writ  of  partition  was  before*  is  explained  in  Flet.  lib.  5.  c.  9. 
Braft.  lib.  2.  c.  33.  Brit.  c.  71*  72*  73.  and  Booth  on  Real  Ac- 
tions 244. 

IL  Partidon  by  reha/t  between  cO-parceners,  which  I  do  not  ob« 
ferve  to  be  noticed  by  Littleton  or  Coke,  is  mentbned  ia  2.  Ful- 
"beck's  Paral.  fol.  57.  b. 

III.  There  is  a  partition  by  judgment  exdufive  of  that  on  the 
fariitiQfu  facienda^    An  inftance  of  it  is  fiated  in  6.  Co.  12.  b» 

IV.  Littleton  hereafter  adds  to  the  forms  of  partition  explained 
by  him  in  this  chapter,  one  other  form ;  namely,  partition  by  throw* 
ing  into  hotchpot,  which  is  the  fubjedk  of  Sed.  266. 

V.  Befides  the  writ  of  partition  mentioned  by  Iiittleton  there 
was  another  alfo  ifiuing  out  of  chancery,  which  was  called  a  writ  of 
livery  and  partition.  It  applied,  wh.ere  land  holden  of  the  king  i» 
€apiti  defcended  to  two  or  more  as  co-parceners,  in  which  cafe  they 
could  not  have  livery  of  their  land  from  the  crown  without  a  par*' 

tition^ 
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^tion,  tke  reafon  of  wiuch  if  explained  in  Staundf.  Prerog,  24.  b. 
&i.  b.     The  varioas  forms  of  this  writ  of  partition  may  be  feen 
by  confulting  F.  N.  B.  2^6.  F.  259.  C.  z6i.  fi.  C.  and  Reg.  Origi 
316,  317.     It  differed  from  the  common  writ  de  pariitionejfacitndd 
in  almoil  every  refped.    Thai  was  direded  to  the  iherin^  this  to 
the  efcheator:  that  was  returnable  in  the  common  pleas,  this  in 
chancery:  that  was  executed  with  a  jary« /^<'<f  without:  that  was 
eiven  for  the  benefit  of  the  party  foing  it,  this  grew  out  of  a  po- 
licy to  increafe  the  number  of  the  king's  tenants  in  capite  for  his 
advantage:  the  partition  in  that  was  confirmed  by  a  judgment  of 
the  court,  on  return  of  the  writ,  the  partition  in  this  had  no  fuch 
Solemnity  added  to  it :  and  laftly,  the  partition  on  that  was  con«- 
duiive  on  the  parties  though  infants  and  all  claiminj^  under,  them^ 
but  the  partition  (m  this  was  open  to  fubfequent  inquiry,  and  if  un- 
equal avoidable  by  fcirt  facias  in  chancery  or  a  partititme  facimda 
at  commoa  lav/.    See  Staundf.  Prerog.  and  Fitzh.  N.  B.  in  the 
places  before  cited,  and  poft.  171.  a.  &  o.   See  further  on  the  force 
of  fuch  partition  in  chancery  29.  Afll  pK  3.  Bro.  Abr.  jurifdidUoa 
1 14.  partition  pi.  10.    But  this  fpecies  of  partition  under  the  writ 
of  hvery  is  no  longer  in  force :  for  it  was  a  mere  incident  to  livery  ^ 
and  livery  being  uken  away  by  the  1 2  Cha.  2.  c.  24.  as  one  of  the 
great  grievances  from  tenure  in  capite,  all  writs  of  livery  of  courfe 
are,  as  a  very  learned  writer  has  forcibly  exprefled  it,  un§ftatu  dif- 
perfed.    See  mr.  ferjeant  Wynne's  obfervat.  on  F.  N.  B.  in  his  Mif- 
cellany  of  Law  Tra^  p.  5 1. 

VI.  Another  kind  of  partition  in  chancery  unnoticed  by  Little- 
ton was,  where  two  perfons  fucceeded  as  co-parcenary  heirs  to  land 
holden  of  the  king  in  capite,  and  one  of  them  being  within  age  was 
in  ward  to  the  crown ;  for  then  the  king's  committee  of  the  infant 
heir  might  aflent  to  make  partition  with  the  other  coparcener,  ia 
which  cafe  the  writ  for  livery  to  the  coparcener  of  full  age  recited 
that  with  fuch  afTent  the  king  had  afligned  certain  eftates  for  the 
purparty  of  fuch  co-parcener,  and  diredled  the  efcheator  to  give 
livery  accordingly.  F.  N.  B.  260.  B.  This  mode  of  partition  ia 
chancery  is  alio  at  an  end  from  the  fame  caufe  as  the  writ  of  par- 
lition  and  livery. 

VII.  A  new  compulfory  mode  of  partition  has  fprung  ap,  and 
is  now  fully  eilablifhed ;  namely,  by  decree  of  chancery  exercif- 
ing  its  equitahU  jnrifdidion  on  a  bill  filed  praying  for  a  partition: 
in  which  cafe  'tis  ufual  for  the  court  to  ifl'ue  a  commiiOon  for  the 
purpofe  to  various  perfons,  wHo  proceed  without  a  jury.  How  far 
this  branch  of  equitable  jurifdii5lion,  fo  trenching  upon  the  writ  of 
partition  and  wreiling  from  a  court  of  common  law  its  antient  ex* 
dufive  jurifdi£^ion  over  this  fubje^  might  be  traced  by  examining 
the  records  of  chancery,  I  know  not.  But  the  earlteA  inflance  of 
a  bill  for  partition  I  obferve  to  be  noticed  in  the  printed  books  is  a 
cafe  of  the  40.  Eliz.  in  Tothill's  Tranfadl.  of  Chanc.  title  parti* 
tion.  According  to  thfe  fhort  report  of  this  cafe  the  court  inter- 
pofed  from  neceility  in  refpe£t  of  the  minority  of  one  of  the  parties, 
the  book  cxprefiing  that  on  that  account  he  could  not  be  made 
party  to  a  writ  of  partition;  which  reafon  feems  very  inaccurate; 
for,  if  lord  Coke  is  right,  that  writ  doth  lie  againft  an  infant,  and 
he  ihall  not  have  his  aee  in  it,  and  after  judgment  he  is  bound  by 
the  partition.  See  poS.  171.  b.  But  probably  jn  lord  Coke's  time 
this  was  a  rare  and  rather  unfettled  mode  of  compelling  partition ; 
lor  I  obferve  in  a  cafe  in  chancery  of  the  6.  Cha.  i.  which  was  re« 
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fcx-Ftd  to  the  jtKiges  <m  a  point  of  law  between  two  co-parceners, 
that  ihe  judges  certified  for  i^aing  a  tvHt  of  partition  betw^n 
"them,  and  that  the  court  ordered  one  accordingly ;  which,  I  pre* 
fone,  would  fearee  have  been  done,  if  the  decree  for  partition  and 
a  commiCion  to  make  it  had  then  been  a  current  and  fknulur  pro- 
ceeding with  chancery,  i .  Cha.  Rep,  49.  However  it  appears  by 
the  laaguage  of  the  court  in  a  very  important  caufe,  in  which  the 
grand  ^ue#fon  was  whether  the  lord  chancellor  here  conld  hdd 
plea  of  a  truft  of  lands  in  f  reland,  that  in  the  reign  of  James  the 
Second  bills  of  partition  were  beeome  common,  i.  Vern.  .421. 
2.  Cha.  Caf.  160.  For  other  reported  cafes  on  bills  of  partition, 
fee  Toth.  Tran(adl.  tit.  partition,  i.  Cha.  Rep.  235.  3.  Cha.  Rep« 
a9.  2.  Cha.  Caf.  214.  237.  2.  Vern.  232.  i.'P.  Wms.  446.  2.  P. 
Wms.  518*  As  to  t1ie  forms  of  a  commiflion  of  partition,, fee, 
1.  Prax,  Ahn.  Car.  3d  cd.  $3.  94.  Clerk's  Tutor  in  Chanc,  3d 
«d.  360.  and  2.  Harriibn's  Chanc.  laft  ed.  396.  For  cafes  in  which 
ehaficery  taterpofes  by  awarding  commiffions  to  afcertain  boanda* 
riesi  which  fubje^  in  fome  degree  conneds  with  commiflions  of 
partition,  fee  Tothill  84.  126.  130.  Nelf.  Ch.  Rep.  14.  121. 
1.  Cha.  Rep.  41.  63.  259.  Rep.  temp.  Finch,  I31.  186.  210. 
Car.  Rep.  107.  I7.  ^,  239.  462.  i.Cha.  Caf.  145.  i.  Vern.  359. 
456.  2.  Vern.  38,  and  1.  Vef.  453.  To  thefc  add  Fitzh.  tf.  B, 
133.  on  the  writ  de  ptramiulatione  faciendd,  which  being  conlider- 
ed  may  perhaps  throw  ibme  light  on  the  origin  of  this  branch  of 
equitable  jurifdidlion ;  and  concerning  the  modes  of  partition  by 
our  law  (ec  the  cafes  under  that  title  in  Fitzh.  Abr.  firo*  Abr.  and 
Viner,— Concerning  partition  by  the  Roman  law,  fee  Fulbeck  in 
his  parallel  of  the  civil  canon  and  Engliih  Laws  b.  2.  p.  57.  This 
neglcdbed  but  ingenious  writer  extrads  from  the  Roman  law  three 
adions  having  the  like  objefl  with  our  writ  of  partition.  Thefc 
are  the  ad^ion  de  familid  hercifcundd,  the  adtion  pro  ficio,  and  tBe 
adion  de  communi  di*uidendo.  He  applies  the  firft  to  partition 
amiDngn;  co-heirs,  the  fecond  to  that  amongft  join-tenants,  and  the 
third  to  that  amongfl  tenants  in  common ;  an  afTinnilation,  in  which 
he  is  partly  followed  by  lord  Stair  in  refpcft  to  the  law  of  Scot- 
land. Stair's  [nflit.  48.  The  fecond  and  third  of  thefe  Roman 
adioa'6  are  treated  of  in  lib.  10.  tit*  2.  &  3.  of  the  Diged,  tit.  i* 
of  the  fame  book  being  upon  the  adion  fnium  regundorum^  which 
partly  anfwers  to  our  bill  in  equity  for  afcertaining  boundaries.  It 
is  remarkable  elk),  that  Fleta  reprefents  the  three  Roman  adions 
laft  mentioned  as  a  part  of  our  law.  Flet.  lib.  5.  c.  9.  p*  309.  See 
forther  as  to  the  Roman  law  about  partition  i.  Dora.  Civ.  L.  by 
Strah.  326.  For  partition  according  to  the  French  law*  fee  tit. 
partage  in  their  book .  %  and  for  the  like  fubjeft  in  the  Scotch  law> 
4ce  concerning  the  obligation  of  divifion^  heirs  portioners^  commouties, 
and  <writs  of  dinjifion,  in  Stair *s  Initit.  48.  477.  169.  576.  and  in 
Er&me's  Inftit.  46B. 

[Note  24.]  .  <3)  In  I .  Atk.  542.  there  is  a  cafe  in  equity,  in  which  lord  Hard-^  r  •  -q^  A 
wicke  allows  of  a  parol  agreement  for  a  partition.  See  infra  note  4*  L  /  '  '^ 
and  1.  Vern.  472. 

[Note  25.]  (4)  Here  the  eleventh  edition  of  this  book  has  a  note  queftion- 
ing  whether  fuch  parol  grant  would  be  good  now  in  refpett  of  the 
29.  Cha..  2.  c.  3.  and  mr.ferjeant  Hawkins  in  his  Abridgment  makes 
a  like  queflion.     See  fupra  note  3. 

•  •  (I)  Tbi» 
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f  J'^O.  b.l      (0  '^^"  ^^*  ^  Littleton  torns  upon  the  ituqualitypi  the  par-     [Note  a6J 
^  ^   '    '-^  tition;  for  if  the  p^rts  are  eqaal>  it  tnnds  notwhhlbinding  infaaox- 
Aat.  i66«  a.  Foil.  173.  b. 

•     •  •  • 

(3)  In  a  Coke  upon  Littleton  I  have  with  MSS.  notes  and  re-    [Note  27.] 
fornces,  the  annottftor  is  for  exclading  from  foeh  un  eftoppel  as  is 

*  here  ftated  a  partition  in  pais.  His  note  is  thus  cxpreiTed :  **  If 
'*  two  make  panition  in  e^urt  of  record^  when  one  or  them  had  no 
^  nght,  he  thereby  fiiall  gain  a  moiety  by  eiloppel  or  concluiion. 
*«  Bro.  Noav.  Caf.  fd.  306.  Bat  otherwife  1  conceive  of  a  parti- 
-  **  tioa  in  fats ;  though  the  book  fpeaketh  generally ;  and  upon  this 
^  difference  yon  Ihall  read  a  like  cafe  in  this  booke  fbl.  46.  a." 

(4)  Ace.  Dr.  ic  Stud,  dial.  i.e.  19,  where  mulier  puifiie  {bes  li-     [Note  28.] 
▼ery  with  baft  or  d  eigne.     See  Bro.  Abr.  entrie  cMgeabU  3i<  and  di/' 

€ent  9.  ^Bttt  it  is  faid,  that  this  fort  of  eAoppel  will  not  bind  in 
chancery.  Gary's  Rep.  z6.  See-  further  2.  Co.  4.  b.  Cro.  Cha« 
II o.  Poilexf.  67.  and  3.  Com.  Dig.  276. 

fni.a.l  (^)  ^^  '*  ^^^'  $4'*  ^^  ^  ^  ^^^*  ^^  which  lord  chaiMellor  [Note  29.] 
^  '  '  '-*  Hardwicke  is  reprefented  to  fay,  that  a  partition  by  affreement  be- 
tween two  hufhands  will  not  bind  the  inheritance  of  their  wives. 
Bat»  notwithftanding  this  high  authority,  I  take  the  dodlrine  of 
Littleton  and  Coke,  that  fach  a  partition  will  bind  %the  wives  unle/s 
it  ht  iMtfaai,  to  be  clear  law,  and  for  the  cogent  reaibn  here  given 
by  the  latter*     See  ace.  F.  N«  B.  62.  F^ 

Tl?!.  b.l     (^)  ^^^  ^'  ^*  4*^'   ^°'  ^^^^  '^^  reafon  given  for  an  in£intV    [Note  5c.] 
^  *    '■'not  having  bis  age  in  partition  is  different,  namely,  that  S^tb  co- 
parceners are  its  pojfejion.     In  the  year  book  of  9.  H.  6.  6.  b.  the 
reafon  is  exprefied  to  be  the  prejudice  fwhich  otberwi/e  there  might  he 
to  the  infant, 

(9)  Not  even  though  a  fpeoial  power  is  given  to  him,  though  it  [Note  31.] 
is  otherwife  with  a  feme  covert.  So  held  by  lord  chancellor  Hard- 
wicke in  a  cafe  in  i.  Vef.  298.  and  3.  Atk.  695.  See  Mo.  512. 
But  by  the  7.  An.  c.  17.  an  infant  having  a  real  eilate  only  as  a 
tradee  or  under  a  mortgage  is  enabled  to  convey  under  the  direc- 
tion of  the  court  of  chancery  or  the  court  of  exchequer.  However 
this  2&  is  deemed  not  to  extend  to  truils  merely  conftrudlive.  2  P. 
Wms.  549.  3.  P.  Wms.  387.  Another  exception  to  an  infant's  not 
being  able  to  alien  land  arifes  from  the  cuftom  of  particular  places, 
as  the  cuftom  of  Kent  in  refpedl  to  gavelkind  lands>  which  may  be 
aliened  by  an  infant. on  attaining.  15.  See  the  late  mr.  Kobinfon's' 
excellent  Trcatife  xm  Gavelk.  193*  and  Mo.  512. 

(6)  But  an  infant  may  before  2 1  difpofe  of  perfonal  eilate  by  lad    [Note  3a.] 
will,  thoagh  ic  is  controverted  at  what  age  this  teAamencary  power 
begins  to  attach  in  infants.     On  this  pomt  I  have  heretofore  tx- 
preffed  my  notions  at  length.     See  note  6.  of  fo«  89.  b. 

[l72.a.*l   •  (*)  Ace.  J.  Ro.  Abr.  729.  pi.  g.   Mo.  679.    Cro.  £Hz.  920.     [Note  33.] 
'J  Godb.  219.    But  lord  Coke's  words  imply,  that  a  fingle  bond,  that 
is,  one  ivithout  a  penalty t  being  given  for  neceffaries  may  be  good 
againll  an  infant;  and  fo  it  hath  been  frequently  adjudged.     See 
March  145.     1  Ko.  Abr.  729.  pi.  8,  and  i.  Lev.  86. 

(8)  But 
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{Note  34.]  (8)  But  now  one  jointeoAnt  or  tenant  in  common  ma^  have 
accoimt  againft  the  other  as  bailiff  for  receiving  more  than  bs  Ibare 
of  profits^  though  there  is  no  appointment  of  him  as  bailiff.  See 
4  An.  c«  16.  f.  27.    See  toe  i.  Leon.  219. 

(Note  55.]  (1)  Ace  ant.  6S.  b«  &  78.  b.  See  alio  128.  a.<^Another  ex-  [172.  b. 
cepdon  is»  that  he  may  be  Avorn  as  a  witnefs  at  14*  and  itfers  if 
he  aopears  to  nnderftand  an  oath,  or  rather  as  it  is  expreffed  by 
lord  Hale  hath  competent  difcredon.  1 1 .  Mod.  228.  2.  HaL  H.  P.  C. 
271.— Alfo  according  to  lord  Hale  in  fome  cafes  of  exigence,  as  in 
rape,  an  infant  of  tender  years  may  be  examined  without  oath.*-* 
In  1.  Stra.  700.  there  is  a  cafe  in  which  an  infant  of  7  years  was 
refufed.  There  too  the  point  about  examimng  infants  *as  witneiTes 
is  ably  argued.  The  fame  point  was  touched  upon  incidentally  in 
the  great  cafe  of  Omichund  and  Barker  before  lord  chancellor 
Rardwicke  about  receiving  a  Gentoo's  evidence;  which  I  more 
particularly  refer  to  here,  becaufe  in  it  lord  Hale's  dodrine  cf  ad- 
mitting infants  to  give  evidence  in  criminal  cafes  ^withpui  oath  is 
faid  to  have  been  over -ruled  at  the  Old  Bailey  after  mature  deli- 
beration and  alfo  by  lord  Raymond,  i.  Atk.  20.  See  i.  Hal. 
Htft.  P.  C.  302.  634.  and  2.  Hal.  H.  P*  C.  279.  and  Lamb.  Juft.  24. 
i6o2«  p.  85. 

[Note  36.]  (4)  Ace.  P.  N.  B.  62.  M.~Here  lord  Hale's  MS.  makes  a  qoef^ 
don,  luhetinr  fuch  partitiom  be  tmi  or  vMabie,  bang  nutd$  by  hmf- 
hondf  and  dtes  M.  30.  31.  Eliz.  B.  R«  Morris  and  MaulCi 

D^ote  37.1        (3)  Lord  Coke  may  be  here  prefumed  to  mean  a  Hniid  warran-  [l73*  H 
ty;  becaufe  hereafter  he  allows,  and  in  his  dme  it  was  the  common  i 

learning,  that  collateral  warranty  would  bar  the  iffae  in  tail  without  j 

recompence.    Poil.  374.  b.  , 

(Note  38.]  (4)  In  a  Coke  upon  Littleton  I  have  with  MS.  notes  there  \s  the 
following  remark.-—"  ^tere  of  this;  for  I  think  the  formedon  mv& 
*•  be  brought  in  the  name  of  the  iifue  and  the  fnrviving  parcener* 
*<  and  then  the  parcener  to  be  fummoned  and  fevered,  and  then  the 
"  ifiue  to  make  a  fpecial  count  and  (hew  the  parddon.'*  ^ 

[Note  39.]        (2}  This  word,  which  is  fo  uncommon  that  I  cannot  find  it  no-  [173*  m 
ticed  in  any  didionary  I  have  feen,  is  apparendy  ufed  for  ncktted.  | 

Lord  Coke  feeros  to  borrow  it  from  Littleton's  ufe  of  the  word  rttu 
at  the  begifming  of  the  Seflion  here  commented  upon. 

[Note  40.]        (1)  So  it  is  of  an  exchange.    Hob.  152.    Caichrope's  readmg  \\^a^  %, 
on  lord  and  copyholder  92.     i.  Ro.  Abr.  815.  L  /^' 

[Note  41.]  (3)  But  by  the  34.  &  35.  H.  8.  gavelkind  defcent  of  lands  >"  fiyC.  U 
Wales  is  exprcfslv  taken  away,  and  all  lands  there  are  made  de-  ^  /  ^ 
fcendible  to  the  eldeft  fon  according  to  the  common  law  of  Eng- 
land. See  that  ftatute  c.  26.  f<  Qi*  and  128.  Alfo  in  Kent  va- 
rious ellates  have  been  made  descendible  according  to  the  com- 
mon law  by  fpecial  Aatutes  for  this  purpofe.  See  RobinC  on 
Gavelk.  75. 

[Note  42.^  (4)  But  according  to  a  very  accurate  writer  on  gavelkind  this 
doOrine  muft  be  rcf&ained  to  the  fpecial  deiccnt  of  gavelkind  and 


J 
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Ewugb  Englijh  lands,  wl.ich  is  confidered  as  the  efTence  of  both  ; 
and  therefore  the  other  cuftoms  incidenrto  gavelkind  and  Borough 
EHglifif  land  mud  hc/peciailj  pleaded.  S.^c  Kobinf.  on  Oavelk.  41. 
For  this  difTerenoe  fcveral  authorities  are  cited ;  namely*  as  to  ga-^ 
^iHimJ  a  cafe  in  Cro.  Cha.  562.  another  in  i.  Lev.  79.  i.  Sid.  iiji 
and  Rayni.  76.  and  a  third  in  a.  Sid.  153.  and  a$  to  Borough  Eng* 
Hjb  a  cafe  in  1.  Salic.  243.  I  the  rather  introduce  thefe  references 
bccauie  mr.  Robinfon's  treatife  is  become  very  fcdrce^ 

(5)  This  word  means  equality,  bein?  derived  from  the  adjedive     [Note  45.] 
poTf  and  made  a  fubltantive  by  the  addition  of  agium.     Read  more    ^ 
concerning  the  termination  of  agium  ant.  86.  a.     See  alfo  as  to  dif- 
pwagatia  ant.  8o.  a. 

( I )  The  gavelkind  defcent  of  lands  Ih  treldnd  was  an  incident  tO     [Note  44.] 
the  cuilom  oiiani/hy,  and  as  fuch  fell  t6  the  ground  with  its  prin^ 
cipal  in  confequehce  of  a  fulemn  judgment  againft  the.Jatter  in  a 
cue  of  the  fifth  of  James  the  fir  (I.     For  this  cafe>  which  is  excel- 
lently reported  by  fir  John  Davis,  who  was  attorney. general  in 
Ireland  at  the  time»  fee  Dav.  Rep.  28*     But  in  the  reign  of  queen 
Anne»  the  policy  of  weakening  the  Roman  Catholic  intcreft  in  Ire- 
land was  the  caufe  of  an  Iriih  llatuie  to  make  the  lands  of  papiils  '    ' 
defcendible  according  to  the  gavelkind  cuilom»  unlefs  the  heir  con- 
formed within  a  limited  time.  See  Robinf.  on  Gavelk.  1 7.    How- 
ever now  by  an  Iriih  ftatute  of  the  prefent  reign  the  defcent  of  thti 
lands  of  papiib  is  again  reduced  to  the  courfe  of  the  common  law. 
Iriih  St.  of^l7.  &  18.  Gi  3*  c»  49.  f«  i.-^Lord  Coke,  from  his  fup-> 
pofing  that  the  Brehon  law  of  partibility  except  as  to  baftards  re- 
mained in  Ireland,  feems  not  to  have  been  aware  of  the  cafe  of 
taniftry.   Indeed  what  he  writes  in  this  refped  was  before  that  cafe 
more  applicable  to  Wales  than  IreUnd)  for  the  ilatute  of  Wales 
cited  in  the  next  paiFage  confirms  the  partible  defcent  of  lands 
there  amongft  males  with  an  exception  excluding  badarJs,  whereas 
I  doubt  whether  there  is  any  evidence  of  confirmation  of  the  Bre- 
hon law  with  fuch  an  exception.    See  ant.  141.  a.  where  lord  Cok<i 
hifflfeJf  takes  notice  of  a  total  abolition  of  the  Brehon  law. 

(75.  b.l      (3)  1*hough  /«rr/  more  commonly  means  %/>yet  it  is  plain^     t^o^*4j«J 
*-'  that  here  it  comprehends  children  of  both  fexes;  becaufe  after- 
wards liheri  is  ufed  for  the  fame  purpofe.     The  word  is  ufed  in  the 
fame  large  fenfd  in  the  writ  dt  raiionahili  parte  henorum ;  and  there- 
fore Fitzherbert  obferves,  that  the  fon  and  daughter  may  join  in 
that  wcic     P.  N.  B.  122.  C.     Alfo  this  large  fenfc  ofpueri  is  war- 
ranted both  by  the  application  of  the  word  in  the  Roman  law»  and 
by  its  derivation  from  the  Greek  word  wTu  which  is  nlafcuKne  or 
feminine  according  to  the  article  before  St.     To  this  elfedb  Jufli* 
nian's  Digeft  in  the  title  ik  <verhofum  fignificMione  gives  the  follow^ 
ing  extraa  from  the  Commentary  of  the  Roman  lawyer  Julius 
Paulos  on  his  famous  predecefiRsr  Sabinus.     Pueri  appttiatiom  etiani 
pMilim  J^mficAiur  :  nam  it  fc^minas  puerperas  apptUant  recent es  ex 
fntm\  a  Gr^c}  wohhw  comMuuitur  appellatur.    See  Dig.  lib.  50. 
tiu  i6«  leg.  i6j.  and  Menag.  Jur.  Civil.  Amcetiitates  cap.  39.  voce 
.fmerperm,  where  that  learned  French  writer  expatiates  on  thf  ety- 
mology of  pMir.    I  have  been  induced  to  give  thi»  explanation  of 
the  word/«ir  by  a  cafe  in  oar  own  law-bodts,  which  adually  torn- 
cd  opoQ  the  queilion,  whether  a  daughter  could  take  lands  under 

(QJ  ihac 
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that  deicriptiom     The  cafe  arofe  on  a  remainder  in  a  rettlemenftri75»b» 
made  by  a  man  on  his  firft  marriage  yf«ror/  /»^0  of  the  hulband  ^ 

and  the  heirs  of  his  body;  and  this  was  decided  by  two  judge* 
againQ  ens  to  intitfe  a  daggbcer  and  onlv  child  of  the  firil  marriago 
in  preference  to  the  fon  of  a  fccond.  Dy.  337.  b.  However  there 
is  a  much  ea flier  cafe  on  the  conflrudion  of  puerU  in  which  it  was 
interpreted  to  exclude  femaks.  Hob.  33.  and  the  cafe  there  cited 
from  30.  AfT.  47.  and  30.  E.  3.  27.  But  now  indeed,  when  legal 
indruments  are  fo  univerfally  expreffed  in  the  Engllfh  tongue,  it  is 
not  probable,  that  any  di^^ute  (hoald  arife  in  ouc  courts  of  jaflice 
about  the  interpretation  of  this  Latin  word. 

|Note  46.]  (^)  The  places  ufaalTy  nimcd  as  thofe  in  which  the  Cttflomary^ 
divifioa  of  perfonajty  on  a  death  prevailed,,  and  fo  in  f^vor  of  wife 
and  chiidren  reilrained  the  tellamencnry  power  to  a  third  or  s 
iBoicty,  are  thcfe :  the  province  of  York,  the  city  of  London,  and 
various  diftrifts  of  Wales.  But  iince  lord  Coke's  time  feveral  fta- 
tutcs  have  been  made  to  remove  this  reflraint  in  each  of  thefe  dif- 
ferent places ;  and  under  thofe  flatutes  the  <u:hele  of  the  perfonal^ 
eflate  is  now  difpofeable  by  lad  will  in  them  through  England  and 
Wales,  with  this  exception  however,  that  there  is  ftill  no  Ifcitute^ 
affcdling  either  the  city  of  Chcllcr  which  is  part  of  the  province  ol? 
York,  or  fuch  other  places  not  withia  that  province  or  London  or 
Wales  as  nny  have  fuch  a  cuftom ;  though  whether  there  be  any 
fbch  places,  [  am  uncertain.  See  for  the  province  of  Yoric 
i^.  W.  &  M.  c.  2.  &  a.  &  3.  An.  c.  5.  for  London  11  G.  i.e.  i& 
and.  for  Wales  7.  5r  8%  W»  3.  c.  3^^  Indeed  lir  William  Blackilone 
treats  the  teftamentaiy  power  ove;'  perfonal  edate  as  now  prevail- 
ing through  all  Bngland..  2.  BlacklL  Comm.  9'h  ed.  493.  But  if 
there  be  iio  other  itatutes  than  thofe  he  cites,  being  the  fame  a» 
are  before  mentioned,  I  t^tke  this  to  be  a  miftake  fo  far  at  lead  as- 
ycgards  the  city  of  Cheder.  The  faft  is,  that  both  the  cities  'of ' 
York  and  Chtiler  were  excepted  in  the  4.  of  W.  &.M.  and  that 
the  2.  &  3.  An.  take  away  the  exception  as  to  the  city  of  York 
«nly.  As  too  the  ditutes,  which  fubje6t  the  culh>iii  of  dividing  the 
perfonal  edate  of  deceafed  perfons  to  the  tcdamentary  power,  da 
not>  name  any  place-  in  Knglaud  except  London,  and  the  province 
of  York,  it  follows,  that  the  local  cudom  of  any  other  pait  of  fing* 
]i;vnd  on  this  fubjedl  is  not  dillurbed  by  any  datotupy  proviiion.  It. 
now  only  remains  to  add  here^  that  though  the  tedamentary  power 
xs  thus  extended  over  the  whole  perfonalty  notwithdanding  the 
cudoms  wiibin  London  or  the  pn.vince  of  York  or  within  any  plut 
ef  Wales,  yet  in  the  cafe  of  ao  inteXhcy  the  cudoms  of  thofe  places- 
iliil  operate,  thcrcc  being  a  fpecial  provilion  to  fi^ve  taem  and  all 
orle''  peculiar  cudoms  in  the  datute.of  Cha.  2.  for  didhbuting  the 
pLrfoiTal  edates  of  iniedates.  See  22.  &  23,  Cha.  2.  c.  1,0.  See 
further  as  to  the  datuies  about  thefe  cudox^^  lA  the  Utter  p*rt  of 
noic  9..infr.'), 

fNote  jr?  T        (  )  ^"  Swinburne  on  telhmcnts  there  is  a^  cwoas  di&ctation-. 

^  ^'^    explaining  the  cudom  of  the  prpvince  of  Yx>rk  in  re^eft  to-  fitilrf* 

portions ;  and  in  the  coi'rfc  cf  it,  the  quedion,  >yha^  fort  of  advance* 
ment  (hall  exclude  a  civJd,  iS  conlidered  at  large.  This  valuahlrv 
part  of  Suiaburnc  is  not  in  the  fird  cdhion;  but  was  afi^Fwards 
abided  by  hira.  It  is  othirwifc  as  to  miny  additions  in  the  latter 
eiiiiions  of  iti^  book  ;  lui^fc  bcii}^  full  of  cnJargemcRts.comiog  front 
><  others^ 


Lib.  J.     Of  Parceners  by  Cuftome.     Sedk.  267. 

others,  bvt  printed  without  difcriminatin^  them  from  Smnburne's 
oivn  work.  This  manner  of  treating  authors  in  new  editions  is  ever 
difiatis^iiflory  and  anjuAifiable;  but  in  refpe^  to  law  books,  it  is 
peculiarly  inconveoieiit,  the  weight  and  authority  of  thefe  fo  much 
depending  on  the  chara£lcr  of  the  author.  To  Swinburne  on  this 
fubjed  add  the  tide  *wiUs  in  dr.  Burn*s  Ecclsf.  Law,  in  the  courfc 
ot  vv'hich  it  is  learnedly  attempted  to  give  the  refuit  of  every  thing 
CO  be  met  with  on  the  fubjedt  in  Swinburne's  .book  or  elfc'* 
where. 

(6)  Ace.  2.  inft.  33.  But  in  this  point  fome  of  great  rcfoeil  [Note  4.8.] 
ditf'cr  from  lordCvJ.ke.  Fitxljcrbirw  in  his  commentary  on  the  writ 
^k  raihnahili  pnrti  hwi&rum  contends,  that  the  dillribution,  which 
excludes  the  tcilamcntary  power  from  one  third  or  one  moiety  of 
the  perfonal  cftate,  was  in  his  time  the  general  law  of  the  land,  and 
therefore  needed  not  a  fpcc^a)  cuilom  to  fupport  ic.  He  is  follow- 
ed by  Swinburne  in  the  fame  idea,  and  t^ven  by  our  great  modern 
commsri?ator  on  the  laW'  oi  Engl  .nd,  who  cites  Finch's  bw  to 
prove,  that  the  general  law  was  taken  to  be  as  xeprefcnted  by  Fitz«> 
herbert  as  I.¥te  as  the  reign  of  Charltf«  tlic  firlL  However  mr.  juftics 
Blfltckftone  ftates,  that  about  this  period  the  general  Uw  infetifibly 
changed;  which  amount)  to  an  admtflion  that  lord  Coke's  do^rine 
of  the  neeeOity  of  a  fpjcial  cullam  for  ih«  ratisnahili  parte  tomruM 
became  perfedly  efl.iblilhed  within  a  few  years  after  his  advancrng 
it,  and  that  this  was  fo  without  the  aid  cf  any  ilatute.  Ic  is  ob- 
fervabia  alfo,  that  mr.  julHce  Black tlone  eondders  Bra^on  and 
Ficta  as  clear  authoriticd  a3;ainit  lord  Coke.  Bat  mr,  Somner» 
whofe  very  learned  and  exten Jed  difcuiuon  of  thij  fiibjeffc  feems  t<» 
have  efcapcd  the  author  of  the  Commentaries,  though  not  inclined 
CO  av  entire  agreement  with  lord  Coke,  cites  various  pnlTages  of  the 
iame  ancient  authors,  ^''om  which  it  appears,  that  their  writings  in 
this  reiped  arc  coDtradi^ory.  See  in  Somn.  Gavelk.  91.  a  diifcr- 
tation  on  the  queftion,  nuhttber  the  tar  it  de  rationabili  parti 
aoNoauM  Hoas  fy  tb€  temMon  latu  or  hy  €ufiom*  Nor  is  it  a  flight 
teilimony  of  its  being  fettled  law  in  lord  Coke's  time  not  to  allow  of 
the  writ  de  rathnaliU  fart€  btnwrum  without  a  fpecial  cuAom,  that 
mr.  Somner,  whofe  book  before  cised  was  finilh::d  as  early  as  1647 
though  oot  publiftied  till  the  Reiloration,  obf^rves  on  the  order  of 
partition  under  this  writ,  that  it  was  then,  and  that  not  lately^  anti* 
qaated  and  vanifhed  oat  of  nfe  in  Il^nt  and  other  counties,  furviv*  • 
ing  only  in  the  province  oi  York  and  fome  few  cities. 

(7)  What  under  the  coftom  of  the  province  of  York  ought  to  [Note  49.] 
be  deemed  a  reafonablc  advancement  fufficient  to  bar  the  right  to 
a  filial  portion,  is  largely  difcourfed  upon  in  Swinburne  on  Tefta- 
menti,part  3.  ie£l.  1 8.  . For  the  cafes  iince  Swinburne's  time,  fee 
Eq.  Caf.  Abr«  t6o,  r6i.  ii.  Via,  Abr.  198.  Burne's  £cclef.  If 
cit.  tifiUs,  ^  J, 

.   )' 

J%)  Mr,  Somner  writes  doubtfully  on  the  preceding  dodHne*    [Note  50,] 
makes  it  qudHoDabie,  whether  the  child  advanced  may  not 
waive  hia  former  portion,  and  eledt  to  take  benefit  of  the  cuftomary 
periition  in  the  way  of  hotchpot.     Somn.  Gavelk,  91.    V^^j  others       %  ^'- 
the  doAriae  is  abfolutely  denied  in  another  form,  bylnfifting,  that        ^ 
cJle  advancement  muft  be  eqnal  to  the  cuAomary  (bare  1  and  that, 
if  the  child  advanced  can  prove  the  advancement  ta  be  lefs,  then 

(  0^2  )  fuch. 
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fuch  child  on  the  terms  of  throwing  the  advancement  into  hofchpoc  T  ^>j(^^  [)  1 
is  intttlfd  to  the  beneit  of  the  cu^omary  partition,  notwithfiandtng  ^  *  *  * 
any  declaration  of  the  father  to  the  contrary.  Greev't  Priv« 
Lond.  52,  93.  Bot  in  a  cafe -before  !or«l  chancellor  Somers,  the 
mayor  and  aldermen  of  London  certified  the  caft«m  m  feerms  nof 
wholly  agreeing  ekher  wiih  lord  Coke  or  whh  the  differeaaes  from 
him  before  ftated.  According  to  this  certificacer  thooeh  the  ad* 
vancement  (hall  not  be  eqiual  to  the  cuftomary  4hare  at  roe  father's 
deceafe»  yet  the  child  fo  advanced  (hall  be  excluded  from  any  foF* 
ther  part  of  the  caftoroary  ellate,  unlefs  the  father  (hall  by  his  laft 
will  or  (bme  other  wriimg  figned  with  his  naiue  or  mark  declare 
the  valae  of  fuch  advancement }  in  which  ca/e  the  child  advanced^  I 

bringing  the  advancement  into  hotchpot^  (hall,  notwithflanding  the  ' 

£ither*s  dedaration  of  having  liilly  advanced  the  child,  have  at 
much  more  as  will  make  the  advancement  a  fuU  caftomary  (hai«v 
This  certi(icate  was  confidered  by' lord  Somers  as  conckifive  of  the 
quellion ;  aad  has  been  fince  rentrred  to  by  lord  chancellor  Hard* 
wicke,  as  fetiKng  the  point.    See  the  ca(e  of  Chafe  v.  Box  in  t.  L^ 
Raym.  4S4.  ic  t.  £q.  Caf.  Abrr  154.  in  which  latter  book  the 
certificate  from  the  city  is  given  at  length.    See  aUb  lord  Hard- 
wicke't  words  in  i«  Vef.  16.  and  thofe  w  FortdCbiie  naftcr  of  the 
tolls  in  9.  Atk.  49*    Being  tKerefore  takea  Z9  the  rule  of  futnr» 
decifion,  the  certificate  deaunda  panicnlar  attentkm*    The  refuk 
with  refpe^  to  its  operation  npoa  the  (everal  ideas,  which,  as  is 
before  dated,  have  prevailed  concerning  this  point  of  the  cuflom^ 
anay^  be  thus  (lated^A^r.  Somner'»  notion,  of  a  lemral  right  of 
eledion  in  the  child  advanced  to  waive  his  advancement  and  claim 
the  caibmary  (hare,  ieems  to  fall  to  the  ground;  there  being  n« 
eledion,  except  where  the  father  under  Ins  hand  afcertains  the  ad»> 
vancement  by  confeffiag  what  ks  value  was,  and  being  fo  afcer- 
tained  it  can  be  proved  to  be  lels  than  what  the  cuftom  gives.-— 
The  opinion,  that  the  advanced  child  is  univerAilly  at  liberty  to 
prove  his  caftomary  (hare  gi  eater  than  the  advancement,  and  lb  in* 
title  himfelf  to  the  benefit  of  the  culiomary  partitiou,  itei^s  to  faiU 
becaufe  the  terms  of  the  certificate  appear  to  admit  no  other  evi- 
dence to  a(certain  what  the  value  of  the  advancement  was,  thaaxhe 
father's  hand-writing ;  though  it  mull  be  confe(red,  that  excluding 
otht-r  evidence  is  fcarce  to  be  fatisfaflorily  accounted  for,  unlel* 
the  common  reafoH  of  the  di^calty  of  taking  an  account  of  lucit 
advancements  ^11  be  deemed  a  fuificient  one.«^As  x»  lord  Coke's 
rtpreft  iiiaiiun  of  the  cuftore,  this  al(b  receives  fome  quaitficatioa 
from  the   befoi'ememioned  certificate :  for,  though  it  leaves  him 
pertcd^ly  right,  where  the  father  i&  itknt  about  die  advancement, 
yet  it  cro(if5  lord  Coke's  opinion  of  the  efied.  of  the  father's  de- 
claring I  he  advanceeient  to  be  in  lull,  and  makes  fuch  declaratioa 
inoperative  whrre  the  advauccment  admitted  by  tike  father't  haud* 
writing  is  not  tiSunAy  lull  aud  aae^aaie« 

{Note  51]  (g)  Here  lord  Coke  extends  the  potting  into  hotchpot  fo  as  t© 
nitfcv  it  for  the  benefit  both  of  the  executors  in  refped  of  the  tefla- 
mencary  third  and  of  the  wife  for  her  third  part.  But  Salkdd  rew 
poru  it  a«  the  opinion  of  fir  Edward  Northey,  that  the  caftom  re> 
.quires  the  advanced  ihare  to  b^:  brought  into  hotchpot  for  the  be^ 
.nefit  of  other  children  onJy;  and  therefore  that  in  cale  of  t^iere 
.being  no  other  child  befides  the  advanced  one,  fuch  child  AiaII  have 
ilia  luU  orphan'*  part  without  any  regard  to  what  has  bceu  already 

received. 
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received.  Salk.  426.  See  further  concerning  this  cuftom  of  Lon- 
don a  difcoorfe  in  jaAiicatioa  of  it  in  2  Scow's  Surv.  of  Lond. 
Strype*s  «d.  of  1720.  fir  ft  Append.  61.  and  the  ftatute  of  u.  G.  i. 
c.  18.  For  the  cafes  on  the  cuftom  and  the  ftatute  of  if.  G.  a. 
concermnr  tt>  fee  £q.  Caf.  Abr.  150.  to  160.  the  title  <uftom  of 
Lndm  in  New  Abr.  Viner's  Abr.  and  a.  £q.  Caf.  Abr.  Com.  Dig* 
tit.  gumrdiam  G.  2.  and  the  Con  tin.  in  lame  part»  and  Born  • 
£ccl.  L.  ut.^llj.  Add  to  thefe  March.  107.  Forreft.  i^o.  Bar- 
nard, Ch«  Rep.  430.  s.  Atk.  43.  5x3.  644.  and  3.  Atk.  213* 
616.  See  alfo  Flet.  L  s.  p.  125.— No^e,  that  though  the  1 1.  G.  t» 
c.  I-8.  enables  making  a  will  of  the  whole  perfondtyr  notwithftand- 
ihg  the  ctiftom,  yvt  this  is  with  the  exception  of  freemen  agreeing 
by  writing  upon  pr  in  confideration  of  marriage  or  otherwise  to  be 
'  fubjed  to  the  cuftom.  In  this  reiped  therefore  there  is  a  diiFerence 
in  the  Ibrm  of  the  ftatute  alteration  ftf  the  cuftom  as  to  London  and 
the  alteration  as  to  Wales  and  the  province  of  Vork,  the  ftatutes  as 
40  thefe  two  latter  not  providing  £or  an  agreement  to  abide  by  the 
cuftom.  Ferhaps  however  it  may  be  doubted,  whether  *an  exprcjk 
provifion  was  ncceftary  to  create  fuch  an  exception;  but  on  this 
point  I  do  aot  ir«ean  to  oficr  any  o|>imon. 

{ 10)  See  on  the  collation  ^  goods  Dig.  lb.  ^.  tir.  6.  i .  Docn.  (Note  $  z.] 
Civ.  L.  by  Strah.  6S7. — Tne  Roman  law  in  refpedl  to  the  colla- 
tion of  goods  deferves  the  particular  attention  of  the  Engiifti  law- 
yer; as  onr  ftatute  for  diftribution  of  the  perfonal  cftate  oi  intef- 
utes  contains  a  like  provifion  to  prevent  children  advanced  in  the 
life- time  of  the  inte&ate  from  having  double  portions,  which  was 
apparently  borrowed  in  feme  degree  from  the  coUatio  hoaorum^  and 
may  there fone  be  considerably  influenced  in  the  conftruAton  by  the 
rules  of  the  Roman  law  and  the  dodiiine  of  the  civilians  o«  that 
title.  See  22.  k  23.  Ch.  2.  c.  lo.  f.  j.  Forreft.  276.  See  alfo 
lor  the  cafes  in  general  on  this  part  ot  the  ftatute  of  diflribution, 
II.  Vin.  Abr.  liJp.  2.  Com.  Dig.  145.  Continuation  of  iame  book 
176.  and  £q.  Cai.  Abr.  24s. 

180.  a.l  ^')  NotwithftandiRg  kn-d  Coke's  cenfure  of  the  text  here,  it  [^otecj  ] 
'-*  agrees  with  the  print  of  the  two  earlicft  editions,  neither  the  edi- 
tion by  L.  and  M«  nor  the  Rohan  one  having  any  of  the  words 
added  iiy  Lord  Coke,  except  /•/  before  ttt/toje.  But  I  think  that 
his  addition  feems  requifite  to  the  (enfe  intended  to  be  conveyed  by 
Littleton,  as  well  for  the  reafon  atfigned  by  lord  Coke,  as  becauio 
otherwife  Littleton's  defcription  of  juintenancy  might  be  conftrued 
to  exclude  an  eftate  in  fect  which  certainly  could  not  be  his  inten- 
tion. Probably  therefore  the  omiflioo  of  an  eftate  in  fee  was  aa 
error  in  the  manufcript  from  which  Littleton  was  firft  printed.  The 
addition  of  an  t9^xc  in  fee  to  Littleton's  defcription  of  jointenancy 
was  firft  introduced  by  Raftell  in  his  edition  of  1534.  which  I  was 
firft  led  to  obferve  by  a  note  1  was  favoured  with  from  mr.  juftice 
BlackAone^ 

So.  b.l  (0  ^^  >At*  169-  b.  poft.  183.  b.  Hob.  171.  and  Shej^hard's  [Xote  54] 
^  Conmoo  AiTurances  ^89.  In  the  two  latter  books,  efpecially  in 
Hobart,  there  is  a  vanety  of  cnrioos  matter  expounding  the  nature 
and  ufe  of  a  /dliceti  and  how  far  it  may  qualify  the  pnmi/es  or  ba» 
irWasi  in  a  conveyance.  See  alfo  i.  P.  Wms.  18.  and  the  cafe  of 
a  bond  to  two  with  a  fcilUtt  fevering  the  money  between  them  io 

(0.3)  J^/r 
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Dy.  350.  Lord  Hcbnri  fcems  to  confider  the  /cilicft  as  a  fdrt  of 
aHciiiary  claufe,  which  may  explain,  but  cannot  optfmte  in  abiblnte 
con(radi<llion  of  the  premifts  or  hmhemkim.  In  a  Coke  upon  Little* 
ton  I  have,  thft  Irarncd  aritiotator  considers  iki^fcdictt  as  lef^  potcnc 
than  the  habtn^Htrti  obfirving  upon  tlie  caie  here  fiatcd  by  lord 
Coke,  that  though  the  fd Lett  cannot  ivw^t  ihe  joint  ertaie  given  in 
tli»  premijts  and  the  haieruiumy  yet  that  the  hubiftdum  might  fo  cort- 
itolI  the  pritHifis,  He  ihercfofc  holds,  that  if  the  grnnt  of  ten 
pounds  had  bt<fn  to  A,  and  D  habendum  to  A,  till  he  be  marned* 
ajui  to  B.  \\\  he  be  8<lvanccd  lo  a  Sentfice,  tlh^re  they  would  be  te- 
nants in  common.  This  nice  dinindion  between  the  batendum  and 
tuQ  fiilicet  tn  point  of  clred  1  leave  to  the  coniideration  ot  the  learn- 
ed reader. 

[Note  c;.]  C^)  See  poft.  186.  a. — Lord  Coke  m  bis  Reports  qoaliites  this 
by  adding  ////  ejji:e  found  under  the  grgaf  JeaL  5.  Co.  5  2.  b.  Btit 
if  the  n<iiaral-bt'rn  fubjc^  furvives  the  alien,  and  then  the  king's 
title  is  found  by  office,  (hail  it  by  relation  to  the  creation  of  the  join« 
tenancy  defeat  the  fubjedt's  title  by  furvivorihip  ?  '1  he  words  of 
lord  Coke  both  here  and  in  the  fifth  Report  are  ambiguous.  His 
fird  words  here  favour  the  fuiviving  jointenant.  But  his  fubfequcnt 
tntrodudion  of  the  rule  of  nullum  tcmfus  tccurrit  regit  with  the  qua- 
liftcation  in  the  5th  Report,  tends  to  a  diiT^rrent  conclotion.  Though 
too  lord  Coke  takes  notice  of  a  joint  purcbafe  by  an  alien  and  a 
fubje<fl,  yet  there  is  not  enough  to  foWe  the  difficulty.  Sec  poft* 
188.  a.  See  as  to  this  point  of  relation  in  offices  onding  the  king^'s 
title  W.  Jo.  78.  and  Nichols's  cafe  Pk>wd.  481. 

[Note  c6.1  (4)  ^^^  infants  and  fetnes  covert  arc  exceptions  to  this  rale;  for 
commandment  before  or  agreement  after  is  not  fufficient  to  make 
them  din<  i(brs,  but  it  mull:  be  by  their  a6lual  entry  or  their  own 
proper  vt^,  Polt.  357.  b.  F.  N.  B,  170.  G.  3.  H.  4.  17.  a.  Alfo 
in  the  cate  of  perfons  of  full  age,  if  a  difleifin  10  the  ufe  of  another 
be  accompanied  with  a  forcible  entry,  his  /Hljeqxeni  agreement^ 
though  it  makes  him  a  dlfilifor,  fliall  net  charge  him  with  the  force 
^  the  i^itute  of  8.  H.  4.  atlual  entry  being  neceflary  for  that  pur* 
pofe.     Ant.  16.  a.  &  b. 

[Note  57.]  (7)  Why  diiTeifm  of  tenant  for  life  makes  a  fee  in  the  dilTeifor  i« 
thus  nccounied  for  by  lord  Hobart  with  his  tifu:il  peculiarity  and 
energy  of  phrafc.  *«  A  grant  to  J.  S.  and  his  heirs  dnrirg  the  lift 
<*  of  J.  Z>.  is  no  {tCt  but  a  fcccial  occupancy,  as  is  refolved  in 
•'  Chudlcigh's  cafe.  Kut  a  dtffeifm  of  an  eftatc  for  life  by  ne* 
''  cellity  in  law  makes  a  quafi  fee;  becaufe  wrong  is  i]nliinited» 
''  and  ravens  all  that  can  be  gotten,  and  is  not  governed  by  terms 
**  of  the  cftatesj  becaufe  it  i«  not  contamed  within  rules."  Hob. 
•323. 

[Note  58.]         (0  Ace.  277.  b.    To  what  lord  Coke  has  written  on /|^j6^  Ay  [ j 8 1 •  <1 
procumnenty  a  learned  annotator  in  a  Coke  upon  Littleton  1  have 
adds  the  following  refereuces  relative  to  procur$r$  ^ftrej^a/t^  oaaie* 
ly  III  H.  7.  6.  a.     ia.H.7.  14.3.     2i.H.7«a2<a.     13.  H.  7. 
13.  a. 

[Note  59.]        (3)  In  a  former  part  I  have  vcnttired  to  make  a  doubt  of  riib,  [iSl  b< 
and  to  contend  that  the  power  Co  fell  being  given  to  tke  execators 
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by  reafou  of  in  office  mnd  interefiy  which  do  go  to  the  {urvivor,  may 
well  iurvive  wich  ihem.     Sw-e  anc.  note  2.  10  113.  a.' 

[182.  2.1       (0  -A**^  ^^^5  benefit  of  furvivorfhip  takes  place  on  a  leafc  for   [Note  60. J 
years  to  two,  though  one  of  the  Icffees  <iics  before  entry.     Ant. 
46.  b.  . 

[182.  k]  (2)  ^i^'  ^'^'  35-  ^/'«-  ^'  ^'  rot.  No.  96.  Pi^rh'ns  ^  Pecke  Dy.  [Note  61.] 
12.  41.  E.  3.  21.  21.  H.  6.  40.  4c.  Jj/]  45.  E.  3.  2. — Hi!,  37, 
Eliz,  DUkj'on  1/.  Marjh  B,  R.  rot.  No.  103.  Denjife  to  eldij}  Jf,n 
and  another  for  life.  IJeU^  that  they  are  joint enants  though  the  fee 
defends  I  hut  mai}»  Hal.  MSS,  See  a9  to  the  latter  cafe  Cro. 
Jam.  260. 

[ioj,  a.  J      (2)  But  It  IS  othen^ife  on  z.  furrend4r\  for  that  enures  to  both  fNotc  62. 1 
jointenants  of  the  reveriion.     ^olK  192.  a.     See  further  Perk. 
fe£L  80. 

[184.  a.  1     («)  Yet  in  fol,  20.  b.  lord  Coke  allows  a  prefcnt  eftate  tail  in  k   [  Note  63. 1 
cafe  of  douhli  ]>effibiliiy  equal  to  that  here  fuppofed  ;  namely,  the 
cafe  of  a  gift  to  the  hu(band  of  ^.  and  the  wife  of  B.  and  the  heirs 
of  their  bodies.     See  further  on  this  head  Vin.  Abr.  tit.  poJfihAity^ 
and  Fearne  on  Conting.  Rem.  3d  ed.  176. 

[184.  b.]     (1).  Ace.  F.  N.  B.  204.  E.     So  alfo  fuch  heir  (hall  )iavfe  a  writ  [Note  64.] 
of  entf  y  in  canfmiU  cafuy  where  the  furviving  tenant  for  life  aliens  in 
fee.     F.  N.  B.  207.  B. 

(2)  See  ant  182.  b.— Th^re  is  a  feeming  difficulty  in  thts  paf-  [Ndtc  65.] 
fage.  But  1  conceive  lord  Coke's  meaning  to  be,  that,  though 
for  fome  purpofes  the  cAate  for  life  of  the  jointenant  having  the  tee 
is  diflinfl  from  and  unmerged  in  his  greater  cliate,  yet  for  grant- 
ing it  is  not  fo,  but  both  edates  are  ia  that  refpedl  confohdated 
notwithdanding  the  eflate  of  the  other  jv>intenant ;  and  therefore 
that  the  fee  cannot  in  ftriflnefs  of  law  be  granted  as  a  remainder 
€0  nsminet  and  as  an  intercfl  diflintl  from  the  eflate  for  life.  This 
explanation  is  confirmed  by  a  note  in  a  Coke  upon  Littleton  I  have* 
in  which  it  is  ilrongly  obferved,  that  "  the  two  ellatef,  viz.  for  life 
**  and  in  fee,  or  rather  one  knotted  eftatc,  are  fo  confounded  to- 
"  gether  ia  one  perfon,  that  he  cannot  fever  them  and  make  them 
"  diHindl  eflates,  for  he  cannot  grant  the  eftate  for  life  referving 
"  to  himfclf  the  fee  fimple,  nor  can  he  grant  the  fee  fimple  and 
"  referve  the  efiate  for  life,  bat  he  may  pafs  away  all  his  interell 
*•  by  feoffment  or  he  may  forfeit  all.*'  See  Bro.  Nouv.  Caf.  pi. 
115.  It  alfo  ifiuth  agrees  with  the  language  of  lord  Coke's  report 
of  Wifcot's  cafe,  efpecially  where  be  obferves,  that  when  an  eftatc 
is  made  to  three  and  the  heirs  of  one*  he^  tuho  hath  the  fee,  cannot 
graot  over  his  remainder 9  and  continue  in  himfeJf  an  eft  ate  for  life,  for 
which  lord  Coke  cites  12.  £.  4.  g.  b.  See  3.  Co.  61.  a.  Befidet 
if  the  palTage  here  iheuld  be  underftood  to  Uttiify,  that  the  jointe. 
nanc  having  the  fee  could  not  in  any  form  pals  away  the  fee  fubje^ 
CD  the  eftate  of  the  other  jointenant,  it  would  not  only  be  contraiy 
to  the  power  of  alienation  neceiTarily  incident  to  a  fee  fimple,  buc 
would  oe  inconfiftent  with  lord  Coke's  own  dodrine  in  a  fubfex^uent 
part  of  his  conunentary.  See  the  cafe  of  an  eftate  to  father  and 
fan  and  the  heirs  of  the  father^  poft  367.  b.    See  alio  poft.  Se£h 
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578.  Indeed  lord  Coke's  pofition  thus  qualified  appears  to  have  a 
^dneis  in  it,  which  with  fome  may  perhaps  render  it  quefiionable. 
However  he  feems  jufti^ed  by  the  words  of  the  year-boojc*  which 
he  dtes  as  his  authority ;  for  they  are,  that,  ifj9»9  haw  Uud  /• 
fbem  ami  th  biirs  of  ofii,  be  nvbo  bath  fee  cannot  grant  the  revtrfion 
pfbis  companien  to  another;  hut  if  both  alien  all  paj^etb.  See  farther 
as  to  grant  of  a  remainder  or  reycrliOQ  by  one  hayiqg  a  pre(ent 
and  previous  eUate,  Sheph.  Touphftone  337.  and  Sjieph,  Commoo 
ASox.  12,  13. 

[^ote  66.]         (6)  Yet  the  hufband^s  alienation  pf  term  itfelf  or  of  ^ny  part  of 

it  binds  the  wife  furviving.  Pott.  3^1.  a.  The  reafon  of  |hts  dif- 
ference is  explained  poit.  iS^.  a.  It  is  alfo  well  explained  in  Finch's 
L.  98.  and  in  the  New  Abridgement  tit.  baran  ftfetnu^  C.  ^.  See 
funher  }*  Vern.  396. 

I 

[Note  67.]  (3)  For  this  fame  reafon  a  wife  fhall  not  have  dower  cot  off  l8c.4 

lands  of  which  her  hufband  was  jointepant.  Ant.  37.  b.  $ee  polL 
335.  a.  a  cafe  of  warranty  depending  on  the  fame  principle. 

[Note  68.]  (l)  Therefore  in  Fitzwilliam's  cafc  6.  Co.  32.  it  was  argoed,  f  185. 1 

that  the  indulgence  of  the  l^w  in  conneding  two  times  to  make  one 
indant  time  cannot  be  extended  to  three  times.  See  pott.  298.  a. 
a  cafe  in  which  priority  of  time  in  an  inttant  is  allowedi  for  fa|ke  of 
faving  the  remainder  in  fee  of  a  rent  from  the  ette^  of  a  fafpcnfioa 
of  the  particular  eftate. 

[Note  t^^l  (3)  This  fame  maxim  is  cited  pott.  229.  b.  and  364.  b.     In  ^l86.  % 

'  VVingate's  Maxima  ^52.  there  is  a  variety  of  cafes  collected  to  it- 

luttrate  the  application  of  this  rule.  Other  rules  immediately  con- 
nefled  with  this  are,  that  communis  error  facit  jut^  and  res  judicata 
fro  fveritate  babetur,  and  alfo  that  minime  mutanda funt  qua  certam 
interfretaiionem  habaerunt^  as  to  which  fee  pott.  365.  a.  Hob.  147. 
Wing.  Max.  7f;8.  and  ant.  52.  b.  in  the  margin.— In  a  late  ecclc« 
fiattical  cafe  of  great  importance,  in  which  bonds  of  refignation 
were  condemned  l)y  the  fuprcme  court  of  appellant  jarifdi^on, 
thefe  four  maxims  appear  to  me  to  have  included  thp  chief  topic  of 
argument  iti  favour  of  fuch  bonds* 

[Note  70.]  (6)  Ace.  more  fully  2.  Inft,  365.    According  to  P.  N.  B.  34.  [i  86.  b^ 

^  the  law  is  the  fan)e  between  coparceners*  which  agrees  with  lord 

Coke's  dp^lrine  about  them  in  2.  Inft.  365.  and  pott.  243.  a.  See 
further  the  cafe  of  ufurpation  of  a  right  of  prefenting  ant.  149.  a. 
See  alfo  the  cafe  of  attommeiic  to  one  of  two  joyntenants*  pott« 
Sed.  566.    Add.  {.  Co.  97;  b. 

rtfpte  71.]  (^)  Ant.  169.  a.7-Tn  a  Coke  npon  Littleton  I  hare*  there  is  the  [  1 87.  ^ 

foUowioe  note  on  the  extent  of  tbe  ttatutes  of  31.  and  32.  H.  84 
*'  Adjudged  by  ^t.  John  ^heife  juftice  and  Windnam  and  Archer 
<f  jufticesy  Hillary  16C9  in  the  CQmmon  bench,  in  the  caufe  be- 
f  tween  Major' and  tne  lord  Coventry*  that  a  tenant  by  elegit  may 
«*  have  a  \%*ric  of[^  partition  by  the  ftatute  of  32.  H.  8.  and  it  is 
<<  within  the  meaning  thereof."  Tliis  is  followed  with  a  reference 
to  Cro.  Cha.  44.  where  it  is  fidd,  that  the  &^tute  doth  not  extend 

10  copyholds.    ' 

"  ■»  •  •  • 
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[l88«  a*  1      (13)  ^^^  contra  as  to  an  eftate  at  common  law,  the  cafe  of  a  gift  [Note  72.} 
"^  10  one  and  his  children  ant.  9.  a.     The  reafon  of  the  difltrrence  tSt 
that  in  the  cafe  of  the  u/e  the  eftate  is  vefted  and  fettled  in  the  feof- 
fees till  the  future  ufe  comes  in  to  o/Ji.    See  further  as  to  this  differ- 
ence and  the  reafon  of  it,  1.  Co.  100.  b«  loi.  a.  and  Dy.  274.  b. 

[lo9«  D>J  (^)  Here  joint  words  are  xonlbued  to  make  feveral  eftates  in  [Note  73.] 
refped  of  tUe  Jeverai  capacities  of  the  donees.  In  a  former  part  nteft^ 
ittg  at  feveral  times  makes  joint  words  to  operate  fevcralJy.  Ant; 
83.  a.  and  mr.  juftice  Wyndham*s  cafe  c.  Co.  7.  a.  there  cited  ia 
a  note.  A  few  paflages  furiher,  lord  Coke  giv(^s  an  inAance  of 
joint  words  pacing  twu  entire  things  to  two  grantees  in  confequence 
of  tlkcfe'ueral  quality  of  the  things  granted.  Pott.  190.  the  cafe  of 
a  corrody.  See  further  as  to  the  effedt  froni  feveral  capacities  in 
the  grantees,  pott.  191.  b.  and  ant.  183.  b.  near  the  end. 

^^90.  a. J  (])  Lord  Coke  c;tes  no  authority  for  this.  But  in  8.  £.  4.  17,  [Note  74.] 
there  is  a  cafe,  which  tends  to  confirm  and  explain  his  do^rine  as 
to  a.corody's  not  being  grantable  to  more  than  one.  The  cife 
arofe  on  grant  of  a  corrody  by  Hen.  6.  to  two  and  the  longer  liver* 
where  one  was  dead,  the  queilion  being,  whether  during  the  life^of 
the  iarvivor  this  was  fufHcient  to  juilify  the  prior  of  Frifwith,  on 
whom  the  corrody  was  chargeabie«  in  refuting  a  new  grantee  fcnt 
by  Edward  the  fourth.  Upon  this  cafe  Nele  fer jeant  argued  for 
the  king*  that  a  corrody  ^^hicb  is  for  one  man  cannot  ^  given  to  tivo^ 
for  fwo  men  cannot  hu^e  the  maintenance  of  one  man  ;  and  thence  he 
inferred  that  the  grant  to  the  two  was  void.  Bat  the  judges  dif- 
cinguiihed ;  for  they  all  faid,  that  if  the  ccrrody  he  to  ha*ve  certain 
^read  and  certain  ferntice^  this  may  be  granted  to  tnuenty  men^  l^c.  at 
to  ba've  20  breads  or  6  gallons  of  ale ^  ^c,  but  that  a  corrody  to  fii 
every  day  in  the  ball  of  the  prior  and  to  he  ferved  as  the  men  of  tbo 
frior  arCt  this  cannot  he  granted  to  many^Jor  every  one  of  them  wooula 
Jfave  as  much  as  oifC  bad  heretofore^  'which  'would  not  be  reafon,  l^c. 
*»I  was  carried  to  this  cafe  m  the  year-book  of  £.  4.  by  a  refer* 
ence  in  Fitzherbert's  Natura  Brevium,  which  in  the  commentary 
on  the  writs  de  cotr:tdio  habendo  et  de  annua  penfiom  contains  a  great 
variety  'of  learning  on  this  antiquated  fubje^  See  F.  N.  B. 
•  ?30.  F. 

(2)  In  a  former  part  lord  Coke  explains  the  reafon  of  this  to  be»  [Note  75.] 
that  no  chattel  can  go  in  fucceffion  in  the  cafe  of  a  fole  corporatkm, 
no  more  than  a  leafe  for  years  to  one  and  his  heirs  can  go  to  heirs. 
Ant.  46.  b.  But  there  are  exceptions  to  this  rule.  The  king  is 
mentioned  as  one  by  lord  Coke  ant.  90.  a.  Another  is,  where 
there  b  a  fpecial  cuttom»  as  the  care  of  the  chamberlain  of  Lon- 
don, for  orphanage  monies.  Fulwood's  cafe  4.  Co.  65.  a.  to  which 
add  Arnnders  cafe  Hob.  6^  and  ant.  fo.  9.  a.  note  i.  there,  00.  a. 
and  the  cafe  of  a  bond  tp  a  lay  perfpn  ^Xi^  im  sibbot  in  F.  N.  B. 
120.  B. 


il90»  b.l  (4}  In  a  cafe  in  the  king's  ben^  daring  lord  Holt's  time,  the  [Note  76. 
onefiion  watt  hiow  the  furreiSer  of  a  copyhold  to  the  ufe  of  three 
Ions  and  two  daughters  equally  to  be  divided  and  their  refpeSi'ui 
heirs  ought  to  be  conttrued ;  and  this  pafFage  of  the  Coke  upon 
Jjittleton  was  much  relied  upon  by  two  of  the  judges  as  an  aatno- 
\\iy  to  flieiYi  that  the  words  e^ual^  t9  if  efi'uided  imply  a  tinancy  in 


} 


» 
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temmOHm  Bvt  lord  Holt,  who  was  for  at  yor«/#«a«rjr,  obfenredj  that 
no  fuch  matter  appears  it  the  cafe  of  21.  £.  4.  here  cited  by  brd 
Coke  IB  the  margin  as  his  authority,  and  that  he  was  not  poiitive 
therein*  but  only  wrote  it  as  his  conjednre.  i.  P.  Wms.  19.  in 
the  cafe  of  Fiiher  f.  Wigg^  which  i»  alfo  reported  in  Salk.  391. 
Com.  98.  92.  12.  Mod.  296.  and  1.  L.  Rayv.  622.  In  the  two 
iatter  books  and  in  P.  Williams  this  cafe  is  reported  very  muck  at 
large;  and  as  the  arigumeDts  on  each  fide  are  yeiy  elaborate,  it  is 
an  authority  fit  to  be  reforted  to^  wherever  the  doubt  is,  whether 
there  fliall  be  a  tenancy  in  common  or  jointenancy.  See  alio  the 
cafeoftht  earl  of  Anglefea  ▼.  Ram,  in  Dom.  Proc«  Sept.  1727. 
Barker  v.  Gvlcs  2.  P.  Wms.  280.  and  3.  Brown  Pari.  Caf.  297. 
Hall  V.  Digby  and  others  4.  Brown  Pari.  Caf.  224.  Hawes  v. 
Hawes  i.  Wilf.  165.  and  Gafkin  v.  Gaikin  Mich.  18.  G.  3.  B.  R. 
in  mr.  Flenry  Cowper's  Reports  joft  publiihed.  In  this  lafl  cafe 
the  word  equally  was  deemed  fufficient  to  create  a  tenancy  in  torn- 
non  in  a  «'///;  and  lord  Mansfield  declared  the  opinion  of  the  two 
judges  who  differed  from  Holt  to  be  the  better  and  more  libefal 
one ;  and  mr.  juffiee  Afton  noticed^  that  equally  to  be  dinfided  had 
been  adjudged  a  tenancy  in  cemm6n  even  in  a  deed.  I  am  happy 
in  having  this  early  opportunity  of  citing  a  coUe^on  of  Reporu, 
which  promifes  fo  much  new  and  ufeful  informadon  to  the  profef- 
£on.  See  further  as  to  the  words  fufficient  to  make  a  tenancy  in 
common,  particularly  the  cafes  in  equity  on  the  fabje^  2.  Cook 
Dig«  1 75.  and  contimution  lo  the  fiuM  work  201  • 


The  End  of  Mr.  HAacRAva's  Note». 
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flOf.  a»1  ^"  ^^^  conclading  paragraph -of  the  preface  to  the  13th  edition  [Note  77.] 
*•  ^  '  *'' of  this  work,  the  prcfent  editor  rciyieftcd  the  attention  of  the  public, 
to  the  ctrcumftances,  under  whTch,  he  cnrjarjcd  in  it.  With  a  re- 
newal  of  the  fame  requcft,  he  now  prefents  tr^e  reader  with  the  fol- 
Jowing  Attempt  to  complete  Mr,  Har^ra-ve^s  Annotation  on  Feuds,  at  the 
beginning  of  the  Second  Book.     In  doing  this,  he  will  endeavour^ 

I.  To  give  a  fuccin^  account  of  the  difiifrcnt  natioiis,  by  whom 
they  were  eftabliihed : 

II.  A  fuccin^l  account  of  their  nature,  and  particularly  of  thofc 
peculiar  marks  and  qualides,  which  dillinguifh  them  from 
other  Uws : 

III.  Some  account  of  the  principal  written  documents^  which 
are  tae  fources,  fiom  which,  the  icarntag  rcfpcdUng  tfaein«  it 
derived : 

IV.  Some  account  of  the  principal  events,  in  the  early  hiftory 
of  the  feuds  of  foreign  countries : 

V.  And  an  hiitorical  view  of  the  revolutions  of  the  feud  in 
£ngland. 

But  as  his  refearches  are  intended  merely  by  way  of  fup- 
plemental  annotation  on  Litileton,  and  as  the  work  of  that  author 
treats  of  real  property  only,  his  obfervations  will  be  principally  di« 
rei!;>ed,  through  every  branch  of  his  inquiry,  to  thd  influence  of  the 
feudal  law,  on  that  fpecies  of  property,  fiut  this,  he  means,  (houU 
be  particularly  the  cafe,  when  he  treats  of  the  feudal  jurlfprudenoc 
of  England.  Under  that  head,  he  will  oSer  fome  general  ob* 
fcrvations, 

(ifl,)  On  the  time,  when  feuds  may  be  fuppofcd  to  have  been 
firft  eftabltftied  in  England;  (adiy,)  On  the  fruits  and  incidents  of 
<he  feudal  tenure;  and,  (3dly,)  On  the  feadal  polity  of  this  country, 
with  rcfpe^  to  the  inheritance  and  alienation  of  land :  Under  thift 
head  he  will  attempt  to  fUte  the  principal  points  of  difference  be<- 
tween  the  Roman,  and  the  feudal  jurifprudence,  in  the  articles  of 
heirship,  (4thly,)  the  order,  of  fucceflion,  and,  (5thly»)  the  abfo- 
lute  and  unqualified  property  of  the  fubjedof  the  civil  Jaw,  and 
the  limited  and  qualified  property  of  the  feudal  tenant,  in  their 
refpedtive  pofTeflions.  (6thly,)  He  will  then  attempt  to  (hew  the 
means,  by  which  fome  of  the  general  reflraints  upon  the  aliena*> 
tion  of  real  property,  introduced  by  the  feud,  have  been  removed ; 
(ythly,)  He  will  treat  of  entails.  (Sthly,)  He  will  endeavour  to 
ihew  ti^  means  by  which  the  rellraints  created  by  entails  were 
eluded  or  removed.  Having  thus  treated  of  that  fpecies  of  aliena^ 
tion,  which,  being  the  ad  of  the  party  himfelf,  it  termed  voluntary 
^ienations  (9thly,)  he  will  afterwards  treat  of  that  fpecies  of 
alienation,  which,  being  forced  on  the  party,  is  termed  involantary. 
Under  this  head  he  will  brieily  conflder  the  attachment  of  lands 
for  debt ;  firft,  in  regard  to  its  eiFedt  upon  them,  while  they  con- 
tinue in  the  pofle^ion  of  the  party  himfelf;  then,  in  regard  to  its 
cfFed  apon  them,  when  in  the  poiTefiion  of  the  heir  or  devifee ;  and 
afterwards,  in  regard  to  the  prerogative  remedies  for  the  recovery 
of  crowB  debts,  (lothly^)  He  will  then  offer  fome  obfervations 
on  tcllaroentary  alienation;  andi  (iithly,)  conclude  by  a  detail  of 
fome  o(  the  principal  circiun (lances  in  the  hifiory  of  the  decline  and 
biX  of  the  feud  in  this  coantry, 

I.  The 
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I.  The  rsuDAL  law  was  bstablishid  by  thofe  Dadoiitr|Q£^  j 
who  oveitorned  the  Roman  empire.  The  firft  of  chefe  were  the  Van-  L  V  * 
yAalSf  the  Soevi^  and  the  Alani.  They  inhabited  the  coantries  bor- 
'dering  on  the  fialtic.  About  the  year  ^069  they  made  an  irrop- 
lion  into  Gaul  i  from  Gaal»  they  advanced  into  Spain ;  about  the 
year  415,  they  were  driven  from  Spain  by  the  Vifigoths,  and  in- 
Taded  Africa,  where  ^hey  formed  a  kingdom.  About  the  year 
41 1,  the  Franlu*  the  Allemmanniy  and  the  fiurgandians  penetrated 
into  Gaul.  Of  thefe  nations,  the  Pranks  became  the  mod  powerful ; 
and  having  either  fobdued  or  expelled  the  others,  made  themfelves 
mafters  of  t1ie  whole  of  thofe  extenfive  provinces,  which,  from  them^ 
received  the  name  of  Prance.  Fannonia  and  lllyricnm,  were  con- 
quered by  the  Huns :  Rhaetia,-  Noricum  and  Vindelicia,  by  the 
Oftrogoths ;  and  thefe  were,  fometlme  after,  conquered  by  the 
Fnmkf.  In  4A9,  the  Saxons  invaded  Great  Britain.  The  He- 
rulians  marched  into  Italy,  under  the  command  of  their  king  Odo- 
acre,  and  in  476,  overturned  the  empire  of  the  Weft.  Prom  Italy, 
in  492,  they  were  expelled  by  the  Oftroeoths.  About  the  )ear 
568,  the  Lombards  iiTuiug  from  the  Mark  of  Brandenburgh,  in- 
vaded the  Higher  Italy,  and  founded  an  empire,  called  the  kingdom 
of  the  Lombards.  After  this,  little  remained  in  Europe  of  the 
Roman  empire,  bcfides  the  Middle  and  Inferior  Italy.  Thefe»  on 
the  final  diviiion  of  that  empire,  between  the  fons  of  Theodofius,  in 
395,  had  fallen  to  the  (hare  of  the  emperor  of  the  Eaft,  who  go* 
vemed  them  by  an  officer  called  the  exarch,  whofe  refidence  was 
fixed  at  Ravenna,  and  bv  ibme  fubordinate  officers,  called  dukes. 
In  743,  the  exarchate  of^  Ravenna,  and  all  the  remaining  poflef-  * 
(ions  of  the  emperor  in  Italy,  were  conquered  by  the  Lombards. 
This,  as  it  was  the  final  extindlion  of  the  Roman  empire  in  Europe, 
was  the  completion,  in  that  quarter  of  the  globe,  of  thofe  conquefls 
which  eibbliihed  the  law  of  the  feud. 

The  nations,  by  whom  thefe  conquers  were  made,  came,  it  is  evi- 
dent, from  different  countries,  at  different  periods,  fpoke  difFerenc 
languages,  and  were  under  the  command  of  feparate  leaders;  yet 
they  appear  to  have  eftabliftied,  in  almoft  every  date,  where  their 
polity  prevailed,  nearly  the  fame  fyftem  of  laws.  This  fyfiem  is 
known  by  the  affeUa'i§tt  oftbtfiudal  law* 


a* 


II.  Sir  Henry  Spelman,  after  Cujas,  defines  a  fief  to  be,  **  A 
right,  which  the  vaflal  hath  in  land,  or  fome  immoveable  thing  of 
**  his  lord's,  to  ufe  the  fame,  and  take  the  profits  thereof,  heredi- 
^  tartly,  rendering  unto  his  lord  fuch  feudal  duties  and  fervices,  as 
"  belong  to  military  tenure;  the  mere  propriety  of  the  foil  always 
**  remaining  to  the  lord."  This  defimtton  appears  accurate  and 
comprehenfive :  and  an  analyfis  of  it  may  pomt  out  thofe  p£cv- 

LIAR  AND  CHARACTERISTIC  MARKS,  WHICH  DISTINGUISH 
THE    PBT7DAL    LAW    PROU    EVERY    OTHER    LAW.      ift.   Where 

the  foil,  and  the  right  to  the  profits  of  the  foil,  meet  in  the  fume 
perfon,  he  may  be  fsud  to  have  an  abfolute  and  unmixed  eftate 
in  his  lands.  This  abfolute  and  unmixed  eftate,  the  fubjed  of 
every  kingdom,  not  governed  by  the  feudal  polity,  fo  fitr  as  re- 
fpefls  the  relation  between  fovereign  and  fnbjefk,  appears  to 
poflTefii.  But,  by  the  feudal  law,  with  refped  to  the  reladon  between 
the  fovereign  and  4he  fubjed,  the  right  to  the  foil  and  the  rignt 
to  the  profits  of  the  foU,  were  feparate;  the  tenant  bdnginveRcd 
WVh  (be  UWh  ^c.  foverei|;a  coatutiin|;  to  bp  intitlcd  to  the  for- 
mer 
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mer.  This  right  to  the  profits  was  of  the  mod  extensive  nature ;. 
it  gave  the  tenant,  except  for  the  parpofe  of  aHenation»  the  com- 
plete power  or  dominion  over  the  land,  during  the  term  of  his  te- 
nure. Thus  his  eflate  and  interelh  as  to  the  right  of  ownerfhip,  far 
exceeded  that  of  the  ufufruAuary  in  the  civil  law,  to  which  it  haf 
i<Hne  times  been  compared,  as  the  ufufruduary  had  a  mere  right  ta 
the  ordinary  profits  of  the  ufufrudl,  and  was  not  permitted  to  make 
any  change  ki  it,  even  for  its  amelioration.  It  approached  nearer 
to  the  ellate  of  the  tmpbyttuta^  in  the  fame  law,  as  the  d^.-iimum 
direSimm  was  abfolutely  veiled  in  him.  It  approached,  perhaps, 
ftill  nearer  to  the  eftate  of  a  ceftuy  qm  imft  in  our  law,  which  hat 
been  termed  a  feadal  idea,  grafted  on  Roman  jurifprudence.  The 
preciie  nature  of  it,  is  no  where,  perhaps,  better  explained,  than  in 
lord  Stair^s  Inftitotes.     ^  It  is,"  fays  his  lordfbip,  "  eiTential  to  a 

*  fee,  and  common  to  alL  kinds  thereof,  that  there  muft  remain  a 
^  right  in  the  fuperior,  which  is  called  Dominium  MreSum,  and 
^  withal  a  right  in  the  vaflal,  called  Domi/tium  mtih^  the  reafon 
**  of  this  diltin^ion,  and  terms  thereof,  is,  becaufe  it  can  hardly  be 
"*  determined^  that  the  right  of  property  is  either  in  the  fuperior  or 
**  vaffal  alone,  fo  that  the  other  (hould  only  have  a  fervitode  upon 

*  it;  though  fome  have  thought  fuperiority  but  a  fervitude,  to  wit* 
**  the  perpetual  ufe  and  fruit ;  yet  the  conciliation  and  fatisfadion 
«*  of  both,  have  been  well  found  out  in  this  diftindion,  whereby 
**  neither's  intereft  is  called  a  fervitude ;  but  by  the  refemblance  of 
^  this  diftinftion  in  law  between  y'lira  tt  uSiomes  direSa^  and  thofe* 
**  which  for  refemblance,  were  redudive  thereto*  and  therefore  call- 
**  ed  »///f/,  the  fnperior's  right  is  called  Dominium  direSuMf  and  . 
«*  the  vaflal*s  Dominium  utiU,  and  without  thefe  the  right  cannot 
«<  confift."  This  right  in  the  vaflal  to  the  ufe  and  profits  of  the 
land,  while  the  dire^  dominion  of  the  land  remained  in  the  lord» 
was*  with  refped  to  the  relation  between  the  fovereign  and  the  fub- 
jeA,  a  new  and  original  point  of  connedion,  and  one  of  thofe  marks 
which  diftinguiih  the  fet]dal,from  every  other  law.— a.  Another  of 
thefe  marks,  is,  that,  immoveaUe  or  real  property  only,  was  admitted 
<o  be  held  in  feudality,  or  in  other  words,  to  be  the  fubflance  of  a 
fief.  Wherever  the  conquerors,  we  fpeah  of,  ertabli(hed  themfelves* 
thev  feized,  whatever  they  defired,  of  the  property  of  the  conquei'cd* 
anJ  the  general  allotted  it  to  the  fuperior  officers  of  the  army,  and 
thefe  again  divided  it,  in  fmaller  parcels,  among  the  inferior  officers. 
The  moveable*  as  well  as  the  immoveable,  property  of  the  conquer- 
ed, was  foized  and  divided  by  the  conquerors ;  but  moveable  pro- 
perty, from  its  flnduating  and  perifhable  nature,  was  ill  calculated ' 
to  ferve,  either  as  the  fign,  or  the  iubjed,  of  a  permanent  connedion. 
This  was  particularly  the  cafe  in  thoiedays,  when  it  had  in  no  poinc 
of  view  acquired,  or  was  ccnfidered  fufceptible  of,  thofe  artificial  mo* 
d'ifications,  or  other  durable  qualities,  in  the  intendment  of  law* 
which  it  now  pofiTefles.  Land,  therefore,  or  immoveable  property* 
alone,  became  the  fubjed  of  feudal  tenure.  As  the  notions  of  men 
refpeding  property  increafed,  the  modifications  of  it  were  alfo 
mtdtiplied,  and  all  of  them  were  confidered  as  fufcepdble  of  feuda- 
lity. Thus  every  fpecies  of  right  or  fervitude,  to  wluch  land  is  fub- 
jed, was  given  in  fee.  At  an  early  period  of  the  feudal  law,  we  find 
mention  of  fiefs  dg  camera  and  cavena.  The  former,  was  a  pen- 
fion  granted  by  the  lord  to  be  paid  out  of  his  treafury ;  the  latter, 
was  a  quantity  of  com,  or  other  grain,  granted  by  the  lord,  to  be 
4eiivered  out  of  his  granary.    In  progrefs  of  uioe,  money  charged 

upoul 


f 


€€ 


€< 
€t 
CC 


Lib.  3«      Cap,  4.        Of  Tienants  in  Common.     Scd.  300. 

upon  land  was,  in  feme  countnes».held  to  be  feudal ;  and  even  mere  [  i  Q I .  a.] 
money  was,  at  laiV^  in  fome  countries,  held  by  the  feudal  obliga- 
tioo,  and  treated  as  a  fief.  Whether  money  thus  held,  be,  (bridly 
fpeaking,  a  fief,  has  been  the  fubjedl  of  much  difcuifioR.  Thoma- 
iius,  whofe  wriiings,  in  the  courfe  of  this  enquiry,  have  been  found 
highly  valuable,  treats  a  pecuniary  feud  as  a  chimera,  and  ieenn 
inclined  to  doubt  its  extdence.  Sir  Thomas  Craig  thus  exprefie* 
himfeJf,  on  this  queilion.  *'  The  tiQmimum  dirt^um.  of  z  fief  maft 
*'  neoeflarily.  remain  in  the  lord;  ihe  i/ominium  ti/iU,  muft  necefla- 
**  rily  be  granted  to  the  feudatory.  When  the  dominium  mile  of  a 
'^  moveable  is  granted,  the  profits  of  it  muft  neceflarily  belong  to 
"  the  ufufrufluary.  Euc  the  profits  of  a  moveable  proceed  from  the 
**  ufe  which  is  made  of  it.  Now  the  ufe  which  is  made  of  a  moveable, 
either  confumes  it  or  not.  In  the  firft  cafe,  the  fief  is  necefiarily 
extinguilhed;  for  it  is  impoffible  that  a  moveable  in  contiaujrf 
'*  ufe,  fliould  iu3t,  by  that  very  ufe  of  it,  be  confumed,  and  the  lord 
*'  thereby  deprived  of  it,  without  any  fault  on  his  parr,,  againft  his 
**  will,  and  even  without  his  knowledge.  But  if  the  moveable  be  not 
confumed  by  uiV,  but  may  be  prefcrvcd,  the  vaiTal  has  no  profit 
from  it.  I  know  many  writers  of  great  authority  hokl,  that  thefc 
may  be  a  fief  of  moveables,  by  way  of  analogy  to  an  ufufrudl  of 
**  thofe  things,  which  are  confumed  by  ufe,  where-  the  fruit  and  the 
"  profits  belong  to  the  vafial,  the  propriety  remains  with  tne  ioro^ 
**  But  in  this  cafe,  the  propriety,  (to  uie  the  expreflioir,)  is  not  of 
^  the  individual  thing,  but  of  a  thing  of  the  fame  gemis  or  fpeciesw 
**  And  therefore  Cujas  judly  obCerves,  that,  properly  fpeakingv 
"  thefe  are  not  fiefs.  For  natural  reafon  cannot  be  altered  by  civil 
**  power.  We  are  therefore  of  opinion,  that  there  cannot  be  a  §Lt% 
though  there  may  be  a  quaji  fief  of  a  moveable.  But  even  a 
quafijitf  is  not  allowed  by  the  law  of  Scotland.  For  though  fti- 
pulations  are  frequent  among  ft  us,  that,  for  the  u£e  of  money,  a 
certain  yearly  Aim,  or  a  certain  quantity  of  grain  be  allowed; 
**  yet  this  ihould  not  be  honored  with  the  name  of  fief,  as  he  tt> 
**  whom  t)ie  payment  is  to  be  made,  can  never  be  faid  to  die  feiied 
«  of  the  fee  of  that  money."  But  at  the  fiHl  eAablifhroem  of  fiefc^ 
land  or  immoveable  property,  in  the  narrowed  fenfe  of  that  word; 
was  the  fubjedl  of  a  fief.  That,  this  fpecies  of  ofOperty,  to  the  at* 
ter  exclufion  of  every  fpecies  of  moveables,  mould  be  a  point  of 
eonnedion  between  the  fovereign  and  the  fubjeft,  is  another  dif«* 
tindive  mark  of  feudality.  To  this  it  is  owing,  that  while  in  thia 
country,  and  in  every  o^hcr  country  ^vhofc  jurifprudence  is  of  a 
feudal  extradlion,  the  difference  between  real  and  perfonal,  or  im- 
moveable and  moveable  property,  is  fo  ftrongly  marked,  and  the 
legal  qualities  and  incidents  of  the  two  fpecies  of  property,  are,  in 
fo  many  important  coniequences,  utterly  diifimilar,  the  diftin£lioft 
between  them  in  the  civil  law,  except  in  the  term  of  prefcription, 
IS  feldom  difcoverable.— 3.  The  remaining  point  of  difierence  be- 
tween the  feudal  polity  and  the  polity  of  other  fiaces  is,  the  natufe 
of  the  relation  between  the  chief  and  the  vaflTals.  Thisi*  paiftico* 
larly  diftinguilhable  by  iix  circumftances :  i  ^y^  The  rehition.  be- 
tween them  was  purely  of  a  military  nature ;  aidly.  Behind  the  fi> 
vereign  and  his  immediate  feudatories,  there  followed  a  aaneroiis 
train  of  arrere  vaflals  or  fub-fcudatories,  between  whom- and  the  firft 
or  immediate  feudatory,  there  fubfifted  a  relation  nearly  fimilat  to 
that  between  him  and  tlie  firfl  or  chief  lord ;  jdly,  Thia  relation 
mm  territoriaU  and  wm  not  confidered  to  arife  from  the- general  aU 

legiance 


It 


Lib.  3*  Of  Tenants  in  Conamon.     Se&.  30a. 

legiftnce  due  from  a  fobjcft  to  a  fbvereign*  bat  from  an  inpKeil. 
owig^ktion  fiippofed  to  be  anoexed  to  the  tenure  of  the  fee ;  4thly» 
The  right  of  admiaifteringjuilice  was  an  appendage  of  this  military 
relation,  and  originally  comvenfurate  to  it  in  its  territorial  extent  | 
5thly»  The  lord  was  not  allowed  to  alien  the  fee  without  histenant'a 
GOn{eDt»  nor  the  tenant*  without  the  confent  of  his  lord ;  and  6thly« 
Though  in  point  of  digatty,  of  rank,  and  of  honon,  the  lord,  ac« 
cording  to  the  ideas  o?  thofe  tijiies,  enjoyed  a  fplendtd  pre-emi- 
nence over  his  valials,  his  power  over  them  was,  comparsttively 
fpeaking,  extremely  fmall.     Thus,  therefore,  the  fappoiied  prefer- 
vation  of  the  dinimum  tiindunh  or  real  ownerfhip,  to  the  lord» 
after  he  had  parted  with  the  beneficial  ownerihip>   or  dominium 
uiiit,  to  the  tenant ;  the  excluAon  of  moveable  property,  from  ferv-i^ 
ing  either  as  the  Hgn  or  the  fubjed  of  the  relation,  between  the  fo* 
vcreign  and  the  feudatory ;  and  tho  military  nature  of  this  relation^ 
inclodiag  in  it  the  other  circumftances  before  noticed^  ftioold  b» 
coniidercd  as  three  principal  points  which  diilinguiQi  the  law  of  foud» 
from-  every  other  law.    To  thefe  the  book  of  fiefs,  and  Cujas,  and 
after  them,  fir  Henry  SpeLman,  add  the  hereditary  nature  of  fiefs  9 
and  it  is  obfervable,  that  Littleton  in  his  explana^n  of  the  word 
fie,  iaysy  it  is  the  (ame  as  inheritance,  without  adverting  to  any 
other  quality  of  a  fief.     But,  as  fiefs  were  not  allowed  to  go  in  ^ 
coorfe  of  dvfccnt,  till  after  a  contiderable  period  of  time,  from  their 
firft  iotrodadion,  and,  as  they  might  always  be  granted  for  a  lef» 
eftate,  than  an  ellate  of  inheritance,  there  feems  to  be  no  reafon  t» 
fiippofe  this  delcendible  quality  ia  efiential  to  their  nature^  We  have 
ihereforo  omitted  it. 

ik fides  thefe,  (which  may  be  confidered  as  tfao  §/jlintiaJs.  of  a 
fte,)  thefe  are  qualities,  which  ievery  fee  ihould  poiTefs,  to  anfwer- 
ihe  notions  originally  enteruined  of  this  fpeciss  of  property.  Thus, 
fiefs  ihould  be  granted  without  price ;  to  perfons  duly  qualified  ; 
an4  the  iervicee  Ihould  not  be  fixed  to  any  particular  mode  or  time- 
of  fervicc.  A  M  pofiefling  the  eilential  and  feccndary  qualities, 
we  have  noticed,  was  confidered  to  be  a  proper  fief.  The  abfence 
of  any  of  the  qualities,  reckoned  effential,  neceiTarily  precluded  the 
feudal  tenure.  Sut  any,  or  all  of  the  qualities  reckoned  merely  pro- 
per, nHght  be  difpenfed  with,  at  the  dilcretion  of  the  parties,  without 
precluding  the  tenure,  according  to  the  maxim,  Modms  et  coj9<ven~ 
tio  tjincMi  legem*.  This  introduced  the  didin^ion  between  proper^ 
and  improper  fiefs.  But,  wherever  the  feudal  tenure  was  admitted^ 
the  ict  was  prefomed  to  be  a  proper  fief,  till  the  contrary  was 
Ihcwn,  and  it  could  only  be  (hewn  by  referring  to  the  original  in- 
vc^ture.  Thence  the  maxim^  in  thofis  cafes>  Tenor  in*veftitur4t  efi 
h/^Uiendus* 

III.  With  refped  to  the  priiscipal  written  documents^ 

WH4CH  ARE  THB  SOURCES,  FROM  WHICH  THE  lEARNlNG  OP 

Baas  1  c  K  F  s  V  D  t  IS  o-e  r  1  v  e  d  :  Thefe  may  be  divided  into  cods9' 

W  LAWf,CA^'lTULjtRISS,A}9D4:OLLSCTl029S  Of  CU9T0M9.    It  Waslong^ 

after  the  firft  revival  of  letters  in  Europe,  that,  the  learned  engaged- 
in.  the  fiudy  ofi  the  laws'  or  antiquities  of  modern  nations.  When 
their  cnriofity^was  firil  dire^d  to  them,  the  barbarous  ftyle  in  which 
they  are  written,  and  the  rough  and  inartificial  (late  of  manners  they 
reprefent,  were  kk  (hocking  to  their  claffical  prejudices^  that,  they' 
appear  to  have  turned  from  them,  with  difgulb  and  contempt,  hh 
Umc%  howovcff,  they  became  feafiU^  of  their  importance.    Thejf 
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were  led  to  the  ftudy  of  theniy  by  thofe  treatifes  on  the  feudal  laws*  fj  Qi.  j 
which  are  generally  printed  at  the  end  of  the  jafttniaoean  colledioo*  *•    ' 
Thefe  are  of  Lombard  extra^ion*     This  naturally  gave  rife  to  the 
opinion»  thar»  fiefs  appeared  firfl  in  Italy,  and  were  introduced  Chere^ 
by  the  Lombards*     From  Iuiy<  the  ftudy  of  jnrifprudence  was  im- 
ported into  Germany :  this  opinion  accompanied  it  there.     At  firii 
u  appears  to  hare  uoi verily  prevailed^     Botiwhen  a  more  ex 
tenfive  knowledge  of  fehe  antiquities  of  the  German  nations  wasl 
obtained,  there  appeared  reafoa  to  call  it  in  qucftion.      Many 
thought  the  claims  of  other  nations,  tc  the  honor  of  having  intro^*' 
duccd  the  feadal  polityy  were  better  foundedi    Some  afcribed  thenf 
to  (he  Franks ;  others,  denying  the  exclufive  claim  of  any  nation  in 
particular,  afcribed  them  to  the  German  tribes  in  general ;  and 
aiTcried,  that,  the  outline  of  the  law  of  feuds  is  clearly  difcoverable 
\fk  the  habits,  manners,  and  laws  of  thofe  nations/  whilll  (liil  in- 
habitants of  the  Hercynian  wood.    The  tim$  when  feods  iirft  made 
their  appearance,  has  equally  been  a  fubjedl  of  controverfy.     The 
^»wd  iifelf  is  not  to  be  found  in  any  public  document,  of  ac- 
knowledged authenticity,  before  the  nth  century. 

The  moft  an  lien  t#  and  one  of  the  moll,  important .  cod^^  or 
ZAWi  in  life  amon^  the  feudal  nations,  is  the  ^«/rV  Arv.     It  ia 
thought  to  derive  its  appellation  from  the  Saltans,  who  inhabited 
the  country  from  the  Lefcr  to  the  Carbonarian  wood,  in  the  con- 
fines of  Brabant  and  Hainault.    It  was  written^  probably  in  the 
Latin  language*  about  the  beginning  of  the  5rh  century,  by  Wefo* 
gaftus,  Bodogaftus,  Salogaftus,  and  Windogaftus,  the  chiefs  of  thd 
nation.    It  received  conjfiderable  additions  from  Clovis^  Ghilde- 
bert,  Clotaire,  Charlemagne,  and  Lewis  the  Debonnaire.    There 
are  two  editions  of  it.     Thefe  differ  fo  confiderably,  that  they' 
have  been  treated  as  difBndl  codes.     The  Franks  who  occupied 
the  country  upon  the  Rhine,  the  Menfe  and  the  Scheldt,  were 
known  by  the  name  of  the  Ripuarians,  and  were  governed  by  » 
cplleiftion  of  lawi>,  which,  from  them,  was  called. the  Ripmtaiam 
law.  Thefe  laws  feem  to  have  been  firil  promulgated  by  Theodoric# 
and  to  have  been  augmented  by  Dagobert.    The  puniibaienu  in^ 
flirted  by  the  Ripuarian  law,  are  more  fcvere  than  the  punilhmenta 
inflided  by  the  Salic ;  and  the  Ripuarian  law  mentions  the  trial  by 
judgment  of  God,  and  by  duel.    Theodoric  alfo  appears  to  have 
firil  promulgated  the  law  of  the  Alimamu.  The  law  of  the  Bargum'* 
dians  is  fup^fed  to  have  been  promulgated  about  the  beginning  of 
the  5  th  century;  that  nation  occupied  the  country  which  extends 
itfelf  from  Alface  to  the  Mediterranean,  between  the  Rhone  and  the 
Alps.    This  was  the  moll  flourilhing  of  the  Gallic  provinces  in- 
vaded by  the  Germans ;  they  eftabliQied  themfelves  in  it,  with  the 
confent  of  the  emperor  Honorius.    An  alliance  fubfifted,  for  a  con- 
fiderable  time,  between  them  and  the  Romans ;  and  feme  parts  of 
their  law  appear  to  be  uken  from  the  Roman  law.    Ona  of  the 
moH  antient  of  the  German  codes  is  that,  by  which  the  AngUoms 
and  the  ff^ermi  were  governed.    The  territories  of  thefe  nationa 
were  contiguous  to  thofe  of  tlie  Saxous  |  and  the  Angliones  are  ge« 
nerally  fuppofed  co  be  the  natbn^  known  in  our  hillory,  by  the  name 
of  the  Angles.     A  confiderable  porti^  of  the  law  of  the  Saxmu 
has  reached  us.     The  Got^s  alfo  hid   their  laws,  which  were 
promulgated  by   the  Odrogoths,  in  IxMy  ;   by  the  Vifigoths,  in 
Spain.    The  Goihs  wtre  difpoflcfled  of  their  conqueib  in  Italy 
by  th;;.  LombsMrd^.      N.o  antieut  code  of  law,  is.  more  famoiia 
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tfuui  the  iatv  9/  tbi  La$/^ards ;  none  difcovers  more  evident 
trace*  of  the  feudal  polity.  It  farmed  the  deftru£tioa  of  that 
empire  by  Charleoiagney  aod  is  faid  to  be  in  force,  even  now^  in 
Ibme  cities  of  Italy.  Thefe  were  the  principal  laws,  which  the  fo^ 
rei^  nations^  from  whom  the  modem  governments  of  Europe  dato 
their  origin,  firft  eftabliihed,  in  thofe  countries^in  which  they  formed 
their  reipedive  fettlements.  Some  degree  of  analogy  may  bs 
difcoverwl  between  them«  and  the  genml  culloms,  which,  from 
the  •coooAts  of  Caefar  and  Tacitus,  we  learn  to  have  prevailed 
among  them,  in  their  fuppofed  aboriginal  ftate.  A  coniiderable 
part  atib  of  them  is  evidently  borrowed  from  the  Roman  law,  by 
which,  in  thi)  inftance,  we  maft  underftand  the  Theodofian  code. 
This  was  the  more  natat-al,  as,  not  with  Handing  the  publication 
of  the  Ripuarian  and  Salic  codes,  the  Roman  fubjeAs  in  GauU 
were  indulged  in  the  fret  ufe  of  the  Theodofian  laws,  efpecialiy  in 
the  eales  ot  marriage,  iirheritacice,  and  other  important  tranfadioaa 
of  private  tik.  In  their  edablifhments  of  magillrates  and  civil 
tribunals,  an  imitation  of  the-Roman  polity  is  difcoverable  among 
the  Pranks  ;  and,  for  a  confiderable  time  after  their  firil  conquells, 
frequent  inftances  are  to  be  found,  in  their  hiftory,  of  a  deference* 
and  in  fome  inftances,  even  of  an  acknowledgment  of  territorial 
fubmilfion,  to  the  emperors  of  Rome. 

In  the  courfe  of  time,  all  thefe  laws,  were,  in  (bme  meafure  at 
lead,  fuperfeded  by  the  CAFitvLARiES,  The  word  capitulary  is 
generic,  and  denotes  every  kind  of  literary  compofition  divided  into 
chapters.  Laws  of  this  defcription  appear  to  have  been  promul- 
eated  by  'Childeberc,  Clotaire,  Carloman,  and  Pepin.  But  no 
Sovereign  {etm%  to  have  promulgated  io  many  of  them,  as  Charle-. 
magne.  That  monarch  appears  to  have  wilhed  to  effedl,  in  a  cer- 
tain degree,  an  uniformity  of  law  throughout  his  extenfive  domi- 
nions. With  this  view,  it  is  fuppofed,  he  added  many  laws,  di- 
vided into  fhort  chapters  or  heads,  to  the  exifting  codes,  fometimes 
to  explain,  ibmetimes  to  amend,  and  foraetimes  to  reconcile  or  re- 
nove  the  difference  between  them.  They  were  generally  promul- 
gated in  public  afTembties,  compofed  of  the  fovereign  and  the  chief 
men  of  the  nation,  as  well  ecclefiaftics  as  fecolar.  They  regulated, 
equally,  the  fpiritual  and  the  temporal  adminidration  of  the  king- 
dom. The  execution  of  them  was  intruded  to  the  biOiops,  the 
counts,  and  the  miffi  regit.  Many  copies  of  them  were  made,  one 
of  which  was  generally  preferved  in  the  royal  archives.  The  au- 
thority of  the  capitularies  was  very  extenfivc;  it  prevailed  in  every 
kingdom,  under  the  dominion  of  the  Franks,  and  was  fubmitted  to, 
in  many  parts  of  Italy  and  Germany.  The  carlieft  coHed^ion  of 
the  capitularies,  is  that  of  Angefife  abbot  of  Fontcnelles.  It  was 
adopted  by  Lewis  the  Debonnaire  and  Charles  the  fiald,  and  was 
publickly  approved  of  in  many  councils  of  France  and  Germany. 
Sue,  as  Angefife  had  omitted  many  capitularies  in  his  colledlion, 
Benedidt  the  Levite,  that  is,  the  deacon  of  the  church  of  Mentz, 
added  three  books  to  them.  Each  of  thefe  colledlions  was  confidercd 
to  be  authentic,  and,  of  courfe,  appealed  to,  as  law.  There  have 
ijecn  fubfequent  additions  made  to  them.  The  belt  edition  is  that 
of  Baluz?  in  1677.  A  fplendid  republication  of  this  edition  was  be- 
^un  by  moniieur  de  Chiniac  in  1780;  he  intended  to  con^prife  it  in 
iour  volumes.  Two  only,  have  y»-t  mads  their  appearance.  In  the 
^coljedions  of  ancient  lavvr,  t!ie  capirularics  arc  gc. orally  followed 
ly  ib^ /crmu/ar:a,  or  forms  of  forenfie  prDcetdin^s  aid  legal  in- 
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ilruments.  Of  thefe^  the  fbrmulare  of  Marculphas  is  the  mod  co-  f  |  g  j 
nous.  The  fbrmularia  generally  clofe  the  colle^ons  of  antient  *•  ^ 
laws.  With  the  Merovingian  race,  the  Salic,  Burgundian,  and 
Vifigothic  laws  expired.  The  capitularies  remained  in  force,  in 
Italy,  longer  than  in  Germany;  and  in  France,  longer  than  in  Italy. 
The  incurlions  of  the  Normans,  the  intefline  confuiioh  and  weak* 
nefs  of  government  under  the  fucceifors  of  Charlemagne,  and,  above 
all,  the  publication  of  the  decretum  of  Gratian,  which  totally  fa- 
perfcdcd  them  in  all  religious  concerns,  put  an  end  to  their  autho- 
rity in  France. 

1  liey  wcre^  in  fome  meafure,  fucceeded  by  the  cusroMjtkr  law. 
It  is  not  to  be  fuppofed,  that,  the  codes  of  law,  of  which  we 
have  been  fpeaking,  entirely  abrogated  the  ufages  or  cuftoms  of 
the  countries,  in  which  they  were  promulgated.  Thoie  laws 
only  were  abrogated  by  them,  which  were  contrary  to  the  regu- 
lations they  eflabliflied.  In  other  refpedts,  the  codes  not  only  per- 
mitted, but,  in  fome  inllances,  exprefsly  diredted,  that,  the  .an- 
cient ufages  fliould  remain  in  force.  Thus,  in  all  the  countries 
governed  by  the  antient  codes,  there  exifted,  at  the  fame  time,  a 
written  body  of  law,  fan6tioned  by  public  authority,  and  ufages  or 
cufloms,  admitted  to  be  of  public  authority,  by  which  thofe  cafes 
were  governed,  for  which  the  written  body  of  law  contained  no 
proviiion.  After  the  antient  codes  and  capitularies  fell  into  de- 
iuetude,  thefe  cuHoms  multiplied.  By  degrees,  written  colledions 
were  made  of  them.  Some  of  thefe  were  made  by  public  autho- 
rity; others  were  the  collections  of  individuals,  and  depended 
therefore,  for  their  weight,  on  the  private  authority  of  the  indi- 
duals,  by  whom  they  were  made,  and  the  authority,  which  they  in- 
fenfibly  obtained,  in  the  courts  of  juflice.  Collections  of  this  na- 
ture, committed  to  writing  by  public  authority,  form  a  coniiderable 
part  of  the  law  of  France,  and  are  a  ftriking  feature  of  the  jurif- 
prudence  of  that  kingdom.  The  origin  of  thtm  may  be  traced  to 
the  beginning  of  the  Capetian  race.  The  monarchs  of  that  line, 
in  the  charters,  by  which  they  granted  fiefs,  prefcribed  the  terms, 
upon  which  they  were  to  be  held.  Thefe  they  often  abridg- 
ed, enlarged,  and  explained,  by  fubfequent  charters.  They  alfo 
publiftied  charters  of  a  more  extenfive  nature.  Some  of  thefe  con- 
tained  regulations  for  the  poiFeffions  of  their  own  domain ;  others 
con  ained  general  regulations  for  the  kingdom  at  hirge.  In  imi- 
tation of  thefe,  the  great  vaiTals  of  the  crown  granted  their  char- 
ters, for  the  regulation  of  the  poffeffions  held  of  them.  In  the 
fame  manner,  when  allodial  land  was  changed  to  feudal,  charters 
were  granted  for  the  regulation  of  the  fiefs ;  and,  when  villeins  were 
cnfranchifed,  poifeiEons  were  generally  given  them,  and  charters 
were  granted  to  regulate  thele  poiTefiions.  Thus  each  feignory 
had  its  particular  ufages.  Such  was  their  diverfuy,  that,  through- 
out the  whole  kingdom,  there  could  hardly  be  found  two  feigno- 
Hcs,  which  were  goyerned,  in  every  point,  by  the  fame  law.  With 
n  view  more  to  ascertain,  than  to  produce  an  uniformity  in,  thefe 
ufages,  though  the  latter  of  thefe  objedls  was  not  quite  negleCled, 
Charles  the  Seventh  and  his  fuccedbrs  caufed  to  be  reduced  to 
WritifTg,  the  different  local  cuftoms,  which  prevailed  throughout 
the  kingdom.  In  1453,  ibmetime  after  Charles  the  Seventh  had 
.r>pelU*d  the  Englilh  trom  France,  he  publilhed  an  ordonnance,  by 
V  l.ich  he  dire^ed,  that,  all  the  culloms  and  ufages,  (hould  be  com- 
n;iiced  to  writing,  and  verified  by  the  pra^ucncr^  of  each  place, 
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then  examined  and  fandlioned  by  the  great  coancil  and  parliament : 
and  that,  the  caftoms,  thus  fandioned,  and  thofe  only,  fhould  have 
the  force  of  laws.  Such  were  the  obfbicles  in  the  way  of  this  mea- 
fore,  that,  forty-two  years  elapfed  before  the  cufloms  of  any  one 
place  were  verified.  From  that  time,  the  meafure  lingered,  tUl  the 
reign  of  Lewis  the  Twelfth ;  it  was  then  refumed.  About  the  year 
1609,  it  was  completed.  The  cufloms  of  Paris,  Orleans,  Nor- 
mandy, and  fbme  other  places,  were  afterwards  reformed.  Thofe 
of  Artois  sind  Saint  Omer  were  reformed  within  the  lad  hundred 
years.  The  manner  of  proceeding,  both  in  reducing  the  cufloms, 
and  reforming  them,  was,  generally  fpeaking,  as  follows.  The 
^Qg*  by  his  letters  patent,  ordered  an  afTembly  of  the  three  flate9 
of  each  province.  When  this  afTembly  met,  it  direfted  the  royal 
judges,  greffiers,  maires  and  fyndics  to  prepare  memoirs  of  all 
the  cufloms,  ufages,  and  forms  of  praflice,  they  had  feen  in  ufe^ 
from  of  old.  On  receiving  thefe  memoirs,  the  flates  chofe  a  cer- 
tain number  of  notables,  and  referred  the  memoirs  to  them,  with 
diredtons  to  put  them  in  order,  and  to  frame  a  cahier,or  fhort  mi- 
nute of  their  contents.  This  was  read  at  the  afTembly  of  the  flates^ 
and  it  was  there  coniidered,  whether  the  cufloms  were  fuch,  as  the/ 
were  dated  to  be,  in  the  cahier.  At  each  article,  any  deputy  of  the 
ftate,  was  at  liberty  to  mention  fuch  obfervations  as  occurred  to 
him.  The  articles  were  then  adopted,  rejedled,  or  modified,  at 
the  i^eafure  of  the  afTembly.  They  were  then  taken  to  parliament 
and  regillered.  The  cufloms  of  each  place,  thus  reduced  to  writ- 
ing and  fandlioned,  were  called  the  coutumier  of  that  place. 
Thcfe  coatumiers  were  formed  into  one  colledion,  called  the  Cou^ 
tnmitr  de  France,  or  the  Grand  Coutumier,  The  befl  edition  of  this, 
is  by  Richebonrgh,  in  four  volumes  in  folio.  It  contains  near 
one  hundred  collections  of  the  cufloms  of  provinces,  and  two  hun- 
dred colledions  of  the  cufloms  of  cities,  towns  or  villages.  Each 
coutumier  has  been  the  fubjeft  of  a  commentary.  Five  and  twenty 
commentaries  have  appeared,  (fome  of  them  voluminous,)  on  the 
coutumier  of  Paris,  alone.  Of  thefe  commentaries,  that  of  Du- 
Ittonlin  has  the  greatefl  celebrity.  Les  Eftahl\ffcments  dt  St.  Louis^ 
liold  a  high  rank  for  the  wifdom,  with  which  they  are  written,  and 
the  curious  matter  they  contain.  The  Coutumier  de  Normandie^  for 
its  high  antiquity,  and  the  relation  it  bears  to  the  feudal  jorifpru- 
dence  of  Bneland,  is  particularly  interefting  to  an  Englifh  reader. 
Bafnage's  edition,  and  his  learned  commentary  ^upon  it,  are  well 
known.  But  the  mofl  curious  of  all  colle^ions  of  feudal  law,  \\ 
that  entitled,  Affixes  de  Jerujalem.  In  1099,  the  object  of  the  fir  11 
crufade,  was  cffedked  by  the  conguefl  of  Jerufalem.  Godfrey  d6 
Bouillon,  who  was  ele^ed  king  of  Jerufalem,  but  refufed  the  title^ 
called  an  afifembly  of  the  flates  of  his  new  kingdom.  The  patri- 
arch, the  chief  lords,  their  vafTals,  and  the  arrere  vafTals  attend- 
ed. With  general  confent,  the  colledlion  in  queftion  was  framed, 
under  the  title  of  "  Les  LoiXf  Statuts,  i^  Coutumei,  accordees  au 

•  Rxyaume  Je  Jerufalem,  par  Godefroi  de  Bouillon,  I* an  1099;  par 

*  l^avis  du  Patriarche  et  des  Barons, '**  As  this  collediion  was 
made  at  'a  general  afTembly  of  feudal  lords,  it  may  naturally  be 
fuppofed  to  contain,  fome  of  the  wife  ft  ^nd  mofl  ftriking  rules,  by 
which,  the  feudal  polity  of  Europe  was  then  regulated.  But,  as 
the  principal  perfonages,  who  engaged  in  that  crufade,  came  from 
France,  i^may  be  confidercd>  as  particularly  defcriptive  of  the  lawrs 
aad  Ufages  of  that  country.     Such  are  the  principal  fource5ofthe 
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feudal  jurifpradence  of  the  kingdon  of  France.     It  renudns  to  r^Qi 
take  notice  of  ibme  ef  the  chief  compilations  by  wlucb  the  feudal  ^    ^ 
polity  of  other  kingdoms,  is  regulated.    The  aadioriiy*  or  at  leaft 
the  influence,  which  the  capitularies,  had  on  thefe,  has  been  adready 
noticed.    After  thefe,  the  attention  is  naturally  direded  to  tluit 
colledlion,  which,  probably  in  the  reign  of  Frederick  the  Second* 
Hugolinus,  a  Bononian  lawyer,  compiled  from  the  writings  of 
Obertus  of  Otto  and  Gerhardus  Niger,  and  from  the  variona  cof^ 
tomary  laws,  then  prevailing  in  Italy,  and  added  under  the  title, 
Decima  CoUatio,  to  the  Novels.     It  u  to  be  found  in  moft  editions 
of  the  Corpus  Juris  Ci*uilss*     In  the  edition  of  Cnjas  it  is  divided 
into  £ve  books ;  the  firft  contains  the  treaties  of  Gerhardus  Niger  ; 
the  fecond  and  third,  thofe  of  Obertus  of  Otto;  the  fourth  is  a  ie- 
le^on  from  various  authors ;  the  £fth  is  a  colledion  of  conffitu* 
dons  of  different  emperors  refpefling  feuds.    To  thefe  is  added  the 
Golden  Bull  of  the  emperor  Charles  the  Fourth.     Authors  are  by 
no  means  agreed,  either  in  the  order,  or  diviiion,  of  thb  coIle^on* 
Several  ediuons  have  been  publifhed  of  it.     In  that  publilhed  by 
Joannes  Calvinus  or  Calvus  at  Franckfort,  in  1611,  there  is  a  coU 
leftion  of  every  pafTage,  in  the  canon  law,  that  feems  to  relate  to 
the  law  offends.     As  this  edition  is  fcarce,  and  it  may  happen* 
that,  fome  Engtifh  reader  may  be  defirous  of  feeinff  all  thefe  paf- 
fages,  the  following  (hort  account  of  Calvinus  .or  Csuvus's  felefUoa 
ofthem,  b  Cranfcribed  from  Hoffman's,  Difirtatio  di  Unico  Juris 
feudalis    Longobardici  Libro»^^Juri/prudentiam  ftudisltm^  /ex    li^ 
bris    eompreben/am,  fi^ue   potius    confuetudims  ftudorum,  Jtcundum 
dijiributionem  Cujacianam,  edidit^  et  fub  titulo  libri  ftudorwm  Fh 
addidit^   quidquid   alicujus   de  hac    materia    mcmenti,   in    unimerf^ 
cerpore  juris   canonici    exprejfu^    in*venerat ;    hoc    efi   totum    iitu^ 
ium  decretaiium  Gregorii  IX,  Jive  capitular  Infimuatione  1.  Et  ex^ 
parte  iua,  2.  X,  de  feudist  porro  cap.  caterum,  ^  et  Hovit»  1$  de  Ju^ 
diciist  cap,   ^gf  in  Ecciefiariusttf  7  de  ConftituticnibuSf  cap.  Ad  aures^ 
10  In  quibujdam,  12  ft  Gravem,  13  De  fauis^  cap,  Gra'vem,  53 
de  Sent,  excomrn,  cap.  Ex  tran/mij/dt  6  et  'verum^  7  defaro  compUtsstf 
eorutnque  fummaria.      The  next  treatife  to  be  mentioned  is,  the 
Treatife  de  Benefices,  generally  cited  under  the  appellation  of^ 
AuSor  n;etus  de  Benefciis.     It  was  firft  publifhed  by  Thomafius  at 
Hale  1708,  with  a  difTertation  on  its  author,  and  the  time  when  it 
was  written.     He  confiders  it  to  be  certain^  that>  it  was  written 
after  the  year  800,  and  before  the  year  1250,  and  conjectures,  that* 
it  was  not  written  before  the  emperor  Otho,  and  that,  it  was  written* 
before  the  emperor  Conrad  the  Second.    To  thefe  mufl  be  added 
the  Jus  Feudale  Saxonicum-;  which  fecms  to  be  a  part  of,  or  an  ap- 
pendix to,  a  treatife  of  great  celebrity  in  Germany,  intitled  the 
Speculum  Saxonicum.     The  Jus  Feudale  Saxonicum,  is  faid  by  Stru- 
yius,  to  have  been  tranilated,  by  Goldadas,  from  the  Gerroaq, 
into  the  Latin  language,  for  the  benefit  of  the  Poles.    It  is  fop- 
pofed  to  have  been  publifhed,  between  the  year  1215,  and  the  year 
12^0.    The  Sptcklum  Suevicum  feems  to  have  been  compofed,  in 
imiiation  of  the  Speculum  Saxonicum,  probably,  between  the  vear 
1250,  and  the  year  1400.    To  this  is  added  the  Jus  Feuda/e  MUm- 
9tmnicum  compofed  about  the  fame  ume,  and  probably  by  the  fame 
^uthor.     But  none  of  thefe  colledions  acquired  the  fame  authority* 
is  the  books  of  the  fiefs.     They  were  known  by  the  name>  of  th« 
L<^mbard  law.     By  degrees  they  were  admitted,  as  authority,  by 
iiioA  of  the  courts*  aud  uught  in  molt  of  the  academies  of  Italy 
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and  Germany.  Like  the  civil  and  canon  law,  they  became  the  fub- 
jedt  of  innumerable  glofTes.  Thofe  of  Columbinus  were  fo  much 
efteemedy  that,  no  one>  it  is  {aid>  ventured  to  publi(h  any  after  him. 
Aboat  the  end  of  the  13th  century,  James  of  Ardezene  publifhed  a 
new  edition  of  the  Glois  of  Columbmns,  and  added,  under  the  title 
of  Capitula  ExtraorJinaria,  a  colledion  of  adjudged  cafes,  on  feudal 
matters.  This  was  inferted  in  fome  of  the  latter  editions  of  the 
Corpus  Juris.  About  the  year  1430,  Mincuccius  de  Prato  veteri, 
a  Bononian  lawyer,  by  the  orders  of  the  emperor  Sigifmond,  gave 
a  new  edition  of  the  Books  of  the  Fiefs,  with  the  Glofs  of  Colum- 
binas.  Thefe  were  confirmed  by  the  emperor  Sigifmond,  and  after- 
wards by  the  emperor  Frederick  the  3d,  and  publicly  taught  in  the 
univerlity  of  Bononia.  Such  are  the  principal  fources  of  the  feudal 
jurifprudence  ef  foreign  countries. 

IV.  The  baaly  history  op  thb  feuds  of  foreign 
COUNTRIES  is  involved  in  a  coniiderable  degree  of  obfcurity. 
That  in  the  time  of  Pepin  the  feudal  polity  arrived  at  a  degree  of 
maturity  and  con  Alienee,  is  certain.  It  muft,  therefore,  have  pre« 
Tioofly  had*  its  rife  and  progrefs.  Some  vefliges  of  thefe  are  dif- 
coverable  in  the  fcanty  materials  which  have  reached  us,  of  the 
hidory  and  antiquities  of  thofe  early  times.  We  find  mention  in 
them  of  the  leucfs,— of  laads  entrusted  (commendati)  by  the  king 
to  his  followers ; — of  eflates,  which,  on  account  of  the  infidelity^ 
or  tiie  cowardice  of  the  proprietary,  or  his  placing  himfelf  under  ano- 
ther lord»  the  king  takes  from  him,  and  reflores  to  the  fifq.  There 
is  alfo  mention  of  the  pares  comitum,  and  the  fideles,  and  of  reinvell- 
iDg  the  leudes,  who. had  been  unjuflly  deprived  of  their  polTeflions. 
At  firfi  kings  alone  granted  fiefs.  They  granted  them  to  laymen 
orly,  not  to  ecclcfiaftics ;  and  to  fuch  only  who  were  free,  and  pro- 
bably to  the  mod  important  only  of  their  followers.  They  wei'e 
not  granted,  for  any  certain,  or  determinate  period  of  time ;  they 
were  not  tranfmifTible  to  the  defcendants  of  the  grantee;  they  were 
refumable  on  the  bad  conduA  of  the  vaiTal,  without  the  fovereign's 
being  obliged  to  (how  the  caufe  of  the  refumption,  or  having  re- 
cour^  to  any  judicial  procefs.  The  vafTal  had  no  power  to  alienate 
them.  Every  freeman  was  fubjefl  to  the  obligation  of  military 
duty;  this  was  the  cafe,  in  a  more  particular  manner,  of  the  feudal 
tenants  \  they  were  to  attend  the  Sovereign  on  horfeback,  and  in 
complete  armour,  that  is,  with  the  bread-plate,  the  (hicid,  the  fpear» 
the  helmet,  and  the  fword.  They  were  to  guard  his  life,  member* 
mind  and  right  honour.  They  were  firft  called  homines,  fideles^  . 
ItudiSy  antrufiiomi\  to  all  thefe  the  appellation  of  'vajfals  fucceed- 
ed.  It  appears,  that,  in  early  times,  the  feudal  tenants  were  nume- 
•  rous.  A  coniiderable  part-however  of  the  fubjeds  were  ixtt  from 
the  feudal  tenure.  The  lands  held  by  thefe,  were  called  allodial. 
The  proprietors  of  them,  were  under  ihe  general  obligation  of  mi- 
litary fervice,  and  were  fubjed  to  general  taxation.  Their  parti, 
cular  nature  was  chiefly  difcernible  in  this,  that,  they  diiFcred  from 
the  villeins,  as  they  were'frcemen ;  and  from  the  feudal  tenants,  «a 
their  poffelTions  were  from  the  fird  hereditary.  For,  originally,  the 
crown  itfelf  was,  not  in  the  fcnfe,  in  which  we  now  ufe  the  word, 
liereditary.  A  marked  preference  was  always  (hewn,  both  by  the 
fovereign  and  the  naiion,  to  the  royal  lineage.  But  by  each,  the 
ftrid  line  of  hereditary  defcent  was  occafionally  interrupted,  by 
calling  to  the  throne  a  rem:dr('  relation,  to  the  prejudice  of  the  ac. 

(R  3)  tual 
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tual  heir. .  The  governnnent  was  monarchical;  but  ftrongly  ccm-  TlOl 
trouled  by  the  people.    Twice  a  year,  the  people,  or  as  they  were  ^    ^ 
afterwards  called,  the  dates,  aiTembled.    The  firft  of  thefe  general 
afTemblies,  was  held  originally  in  the  month  of  March,  afterwards 
in  the  month  of  May ;  and  always  in  open  air.    Hence,  from  the 
time  of  meeting,  the  expreffion  le  champ  de  Mars,  afterwards  le 
champ  de  Mai.    The  iecond  alTembly  was  held  in  the  autumn, 
it  was  divided  into  two  clafTes.    The  firft  comprized  the  biihops* 
the  abbots,  the  dukes,  the  counts,  and  the  elders  of  the  nation;  and 
all  of  them  had  deliberative  voices  in  the  aiTembly.    The  fecond 
contained  the  magiftrates,  and  the  inferior  officers ;  bnt  thefe  at« 
tended  onlv  to  receive  the  orders  of  the  aflembly.    The  king  pro- 
pofed  the  fubpedis  of  debate,  by  his  referendary;  the  members  of  the 
£rft  clafs  deliberated  upon  them ;  the  king  pronounced  the  de^- 
fion.    The  a6ls  were  reduced  to  writing,  under  the  name  of  capr* 
tnlaries,  and  the  execution  of  them  were  entrufted  to  the  members 
of  the  fecond  clafs.  The  governors  of  provinces  were  called  dukes; 
the  counts  were  fubordinate  to  them,  and  adminiftered  juftice,  in  the 
didrifts  ccminttted  to  their  care.    The  miffi  regii,  were  commif- 
iaries  appoint^w'd  by  the  king,  to  attend  to  the  general  adminiftra* 
tion  of  juflice,  throughout  the  nation.  Next  to  the  counts  were  the 
barons,  or  the  chief  land  owners ;  then  followed  the  general  body 
of  freemen ;  after  thefe,  came  the  artizans,  the  labourers,  and  the 
villeins.  The  general  ad minid ration  of  affairs,  was  entrulled  to  the 
almoner,  who  was  at  the  head  of  the  clergy.    The  referendary  and 
chancellor  were  the  chief  counfellors  of  Hate :  then  followed  th^ 
f  hamberlain,  the  count  of  the  palace,  the  high  fteward,  the  butler^ 
the  conllable,  the  marfhal,  the  four  firft  hunftnen,  and  the  grand 
falconer.    Such  appears  to  be  the  general  outline  of  the  febdal  go- 
vernment, during  the  Carlovingian  line.  That  line  was  extinguifli- 
ed,  in  France,  by  the  acceflion  of  the  Capetian  line,  in  Germany^ 
by  the  acceflion  of  the  Houfe  of  Saxony,  and  in  Italy  by  the  ufur- 
pation  of  the  dukes.     Soon  after,  or  perhaps  fome  time  oefbre  this 
event,  fiefs  became  hereditary.     Even  the  offices  of  duke,  count 
and  margrave,  and  the  other  high  offices  of  the  crown  were  tranf- 
mitted  in  the  courfe  of  hereditary  defcent:  and  not  long  after,  the 
right  of  primogeniture  was  univerfally  eftablifhcd.     It  firft  took 
place,  in  the  dclcent  of  the  crown,  but  was  foon  admitted  by  every 
branch  of  the  feud.    This  liability  of  pofleffion  was  an  immente 
addition  to  ihe  power  of  the  crown  vafTals.    It  enabled  them  to 
cftablifh  an  independency  of  the  crown.     They  ufurped  the  fovc* 
reign  property  of  the  land,  with  civil  and  military  authority  over 
the  inhabitants.    The  poffeflions,  thus  ufurped,  they  granted  out  ta 
their  immediate  tenants,  and  thefe  granted  them  over  to  others,  in 
like  manner.     By  this  means,  though  they  always  profeflfed  to  hoI4 
their  fiefs  from  the  crown,  they  were  it,Yadl  abfolutely  independent 
of  it.    They  aflumed  in  their  territories,  every  royal  prerogative: 
they  promulgated  laws ;    they  exercifcd  the   power  of  life   and 
death ;  they  coined  money ;    fixed  the  ftandard  of  weights  and 
meafures;  granted  fafeguards;  entertained  a  military  furce;  and 
impofed  taxes,  with  every  other  right  fuppofed  to  be  annexed  to 
royalty.     In  their  titles,  they  llylcd  themfclves,  Dukes,  ^c.  ••  by 
the  grace  of  God,"  a  prerogative  avowedly  confined  to  fovereign 
power.     It  was  even  admitted,  that,  if  the  king  refufed  to  do  the  jord 
juft-.ce,  the  lord  might  make  war  againft  him.     In  the  ordonnances 
|f  ^t.  Lcwif,  c.\j,  50,  is  this  remarkable  pafTage :  "  If  the  lord  fajs 
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to  his  liege  tenant.  Come  with  me,  I  am  going  to  make  war 
againft  my  fovereign,  who  ban  refufed  me  the  juftice  of  his 
"  court :  upon  this,  the  liegeman  (hould  anfwer  in  this  manner  to 
*'  the  lord  :  I  would  willingly  go  to  the  king  to  know  the  truth  of 
"  what  you  fay,  that,  he  has  denied  you  his  court.     And  then  he 
*•  (hall  go  to  the  king,  faying  to  him  in  this  manner:  Sir,  the  lord 
in  whofe  liegeance  and  fealty  I  am,  has  told  me  you  have  refufed 
the  jaftice  of  your  court ;  and  upon  this  [  am  come  exprefsly  to 
your  majedy,  to  know  if  it  is  fo ;  for  my  lord  has  fummoned  me 
to  go  to  war  with  you.     And  thereupon,  if  the  king  anfwers, 
**  that,  he  will  do  no  judgment  in  his  court,  the  man  (hall  return 
*<  immediately  to  his  lord,  and  his  lord  ihall  equip  him,  and  fie  him 
**  out  at  his  own  expence ;  and  if  he  will  not  go  with  him,  he 
•*  (hall  lofe  his  M  by  I'ight.     But  if  the  king  anfwers,  that,  he 
*'  will  hear  him,  and  do  jumce  to  the  lord,  the  man  (hall  return  to 
-**  him,  and  (hall  fay:  Sir,  the  king  has  faid  to  me,  that,  he  will 
*  willingly  do  you  juftice  in  his  court.     Upon  which,  if  the  lord 
**  fays,  I  never  will  enter  into  the  king's  court,  come  therefore 
**  with  me,  according  to  the  fummons  I  have  fent  you ;  then  the 
<*  man  (hati  fay,  I  will  not  go  with  you ;  and  he  (hall  not  lofe 
*«  his  Bcf  for  his  not  going,"     This  fhews  how  powerful  and  ab-r 
folute  the  great  vaffais  were.     The  fame  motive  which  induced 
the  va/Tals  of  the  crown  to  attempt  to  make  themfelves  independent 
of  the  crown,  induced  their  tenants  to  make  themfelves  independent 
of  them.     This  introduced  an  ulterior  ftate  of  vaflTallage.     The 
king  was  called  the  Sovereign  Lord ;  his  immediate  vafTal  was  call* 
ed  the  Suzereign;  and  the  tenants  holding  of  him  were  called  the 
arrtre  vaflals.     Between  ihefe  and  the  lovereign,  the  connexion 
was  very  fmall.     Jn  thofe  reigns  even,  when  the  power  of  the  mo- 
narch was  greateft,  his  authority  over  the  arrere  vaffais  was  faint, 
and  indirect.     Of  this  the  hiftory  of  Joinville  prefents  a  linking 
ioftance :  PreviouHy  to  the  departure  of  St.  Lewis  on  the  crufade, 
he  fummoned  an  aiTcmbly  of  his  barons  to  attend  him,  and  required 
them  to  fwear,  that,  on  the  event  of  his  deceafe  during  the  expe- 
dition, they  would  be  loyal  and  true  to  his  fon.     Joinville  his  hif- 
torian,  a  feudatory  of  the  count  of  Champaigne,  though  he  pof- 
feffed  a  moft  enthuHaftic  veneration  for  the  king,  and  the  warmed 
attachment  to  his  perfon,  refufed,  on  account  ot  his  vaflallage,  to 
the  count,  to  take  the  oath  ;  his  words  are,  *'  //  ie  me  Fernanda,  mats 
jt  ne  ^'ox /aire point  deferement,  carje  n* eftoie pas  Jhn  bome,^^  The  ccn- 
fcquence  was,  that,  in  every  kingdom  there  were  as  many  fovcreigns, 
with  the  power  andenfigns  of  royalty,  as  there  were  powerful  vaifals. 
With  refpeft  to  France^  Hugh  Capet  acquired  the  crown  of  that  king- 
dom, by  availing  himfclf  of  the  extreme  weaknefs,  to  which  it  was 
reduced  by  the  fyllem  of  fubinfeudation.     After  he  acquired  the 
throne,  he  ufed  his  utmoft  efforts  to  reftore  it  to  its  antient  fplen- 
dor  and  ftrength.     His  fuccefibrs  purfued  his  views  with  undeviat- 
ing  attention  and  policy;  and  with  fo  much  fuccefs,  that,  previoufly 
to  the  accefilon  of  Lewis  the  13th,  the  fcventy-two  great  fiefs  of 
France  were  united  to  the  crown,  and  all  their  feudal  lords  at- 
tended, at  the  ftatcs  general  in  16 14,  the  laft  that  vvere  held,  till 
the  late  memorable  afTembly  of  them  in  1789.     This  fyftcm  of 
re-union  was  compleat-'d  by  the  acccflion  of  the  provinces  of  Lor- 
raine and  Bar  to  the  crown  of  France,  in  1735.    See  Ahrege  CbrO" 
nolcgique  de  grands  Fiefs  de  la   Ccurcnnc  (ie  Frunce,     Paris  1 729. 

Like  France,  Spain  was  broken  into  as  many  principalities  as  it 

(  Jl  4  )  contained 
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ons.     In  the  courfe  of  time,  they  were  all  abforbed  f  ^jq  ^ 
powerful  kingdoms  of  Arragon  and  Caftile ;  and»  by  ^   ^ 


contained  barons. 
}n  the  more 

the  marriage  of  Ferdinand,  the  fovereign  of  Arragon,  with  Ifabella, 
the  fovereign  of  Caftile,  they  were  all  united  to  defcend  in  the 
fame  line.  No  fuch  re- union  tock  place  in  the  empire.  Under 
the  immediate  fucceflbrs  of  Charlemagne,  it  was  broken  into  in- 
numerable principalities,  never  to  be  re-united.  Jf  we  allow  for 
the  difference  of  public  and  private  manners,  it  prefenis  the  fame 
^edacle  at  this  day,  as  the  other  ftates  of  Europe  prefentcd  for- 
merly, but,  which  is  now  pecnliar  to  itfelf-«a  complex  affociation 
of  principalities  more  or  lets  powerful,  and  more  or  lefs  conne^ed,. 
with  a  nominal  fovereignty  in  the  emperor,  as  its  fupreme  feudal 
chief*  In  England  no  fuch  difmemberment  as  that  we  have  been 
ipeaking  of,  took  place  ;  nor  did  the  nobles  ever  acquire,  in  Ei^* 
land,  that  fovereign  or  even  independent  power,  which  they  ac-- 
quired  in  Spain,  Germany,  or  France.  The  power  and  influence 
of  fome  of  the  Englifh  nobles  were  certainly  great,  and  fometimea 
overihadowed  royalty  itielf#  But,  it  is  evident,  that,  Nevil  the 
great  earl  of  Warwick,  and  the  nobles  of  the  houfe  of  Percy,  the 
greatcft  fubjedts  ever  known  in  the  country,  were,  in  ftrength,  dig- 
nity, power>  and  influence,  smd  in  every  other  point  of  view^ 
greatly  inferior  to  the  dukes  of  firittany  or  fiurgnndy,  or  the 
counts  of  Flanders.  The  natuit  of  this  note  neither  requires  not 
allows,  a  further  dedudion  of  the  public  hiHory  of  the  fends  of  Eu^ 
rope,  the  four  circumflances  we  nave  mentioned«>-<he  heirihip  of 
fiefs,  the  right  of  primogeniture,  the  interipediate  foverdgnty  of  the 
crown  vaiTals^^and  the  intrcdu^on  of  fubinfeudation,  completed  the 
triumph  of  the  feud  over  monarchy.  Here  the  hiftorical  dedudion 
naturally  clofes.  The  Carlovingian  family  is  the  important  link,, 
which  conneds  antient  with  moaern  hiftory,  Roman  jurifprudencc 
with  the  codes  of  the  German  (ribea,  and  the  law  of  civU  obliga* 
tion,  with  the  law  of  tenure, 

V.  It  remains  to  fay  fomething  of  the  revolvtioks  of  the. 

flUn    IN    THB    JURISPRUDENCE    OF    OUR    OWN     NATION. 

( I.)  j4s  to  the  time  whes  it  If  as  itfTKODVCED*  Whether  feuda 
prevailed  in  England,  before  the  Norman  conqueft,  has  been  the 
lubjed  of  much  difpute.  Jn  1607,  an  event  happened,  which  occa^ 
fioncd  the  qucftion  to  be  difcuffed,  with  a  profusion  of  learning.  Se- 
veral eftates  within  the  counties  of  Rofcommon,  Sligo,  Mayo,  and 
Galway,  being  unfcttled  as  to  their  titles,  king  James  the  ift,  by 
commilFion,  under  the  great  feal,  authorized  certain  commifiioners^ 
•f  whom  fir  Henry  Spclman  was  one,  to  make  grants  of  thefe 
crtates.  In  exercife  of  this  authority,  the  commiCioners  made  a  grant 
of  lands  in  Mayo  to  lord  Dillon.  King  Charles  the  ift  iflvied  a  conN 
miflion,  to  enquire  into  dcfeftive  titles :  and  orders  were  given,  that^ 
all  perfons,  who  had  any  of  the  eftates  in  queftion  by  letters  patent 
from  the  crown,  (hould  produce  the  letters,  or  an  inrolment  of 
them,  before  the  lord  deputy  and  council.  In  purfuancc  of  thefe 

orders,  the  letters  patent  to  lord  Dillon  were  produced.     It  waa 
found.  -»^—  -»-    '      *  •  •       •  1.1  -^.^ 


ceeded  their  commiflion,  in  referving  a  mean  tenure,  to  the  preju* 
dice  of  the  crown,  when  they  ought  to  have  refer ved,  either  an  cxn 
f^fs  te^ure,  h][  knight  iervice,  is  capitc,  or  not  to  have  mentioned 
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isty  tcDore ;  in  which  cafe»  the  law  would  have  implied  a  tenure  in 
capite.    The  queftion,  therefore,  was,  whether,  the  deficiency  of  the 
tenure,  fo  far  aFe^ed  the  grants  as  wholly  to  deftroy  the  legal  eiFeA 
of  it ;  or  whether,  the  letters  patent  might  not  be  good,  as  to  the 
land,  and  void  only,  as  to  the  tenure.   The  cafe  was  argued,  feveral 
days,  by  counfel,  on  both  fides,  and  was  afterwards  referred  to  the 
judges^    They  were  required  by  the  lord  deputy  and  council,  to 
coniider  of  it,  and  to  return  their  refolution.  The  judges  difagree* 
ing  in  opinion,  it  was  thought  necedary,  for  public  fatisfadlion,  to 
have  it  argued  folemnly  by  them  all.     This  was  done,  according* 
ly.     Thoie  who  contended  for  the  validity  of  the  letters  patent, 
urged,  among  other  arguments,  that,  tenures  in  capite  were  brought 
into  England,  by  the  conqueft  but,  that  grants  were  by  the  com- 
mon  law ;  and,   being   more  ancient  than  tenures,  mufl,   of  ne« 
ceflity,  be  diAin£l  from  the  thing  granted.     From  this,  they  infer- 
red, that,  though  the  refervatlon  were  void,  the  grant  itfelf  might 
be  good.     In  the  courfe  of  their  arguments,  on  this  point,  they  ob- 
ferved,  that,  fir  Henry  S  pel  man  was  mi  dak  en,  when,  in  his  Glof- 
fary,   under  the  word  Feudum^  he  referred  the  original  of  feudt 
to  the  Norman  concjueft.     This  drew  from  him  a  reply.    He  pub- 
liihed  it  under  the  title,  **  Of  the  Original  Tennre  by  Knight  Ser- 
**  vice  in  England."     In  this  work,  be  argues,  with  great  learning 
and  (Irength  of  argument,  that,  tenures,  fuchas  they  were  granted, 
in  the  letters  patent,  by  himfelfand  the  other  commiffioners,  in 
Ireland,  were  not  in  ufe  before  the  conqueil.     He  diitinguifhes  be- 
tween, what,  he  calls  the  fervitia  miUtaria  and  the  jWvituies  mili^ 
tarts.     He  contends,  that,  the  grievances  and  fervitudes  of  iicU,  aa 
wardlhips,  marriages,  &c.  which  to  that  day,  he  fays,  were  never 
known  to  other  nations,  governed  by  the  feudal  law,  were  intro- 
duced by  the  conqueror.     But  he  feems  to  concede,  chat,  in  a  ge- 
neral fenfe,  military  fervice  and  feuds,  were  known  to  the  Saxons. 
In  this  middle  opinion,  he  appears  to  be  followed  by  two  very 
great  authorities,  lord  Hale,  and  fir  William  Blackflone.  A 1  moil  all 
writers,  however,  are  agreed,  that,  in  the  reign  of  the  conqueror,  the 
feudal  law  was  completely  ellablifhed.     Upon  the  whole,  the  moH 
probable  conjecture  appears  to  be,  that,  evident  traces  of  fomething 
fimilar  to  the  feud,  may  be  traced  in  the  Saxon  polity ;  that,  it  was 
eflablifhed,  with  its  concomitant  appendage  of  fruits  and  fervices, 
by  the  Norman  barons,  in  the  poniiTions,  which  were  parcelled  out 
among  them,  by  the  conqueror ;  and  that,  about  the  middle  of  his 
reign,  it  was  forcially,  and  univerfally  eilabliihed  by  law.    This 
univerfality  of  tenure,  is,  perhaps,  peculiar  to  England.     In  other 
kingdoms,  thofe  parts  of  the  lands,  which  were  permitted  to  remain 
in  the  bands  of  the  natives,  and  a  confiderable  part  of  thofe,  which 
the  conquerors  parcelled  out  among  themfelves,  were  not  originally 
fubjed  to  tenure.     In  the  earlicfl  age,  however,  of  the  feudal  law, 
feme  advantages  attended  tenure,  and   frequently  occafioned  the 
converfion  of  allo4ial  into  feudal  property.     But  in  the  anarchy* 
which  followed  the  removal  of  the  Carli)ving;an  dynafty,  there  was 
an  end  of  all  political  government :  fo  that,  aimoU  all  perfons  found 
it  advantageous,  to  enter  into  the  feud.     To  cffedl  this,  they  deli- 
vered up  iheir  lands  fometimes  to  the  fovereign,  fometimes  to  fomc 
powerful  lord,  and  fometimes  to  the  church,  on  condition  to  receive 
It  b<  ck  in  feudality.     Lands  thus  delivered  and  returned,  received 
the  appe.lation  of  feuda  data  et  ohlata.     Some  portion  of  lands, 
Jbowever,  lUll  remamed  (rfi;e.    Of  (his  tb<r  projjorcion  differs  in  the 

countries* 
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countries  on  the  continent.     In  feme,  the  courts  prefame  it  to  be  Fiqi.  2,* 
feudal,  till  it  is  proved  to  be  allodial.     In  others,  the  prefuxnption  L    -^    *    '. 
is  in  favour  of  it*  allodiality.     See  before  63.  a.  note  (1).     But 
with  us,  in  the  eye  of  the  law,  tenure  is  univerfaJ;  that  is,  the  do- 
minium  diredum  of  all  the  lands  in  the  kingdom  is  in  the  crown  ; 
The  dominium  utile,  of  them  is  in  the  tenant. 

V.    (2.)    jIs   to    the    fruits   AVD    IhfCIDENTS    OF   TBM   FEUDAL 

TENUkE.  Thefe,  in- the  original  fimplicity  of  the  feud,  were  re- 
ducible to  two :  en  the  part  of  the  lord,  to  the  obligation  of  war- 
ranty, that  is,  to  defend  the  tide  of  his  tenant  againft  all  others* 
and,  when  fubinfeudation  was  introduced,  to  the  further  obliga- 
tion of  acquittal,  chat  is,  to  keep  the  tenant  free  from  moleSa- 
tion,  in  reipeA  of  the  Services  due  to  the  lords  paramount:  On 
the  part  ot  the  tenant,  to  an  obligation,  of  givin?  his  lord  bis 
aid,  that  is,  his  military  afllftance  and  fervices  in  defence  of  the 
feud.  But  this  primitive  fimplicity  of  reciprocal  obligation,  was 
«  ibon  deftroyed.    Different  forts  of  tenures  were  eftabhfhed,  and  the 

fruits  and  incidents  of  them  were  multiplied.  A  detail  of  thefe 
does  not  feem  to  be  required,  in  ;his  place ;  cfpeciallv  as  a  foil  and 
maflerly  account  of  them  has  been  already  given  oy  mr.  juflice 
Blackflone. 

V.  (3.)  The  branches  of  feudal  jurifprudencc,  which  principally 
concern  the  tenures  of  Littleton  and  fir  Edward  Coke's  commen- 
tary, and  which,  therefore,  may  be  thought  fuch  as  at  once  call  for 
and  limit  the  prefent  invefligation,  are  thofe,  which  relate  tp  the  in« 
heritance  and  alienation  of  the  feud. — With  rcfpeft  to  the  jkheeit^ 
jiscE  OF  the  feud,  it  may  be  obferved,  that,  at  the  fame  time,  that 
iuccefficn  itfelf  prevails  in  every  civilized  country,  the  principle* 
by  which  it  is  governed,  and  the  order  in  which  it  proceeds,  are, 
every  where,  different.     The  principle  and  order  of  the  feudal  fuc- 
cefTion,  are  peculiar  to  that  fy'flem  of  polity.     Nothing,  perhaps^ 
will  fhew  thefe  in  fo  ftrong  a  light,  as  bringing  them  into  contraf^» 
with  the  dodrines  of  inheritance  in  the  civil  law.     It  has  been  aU 
ready  obferved,  that,  in  the  Roman  law»  the  diftin^on  between 
real  and  pcrfonal  property,  except  in  the  term  of  piefcription,  is 
feldom  difcoverable :  but,  that  in  the  feudal  law,  ihe  legal  incidents 
and  qualities  of  the  two  kinds  of  property  are  cntirenr  diflimilar. 
•    This  is  no  where  more  flriking,  than  in  the  article  of  inheritance* 
The  Roman  law  of  inheritance  embraces  both  kinds  of  property, 
equally ;  the  feudal  law  of  inheritance,  is,  moil  flriflly,  confined 
to  real  property,  and,  (it  was  almoft  faid,)  turns  with  difdain,  from 
all   property   of  the  pcrfonal   kind.      By   the   Roman   law,  the 
heir  was  a  perfon  inflituced  by  the  party  himfelf,  or,  in  default  of 
fuch  inflitution,  appointed  by  the  law,  to  fuccced  both  to  his  real 
and  perfonal  property,  and  to  all  his  rights  and  obligations:  In 
the  feudal  law,  he  is  a  perfon  related  in  blood  to  the  anceftor;  and» 
in  confcqncnce  of  that  relationihip,  entiiled,  cither,  merely  by  aft 
of  lav/,  or,  by  the  concurrent  cfFeft  of  law  and  the  charter  of  invefli- 
ture,  to  fuccced,  at  the  ancellor*s  deceafe,  to  his  real  or  immoveabk? 
property,  not  given  away  from  him  by  will.    In  the  civil  law,  he 
was   ccnfidered,  as   reprcfenting  the  perfon  of  the  deceafed ;  in 
confequcnce  of  that  fuppofed  reprefentaiion,  the  law  call  on  him, 
the  property  and  rights  of  the  deceafed,  and  fixed  on  him,  aU  the 
deceafed's  charges  and  obligations.     Thus,  by  a  fiftion  of  the  law, 
the  perfon  of  the  anceHor  was  continued  in  the  heir,  fo,  that,  in  all 
icil^'ors  moral,  and  civil  riglits  and  oWigation?,  the  heir,  in  the 

language 
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langaaee  of  the  Roman  lawyers,  was  tadtm  perfona  cum  defunOt^ 
In  the  feudal  fyflem*  he  fucceeded  to  the  real  property,  only,  of  the 
anceftor ;  and  this*  not  under  any  fuppofed  reprefentation  to  him, 
or  in  confequence  of  any  fuppofed  continuation  of  his  perfon,  but 
as  related  to  him  in  blood,  and>  in  confequence  of  that  relationlhip, 
as  a  perfon  defignated,  by  the  original  feudal  contradl,  to  fucceed 
to  the  fief.  By  the  civil  law,  every  perfon  was  confidered  as  capa- 
ble of  inftitttting  an  heir;  where  the  party  died,  without  inilituting 
an  heir,  the  law  introduced  a  neceffary  heir.   Hence,  the  diftin^ion 
in  that  law,  between  the  btredi$  fuit  mce/arii,  nati^  ^ini  /a^i.    In 
the  feudal  law,  it  was  an  acknowledged  maxim,  that,  God  only  caa 
make  an  heir.     Hence  the  oppoiite  maxim  of  the  feuds,  folus  deus 
fotefifacere  handerH,  non  homo,     fiy  the  Roman  law,  in  confequence 
of  the  fidion,  that,  the  heir  was  the  fame  perfon  with  the  deceafed, 
he  was  bound  to  acquit  all  the  deceaied's  obligations,  not  only,  fo 
far  as  the  property  derived  by  him  from  bis  ancedor  extended, 
but,  in  their  utmoU  extent.     The  firll  indulgence  granted  the  heir, 
was,  that,  the  pretor  allowed  him,  a  certain  time,  in  which,  he 
might  deliberate,  whether  he  would  accept  the  fucceilion  or  not; 
at  the  expiration  oT  which,  he  was  obligea,  either,  abfolutely  to  ac- 
cept* or,  abfolutely  to  renounce,  the  inheritance.     Judinian  efla- 
bliihed  ftiU  further,  in  favour  of  the  heir,  a  liberty  of « accepting  the 
inheri^ncey  with,  wi«at  was  termed,  the  benefit  of  an  inventory/ that 
is,  a  condition,  that,  he  Ihoold  not  be  liable  beyond  the  value  of  the 
property  of  the  deceafed.  Nothing  of  this  was  known  in  the  polity  of 
.  the  feudal  aifociation.     In  the  intendment  of  that  law,  the  heir,  as 
it  has  been  obferved  before,  came  under  the  original  feudal  contrad: 
He  claimed  nothing  as  a  gift  from  the  ancedor :  He  derived  all  from 
the  original  donor:  He  .could  not,  therefore,  Jbe  liable,  to  any  of  the 
pbligatious  of  the  ancellor.     Another  maxim  of  the  Roman  law 
was,  that,  the  reprefentation  of  the  heir  to  the  anceftor,  did  not 
take  effcd,  till  he  determined  his  eledion  to  accept  the  fuccefTion, 
by  what  was  termed,  an  additio  bareditatis,    \\\  the  feud,  the  law 
call  the  right  of  heirihip  on  the  heir,  immediately  upon  the  ancef. 
tor's,  deceafe ;  and  though,  when  the  dodlrine  of  alienation  was  ir.« 
troduced,  the  anceilor,  by  difpofing  of  all  his  property,  might  ren* 
der  his  right  of  heirihip  perfedly  nugatory,  fo  far  as  related  to  the 
property  of  which  the  anceitor  died  feifed ;  yet,  upon  this  account;, 
he  was  not  lefs,  the  ancellor's  heir.     Thus,  by  the  Roman  law,  as 
fixed  by  Juftinian,  it  was  at  the  party's  opinion,  whether  he  would, 
or  would  not,  be  inveiled  with  the  charader  of  heir.     The  feud 
left  him  no  option ;  it  forced  the  heriuble  quality  on  him ;  and 
the  dead  man,  m  the  language  of  that  law,  gave  felfin  to  the  living, 
and  forced  on  him  the  character  of  heir.   Hence  the  maxim  and  ex- 
preilion  of  the  feud,  U  mort/aijit  le  ^if.    From  the  fuppoCed  repre- 
fentauon,  in  the  Roman  law,  of  the  deceafed,  by  the  heir,  it  be* 
cax'ne  a  maxim  of  that  law,  that,  no  perfon  could  die  teflate,  as  to 
part  of  his  property,  and  intellate  as  to  the  other  part.    The  con- 
sequence of  this  was,  that,  whoever  fucceeded  as  heir,  whether 
he  took  the  entirety,  or  a  fradionary  pan  only  of  the  property 
pf  the   tellator,  was  held,  in  confequence   of  that  heirihip,   to 
,  continue  the   perfon   of  the  ancedor.     In  the   feudal  law,  after 
tcilamentary  alienation  was  allowed,  the  contrary  maxim  ever  pre* 
y  ailed;  the  party  might  die  teUate,  as  to  one  part  of  his  property, 
and  intellate  as  to  another.     To  fum  up  the  contrail  in  a  few 
words ;— by  tht;  Roman  law^  the  heir  was  a  pcrlbn  appointed,  icidif* 

crlininntcly. 
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criminately,  by  the  law,  or  the  deceafed,  torepreTenthim;  and,  in  [101.  a. 
confeqaence  of  that  reprefentation,  was  entitled  to  his  property,  and 
bound  by  his  obligations.  In  the  feudal  law,  the  heir  was  a  perfon 
of  the  blood  of  the  anceftor,  appointed,  by  the  original  con  trad,  to  the 
ibcceffion,  or,  at  leaft  invelied  with  a  capacity  of  raoceflk>n;  and,  in 
confeqaence  of  that  focceflion,  was  fappofed,inore  by  the  genera]  no-> 
tions  of  mankind,  than  by  the  notions  of  the  feudal  polity,  to  repre(enc 
the  ancedor.  By  the  Roman  law,  the  heir  fucceeded  to  the  property  oF 
the  anceftor,  in  confequence  of  his  civil  reprefentation  of  him,  and 
fttppofed  continaaiion  of  his  perfon :  In  the  feudal  law,  he  acquired 
«  notional  reprefentadon  to  the  anceftor  in  confequence  of  the  feu- 
dal focceffion.  In  the  Roman  law,  real  and  per(bnal  property  were 
cqaaHy  the  fabjed  of  inheritance :— inthe  feudal  law,inberitance  wa» 
confined  to  real  property.  The  Roman  heir  claims,  as  fuch,  all  from 
the  perfon  laft  pofTefled^  and  nothing  from  the  original  donor :  the 
feudal  heir,  claims,  as  foch,  all  from  the  donor,  and  nothing  from  the 
perfon  lad  poflefled. 

V.  (4.)  The  fame  diflerence  prevailed  in  thefe  laws,  with  re- 
fpe&.  to  the  0Ki>BR  of  iuccESSjofr.  By  the  Roman  law,  as  it 
was  finally  fettled  by  the  Novels,  on  the  deceafe  of  an  intellate,  the 
defcendants,  of  whatever  degree,  were  called  to  the  fncceffion,  in 
cxclufion  of  all  other  relations,  whether  afcendants  or  collaterals^ 
and  without  regard  to  primogeniture,  or  preference  to  fex.  Where 
the  inteftate  len  no  defcendants,  fuch  afcendants  as  were  neareft  in 
degree,  male  or  female,  paternal  or  maternal,  fucceeded  to  his 
cHate,  in  exclufion  of  the  remoter  heirs,  and  without  any  regard  to 
reprefentation ;  but,  with  this  exception,  that,  where  the  deceafed 
left  brothers  and  fillers,  of  the  whole  blood,  befides  afcendants,  al! 
fucceeded  in  equal  portions,  in  capita ;  and  here,  if,  befides  afcend- 
ants, the  deceafed  left  brothers'  and  fillers'  children  of  the  whole 
blood,  the  children  fucceeded  to  their  parent's  fhare,  by  reprefen* 
tation,  in  ftirpes.  Where  the  intefiate  left  no  defcendants,  and  no 
afcendants,  the  law  called  the  collaterals  to  the  fucceffion,  giving  a 
preference  to  the  whole  blood.  By  the  law  of  the  code,  if  no  one 
was  left,  in  the  defcending,  afcending,  or  collateral  lines,  the  huf- 
band  fucceeded  to  the  eftate  of  the  wife,  and  the  wife  to  that  of  the 
hufband.  This  was  altered  by  the  law  of  the  Novels.  In  default 
of  a  legal  heir,  the  eftate  became  a  ires  caduca^  and  the  fifcus  or  elt* 
'  chequer  fucceeded.  Such  appears  to  be  the  general  outline  of  the 
Roman  law,  refpefiing  fuccemons.  The  feudal  regulations  refped- 
ing  fucceffions,  differed  from  it,  in  almoft  every  reipeft.  Originally 
fiefs  were  granted  to  be  held  at  the  will  of  the  donor,  and  were» 
therefiore,  refiimable  at  his  pleafure ;  then,  they  were  granted  for  a 
year  certain ;  then,  for  the  life  of  the  grantee ;  then,  to  fuch  of  the 
ions  of  the  grantee,  as  the  donor  (hould  appoint.  Then,  all  the 
ions,  and  in  defanlt  of  fons,  the  grandfons  were  called  to  the  fuc- 
cefiion  of  the  fief:  in  the  procefs  of  time,  it  was  opened  to  the  4th, 
cth,  6th,  and  7th,  generations,  and  afterwards  to  all  the  male  de« 
icendants,  claiming  through  males,  of  the  firftgrantee ;  and,  at  laft, 
warfufFered  to  diverge  generally,  to  collaterals.  But  this,  as  10 
fuch  collaterals  as  were  not  lineal  heirs  of  the  firft  donee,  was  ef- 
feded  through  the  medium  of  a  fi£tion  completely  and  peculiarly 
feudal.  When  a  perfon  took  by  defcent,  his  brothers,  though  in 
the  collateral  line  of  relationihip  to  him,  wei'e  in  the  direA  couife 
of  lineal  defcent  from  the  anceftor.  In  proportion  as  the  defcent 
from  the  anceflor  was  removed,  the  number  of  peribns  thus  claim-. 
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iDg  collaterally  from  the  laft,  and  lineally  from  the  firft,  taker*  v/ai 
proportionally  multiplied.  In  the  coarfe  of  time*  the  firft  taking  an- 
ceftor  w^  forgot,  and  then,  it  was  prefumed,  that»  all  who  could  claim 
collaterally  from  the  perfon  lail  in  the  feiiin  of  the  fee,  were  of  the 
blood  of  the  original  donee.  0»  this  ground,  in  latter  times,  whea, 
apon  the  grant  of  a  £ef,  it  wa.$  intended,  that,  on  failure  of  lineal 
heirs,  the  Bef  ihould  diverge  to  the  collateral  line,  it  was  granted* 
to  be  held  with  the  incidents  and  properties,  with  which  the  donee 
would  have  held  it,  had  it  veiled  in  him  by  defcent,  in  a  line  of 
lianfmiffioD  from  a  diftant  and  forgotten  anceftor;  and,  among 
ihem,  that  of  tranfmiiubility  to  collaterals. — This  general  heirfliip 
of  fiefs,  in  the  male  line,  was  introduced,  in  France,  Toon  after  the 
focceffion  of  the  Capetian  line,  and,  in  Italy  and  Germany,  during 
the  period,  in  which  the  empire  was  poiTefled  by  the  houfe  of  Fran^r 
coma,  and  the  earlier  emperors  of  the  houfe  of  Suabia*  A  (imilar 
progrefs  in  the  defcent  of  lands,  may  be  traced  in  the  jurifpru- 
dence  of  our  own  country.  The  policy  of  mofl  feudal  countries,  has 
ihewn  fome  preference  of  the  whole  blood  to  the  half  blood,  and  a 
great  unwillingnefs  to  admit  females  into  the  fief.  In  England,  there 
has  been  a  more  rigid  exclufion  of  half  blood,  »nd  a  lefs  rigid  ex« 
dufion  of  the  female  line,  from  the  feudal  fucceiTion,  than  is  to  be 
found  in  the  law  of  almoll  any  other  country,  governed  by  the  feu- 
dal polity.  To  us  alfo,  it  feems  to  be  peculiar,  to  exclude  the  pa- 
^nt  and  aH  others  in  the  afcending  line,  from  the  immediate  fuc* 
ceffion  to  the  fief«  But,  the  moft  driking  point  of  difference  be- 
tween the  Roman,  and  the  feudal^  courfe  of  fucceflion«  is,  the  pre- 
rogative allowed  by  the  latter  to  primogeniture.  To  the  eldejl 
ion*  the  Roman  law  (hewed  no  preference;  wherever  the  feudal 
polity  has  been  efiablifhed,  he  has  been  allowed  feveral  important 
prerogatives.  In  England  primogeniture  obtained  in  military  fiefs^ 
as  early  as  the  reign  of  William  the  Conqueror,  but,  with  this  qua« 
lification,  that,  where  the  father  had  feveral  Atfs,  the  primum  paint 
ftuduMp  only,  belonged  to  the  elded  fon.  In  the  reign  of  Henrf 
the  2d,  primoeenitune  prevailed  abfolutely  in  military  fiefs,  and,  in 
the  reign  of  Henry  the  3d,  or  foon  afterwards,  the  fame  abfolute 
light  to  the  fuccefiion  by  primogeniture,  obtained  in  foccage  lands. 
Thtts  in  all  countries,  where  the  feud  has  been  eflablilhed,  a  mark- 
ed difHndlion  in  the  order  of  fuccefiion,  has,  in  dire£t  oppofition  to 
every  principle  and  pra^Hce  of  the  Roman  law,  been  (hewn  to  pri- 
mogeniture. U/h^  fays  ZoefiuSf  ad  omnia  ftuda  ftrpjsi^  ut  •vsl  ex 
affe  majori  cedant^  ^cl  major  pr^cipuum  aliquod  in  iis  babeant*  But» 
it  is  obfervable«  that,  a  total  exclufion  of  the  youuger  fons  is,  per- 
haps, peculiar  to  England.  In  other  countries,  fome  portion  of  the 
h&iy  or  fome  charge  upon  it^  is  in  many  cafes,  at  lead,  fecured« 
hy  law,  to  the  younger  fons*  In  fome  places,  this  is  fecured  to 
4}&em  for  their  lives  only ;  in  others,  their  defcendants  fucceed  to  ic 
3 till,  the  elded  fon,  in  the  eye  of  the  law,  reprefents  the  fee.  In 
Spain,  the  patrimony  is  divided  into  fifteen  (hares.  Three  (hares, 
that  is,  a  fifth  of  the  whole,  are  firll  fubtraded ;  afterwards,  four 
ihares,  or  a  third  of  the  remaining  twelve  (hares.  This  fifth  and 
third,  as  they  are  called,  are  termed  a  majoratus,  and  are  at  the 
/ree  difpofitioa  of  the  parents;  the  remaining  (bares  are  appro- 
priated to  the  children.  The  majoratus,  may  be,  and  generally  is 
entailed  upon  the  elded  fon  of  the  family,  but  a  greater  portion  (  f 
<the  patrimony  cannoi  be  fettled  on  him,  without  lea%'e  from  th^ 
^rpwn.  The  fin^ular  nature  of  xhi;>  prcvUicn,  iias  ci:cafioncd  a  par- 
3  .Ucujar 
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ficukr  mention  of  it  by  moft  feodal  writers ;  it  was  therefore  thonght  F  t  q  r  o  1 
proper  to  notice  it,  in  this  place.  Any  further  mention  of  the  parti-  L.  V  '  J 
Cttlar  cuftoms  refpefting  primogenitare,  appears  anneceflary« 

y.  (5.)  Another  ftnking  point  of  difierence  betweem  tht  Ruman 
and  the  feudal  polity^  with  refpe^l  r>  real  property,  is,  the  contrail 
between  t'kb  absolute  dominion  ovea  the  tNHERtTANCE,  with 
which  the  Roman  law  invefted  the  heir,  and  the  numerous  and  in-> 
tricate  fetters^  with  which  the  feudal  jurisprudence,  (of  England 
particularly)  has  permitted  it  to  be  bound*  The  Roman  law,  (it 
has  been  already  Hated,  at  fome  length,)  permitted  a  perfon  to  ap- 
point his  heir,  and  invefted  him,  on  the  teftator's  deceaie,  with  all  hi^ 
rights  and  obligations.  Before  Juftinian  introduced  the  benefit  of 
the  inveiltory,  as  the  heir,  by  accepting  the  inheritance,  fubjeded 
,  himfelf  to  all  the  teftator's  debts,  the  office  was  fometimes  refufed* 
as  dangerous.  This  gave  rife  to  the  vulgar,  the  pnpillar,  and  the 
quafipupillar  fubftitution.  The  vulgar  fubftitiition  was,  where  the 
teilator  appointed  one  to  be  his  heir,  and,  if  he  refufed,  fubftitmed 
another  m  ^is  place.  Thefe  conditional  fubftitutions  might  be 
extended  to  <any  number  of  heirs.  When  they  were  made,  the  heirs 
inilituted  under  them,  were  called,  in  fuccefiion,  to  accept  or  refufe, 
the  inheritance.  When  once  an  heir  accepted  the  inheritance,  it 
▼efted  in  him  abfolutely,  and  all  the  fubfequent  fubftitutions  thea 
entirely  failed.  The  pupillar  fubftitudon  was,  where  a  father  fub- 
ftituted  an  heir  to  his  children,  under  his  power  of  difpofing  of  hie 
own  eftate  and  theirs,  in  cafe  the  child  refufed  to  accept  the  inhe- 
ritance, or  died  before  the  age  of  puberty.  The  quafi-pupillar 
iubftitution  was,  where  the  children  paft  puberty,  being  unable,* 
from  fome  infirmity  of  mind  or  body,  to  make  a  teflament  for 
diemfelves,  the  father  in  imitation  of  the  pupillar  fubftitution,  made  a 
feftament  for  them.  In  all  thefe  cafes,  it  is  evident  the  dominion  over* 
and  fubftance  of,  the  inheritance  were  preferved  entire  and  unqua- 
lified. In  two  inftances,  and  in  thefe  only,  the  Roman  law  admit- 
ted an  exception  to  their  integrity.  The  firft  was,  in  the  cafe  of 
an  ufufrufi ;  where  a  right  was  given  to  one  perfon,  to  ufe  and  en- 
joy the  profits  of  a  thing,  belonging  to  another.  The  fecond  was* 
the  cafe  of  a  Jidei  commTffum,  when  the  inheritance  was  difpofed,  in 
whole,  or  in  part,  to  an  heir,  in  truft,  that  he  (hould  difpoie  of  ic  to 
another.  But  neither  of  thefe  devices  fufpended  the  abfolute  veft- 
xng  of  the  inheritance.  An  ufufrufl  could  not  be  extended  beyond 
the  life  of  the  ufufruduary.  The  fdei-commiffarius,  (the  perfon 
beneficially  intcrefted  in  the  inheriunce,)  could  compel  from  the 
hares  Jiduciariusy  (the  truftee,)  a  transfer  of  the  inheritance  imme- 
diately on  the  accruer  of  his  right.  Thus  the  property  and  domi- 
nion of  the  inheritance  abfolutely  vefted  in  him  in  equity,  with  an 
immediate  right  to  compel  a  legal  transfer  of  it.  In  this  manner, 
by  the  Roman  law,  the  heir  fucceeded,  in  every  eafe,  to  the  abfo- 
lute property  of  the  inheritance,  and  to  all  the  rights  and  obliga- 
tions of  the  anceftor.  It  fhould,  however,  be  obferved,  that,  thif 
account  of  the  fimplicity  of  the  Roman  law,  with  refpe^l  to  the  te- 
nure, if  it  may  be  fo  called,  of  property,  applies  to  it  only,  in  the 
ftate  of  fimplicity,  in  which  it  was  placed,  by  the  Trebellian  and 
Pegafian  decrees.  In  a  further  part  of  this  annotation,  we  (hall 
have  occafion  to  mention  the  alteration  occafioned  by  the  introduc- 
tion of  fidei-commiflary  fubftitutions.  Thefe  are  to  be  confider- 
ed,  as  a  departure  from  the  genuine  fpirit  of  the  Roman  law,  in  the 
doiflrines  refpefling  inheritances.     See  HuLcri  PraleHUnes  ad  Ipfl. 
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ish,  z.  /iV.  23.  §  18.  From  that  fpirit,  nothing  could  be  more  dif- 
ferenty  with  refpedt  to  the  tenure  and  modifications  of  property*  than 
the  regulations  of  the  feudal  law.  According  to  thefe,  the  heir 
derived  his  tide,  no  otherwlfe  dirough  his  anceftor,  than  from  the 
neceflity,  of  mentioning  him,  in  his  pedigree.  This  enabled  him 
CO  defcribe  himfelf*  as  an  obje£l,  to  whom  the  fucceilion  was  origi- 
nally limited.  Thus  he  was  a  nominee  in  the  original  grant ;  he 
cook  every  thing  from  the  grantor,  nothing  from  his  ancellor.  The 
coniequencc  was,  that,  while  the  abfolute  or  ultimate  ownerfhip 
was  fuppor(^d  to  refide  in  the  lord,. the  ancedor  and  the  heirs,  toolc 
equally  as  a  fuccefCon  of  ufufruduaries,  each  of  whom,  during  his 
life,  enjoyed  the  beneficial,  but  none  of  whom  pofTefTed,  or  could 
lawfully  difpoTe  of,  the  dire£t  or  abfolute  dominion,  of  the  property. 
Thus,  while,  by  the  Roman  law,  and  the  law  of  alraoH  every  other 
country,  property  is  veiled  in  the  poflfefTor  folely  and  abfolutely^ 
every  fpecies  of  feudal  property,  is  necefTarily  fubjc6l  to  the  three 
diftinfl  anddaihing,  though  concurrent,  rights  of  the  lord,  the  tenant, 
and  the  heir.  It  follows,  that,  by  the  original  principles  of  the  feudal 
l^w^JU/s  could  treiiber  bt  aliened  nor  charged  with  debts,  and  in  direcl 
contradiction  to  almoft  every  other  fyftem  of  law,  the  feiidvil  fyftem 
of  polity  made  land  unalienable*  and  abfolutely  took  it  out  of  com- 
merce. 

V.  (6.)  TsE  VARIOUS  MODES  PTHJCn  HAVE  BEEN,  USED,  IM  THZ 
COUNTRIES  tf^HERE  THE  FEUD  HAS  BEES  ESTABinHED,  TO  ELUDEg 
CR   OFERTHROiyf   TEE   RESTRAINTS    UPON  ALIENATION,    form   OBC 

of  the  mod  important  parts  of  feudal  learning.  The  mode,  by 
which  this  has  been  efcded  in  England,  is  peculiar  to  itfelf.  It 
has  been  the  principal  occafion  of  the  (Iriking  diJerence,  to  be 
cbferved,  in  the  feudal  jurifprudencc  of  England,  and  that,  of  other 
countries.  One  artifice  to  elude  tlie  feudal  reilraint  upon  aliena- 
tion, i*eems  to  have  been  reforted  to,  by  every  nation  where  the 
feudal  policy,  has  been  eflabliihed, — tha(  of  /ubin/euda/ioH.  Its 
cffed  in  aggrandizing  the  valTals,  and  rendering  them  independent 
of  the  throne  has  been  already  noticed.  It  alio  fcrved  as  an  indi- 
red  mode  of  transferring  the  £cf.  It  was  inhibited  in  EngLnd* 
so  all  but  the  king's  vafTals,  by  the  flatute  quJ/i  emptores  terraru^^ 
i8.  Edward  id;  and  this  inhibition  was  extended  to  the  king's  vaf- 
fals,  by  the  datute  de  frerogati<va  regis ^  17.  Edw.  2.  c.  6.  In  mod 
other  countries,  it  is  dill  allowed,  under  fomc  redridlions.  The 
chief  of  theie  are,  id.  That,  it  mud  be  a  real  fubinfeudation,  and 
not  a  fale,  or  other  tranfadiont  under  the  appearance  or  colour  of 
a  fubinfeudation;  2d,  That;  the  fub-vadal  mud  be  of  equal,  or 
^t  lead,  of  fuiuble  rank  and  circumdances.  Aiid,  3dly,  The  con* 
<litions,  lo  far  as  the  lord  is  intereded  in  them,  mud  be  the  fame, 
as  thofi?,  upon  which  the  original  invediture  is  granted.  In  other 
refpeds,  the  feuflal  hidory  of  alienation  has  varied.  As  it  now  dands, 
in  almod  every  country,  the  lord's  confent  mud  be  had.  But  in 
fome,  it  dill  continues  a  matter  of  favour,  in  others,  it  is  a  matter 
of  right,  to  which  the  tenant  is  always  entitled,  on  paying  cer-tran 
lines  to  the  lord.  The  principal  of  thefe  are  the  quini  and  the  kdt 
£t  viMtei.  Theie  the  lord  claims  on  every  fale.  In  other  cafct;, 
where  the  fief  is  transferred  from  one  to  another,  the  Jord  claim  it 
the  relevium  or  droit  de  rachai,  which,  generally,  is  one  year's  pro- 
ilucc  of  the  hti*  In  many  countries,  where  the  tenant  MI-:  hii  lief, 
the  lord  has  2^  jus  rttradut,  or  retrtdt  ftcJid,  by  which,  lie  has  a. 
right  to  beccBie^  himfel^  tlie  purchaf;:!  of  the  iic^  on  rd:ubur!U)v; 
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the  ftranger  the  price  paid  by  }dm,  for  the  purdufe  of  it»  and  the  [iq  i«  a« 
cofts  attending  the  purchafe.  In  many  countries,  alio,  the  right  of 
the  heir  is  confultea  by  giving  him  the  retratt  ligm^er,  by  which, 
when  a  fief  is  fold,  a  relation  of  the  vendor,  within  a  certain  de« 
gree  of  parentage,  may  entitle  himfelf  to  reporchale  the  fi'^i  by  an 
ciFer  of  the  purchafe  money,  intereft,  coils,  and  expences,  or  as 
«C  is  termed  in  the  writ,  offre  Je  hourfit  deniers^  lojaux  comns  a  par* 
faire.  Such  is  the  general  hillory  of  alienation  in  foreign  conntries. 
The  hidory  of  alienation  in  England  is  very  diflerent*  A  liberty 
of  alienating  lands  of  pnrchafe,  at  lead  where  the  party  had  no  ion, 
is  allowed  by  a  law  ot  Henry  the  i  fl,  and  exprefsiy  recognized  by 
a  law  of  Henry  the  ad.  Some  time  afterwards,  it-  obtained  gene^ 
rally,  with  little  or  no  limitation.    The  indiredl  mode  of  aliening. 


through  the  medium  of  fubinfeudation,  the  reftraint  of  it,  hj  marua 
chart  a,  and  its  total  aboliiion  by  the  ftatotes  quUt  tmf torts  ^  and  di 
frerogativa  regis,  have  been  already  noticed. 

V.  (7.)  But  while  the  rettraints  upon  alienation,  fo  far  as  it  was  con- 
trary to  the  general  principles  of  the  feudal  tenure,  were  thus  gra- 
dually removed,  the  policy  and  private  views  of  individuals,  fonnd 
means  to  impofe  new  reftraints  upon  iu    This  was  done  by  the  intro- 
dudion  of  conditional  fees  at  the  common  law,  and  afterwards  by  the 
INTRODUCTION  OT  ENTJ2LS.     We  (hall  confidcr  this  fpecies  of  Umi- 
tation  of  prop'wirty,  with  a  view  to  the  different  modes  of  it,  which  have 
been  admitted  by  the  Roman  law,  and  by  the  laws  of  France,  Spain« 
Germany,   Scotland,  and   England.     With  refpe6l  to  the  Roitum 
law,  we  have,  already  had  occafion  to  notice  its  fimpHcity,  in  the 
inheritance  of  property,  as  it  was  fettled  by  the  Trebcllian  and  Pe- 
gafian  decrees,  and  its  alteration,  in  this  refpe^,  by  the  introduc* 
lion  of  the  fidei-commiiTa.     Thefe  gave,  rife  to  fucceffive  fidei* 
Commiflary  fubllitutions.     By  multiplying  the^,  and  by  prohibiting 
each  fubftitute  from  aliening  the  inheritance,  property  was  abfo- 
lutely  taken  out  of  commerce,  and  fixed,  in -a  fettled  and  invariable 
courfe  of  devolution,  in  particular  families.     There  is  reafon  to 
fuppofe  this  mode  of  altering  property,  was  never  common,  and  the 
policy  of  Juflinian  foon  interfered  to  check  it.    By  the  1 59th  Novel, 
he  reflrained  fidei-commiiTary  fubftitutions  to  four  degrees,  includ- 
ing the  party  himfelf,  who  inftituted  the  fubflitution.     With  -the 
third  fubttttute,  therefore,  the  power  of  the  teftator  expired,  the  ab^ 
folute  dominion  veiling  abfolutely  in  him.     This,  in  fome  mea- 
fure,  rcflored  the  law  to  its  primitive  fimplicity.  A  fimilar  progrefs 
isdifcoverable  in  the  hiftory  of  French  Jurifprudence  refpeding  Sab« 
ilitutions.     The  law  of  France  appears  to  have  generally  admitted 
perpetual  fubilitutions.     The  ordonnance  of  Orleans,  in  1560,  re- 
(trained  them  to  two  degrees,  exdufive  of  the  infUtuant.     That 
ordonnance  not  having  a  retrcfpedtive  operation,  and  the  inconve* 
nience  arifmg  from  prior  fubilitutions  being  greatly  felt,  the  or* 
donnance  of  Moulins,  in  1566,  rellrained  all  fubilitutions,  anterior 
to  the  ordonnance  of  Orleans,  to  the  fourth  degree  exdufive  of  the 
inftituant.  The  ordonnance  of  1747  fixed  the  law  on  this  important 
branch  of  real  property.     It  was  framed  with  great  deliberation, 
by  the  chancellor  d'AguefTeau,  after  taking  the   fentiments  of 
every  parliament  in  the  kingdom,  upon  forty-five  different  quef- 
tions  piopofed  to  them  on  the  fubjedl.     Thefe  quefKons,  and  the 
anfwers  of  the  parliaments,  have  been  publifhed  under  the  title, 
^fjims   concernant  Us   SuhftifiUions,   Toaloufe   1770,     The  or- 
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donnance  of  1747  confined  fubftitntions^  with  fohie  exceptions,  to 
two  degrees^  and  dire&ed  the  degrees  to  be  compoted,  by  the  indi-» 
vidualsy  in  whom  the  fabftitation  vefted.  Upon  this,  it  was  held,  thati 
if  the  teftator  appcnnted  feveral  peribns,  jointly,  to  the  inheritance^. 
they  formed,  together^  bat  one  degree  {  if  he  appointed  to  it  (e- 
Teral  peribns  facceffively,  though  in  the  fame  degree  of  kindred,  as 
brothers  or  fillers,  each  perfon  in  whom  the  fuccefiion  veded,  form- 
ed one  degree.    The  mode  of  fettlement  ufed  in  Sfain,  by  what  is 
termed  a  Majoratas  has  been  already  noticed »    In  Germany^  the 
reftraints  impofed  by  the  feudal  law,  on  the  alienation  of  property 
confined  by  the  original  inveftiture,  to  a  particular  channel  of  de* 
icent,  ftill  prevul;  fo  that  the  fame  intricate  intails  fubfift  with 
them,  as  with  us ;  without  thofe  modes  of  eluding  them  which  the 
laws  of  England  have  fandioned.     The  tailzies  or  entaih  of  Scotland 
appear  (till  more  intricate.    The  lead  reftri&ive  of  thefe'is  called 
a  Simple  Deftination.    It  is-4efeafible  and  attachable  by  creditors, 
io  that  it  amounts  to  no  more^  than  a  defignation  who  is  to  fucceed 
to  the  eftate,  in  cafe  the  tenibdrary  pofiSs&r  neither  difpofes  of  it» 
nor  chaises  it.      The  next  decree  of  tailzie,  is  a  tailzie  with 
prohibitory  claufes.    The  proprietor  of  an  eftate  of  this  nature^ 
cannot  convey  it  gratuitouuy,  bat  he  may  difpofe  of  it  for  onerous 
caufes,  and  it  may  be  attached  by  creditors.     The  fubflitutes; 
however,  as  creditors  by  virtue  of  the  prohibitory  claufe,  may  by  a 
procefs  in  Scotland,  termed  an  inhibition,  fecure  themfelves  againfl 
future  debts  or  contrads.    The^third  and  ftridefl  degree  of  tailzie* 
is  a  tailzie  guarded  with  irritant  and  refolutive  claufes.     This  is  a 
compleac  bar  to  every  fpecies  of  alienation,  voluntary  or  involun- 
tary.    The  efiicacy  of  thefe  claufes,  both  againft  the  heir,  and  th6 
creditors  of  the  tenant  in  tail,  aliening,  was  efiabliflied  in  1662,  by 
a  folemD  decifion  of  the  judges  of  Scotlatid,  in  the  cafe  of  the  vii-  * 
count  Stormont  againft  the  creditors  of  the  earl  of  Anandale ;  and 
that  decifion  was  fan^oned  by  a  ftatute  of  the  Scottifli  parliament 
in  1685.  This  mode  of  entail  appears  to  be  greatly  difcouraged  by 
the  judicature  of  the  country ;  and  modes  of  eluding  it  have  been 
di(covered,  and  allowed  in  their  courts  of  juftice.     With  refpe^ 
to  EngUJb  intails^  we  have  taken  notice  of  the  maxim  of  the  Ro- 
man law,  that,  no  man  can  name  an  heir  to  fucceed  to  his  heir ; 
aad,  of  the  oppofite  maxim  of  our  law,  that,  God  only  can  make 
an  heir,  not  man.    The  latter  maxim  was  underftood,  with  this  quali- 
fication, that,  though  the  party  could  not  introduce  a  perfon  into  the 
heirfliip  of  the  fief,  who  was  not  originally  capable  of  inheriting  the 
Mt  by  being  of  the  blood  of  the  donee,  iUll  he  might  give  a  prefer- 
ence to  a  particular  dafs  of  perfons,falling  within  that  defcription,  and 
might  exclude  others.     Thus,  in  England,  according  to  fir  William 
Blackftone,  (lib.  a.  ch.  7.  f.  2.)  as  in  all  other  countries*  where  fiefs 
have  prevailed,  they  might  originally  be  limited  tO  the  male,  either  in 
preference  to,  or  in  utter  exclufion  of,  the  female  defcendanis,  o{ 
the  party.     Jn  the  fame  manner,  they  might  be  limited  to  a  male 
and  his  defcendants   by  a   particular  wife,  or  to  a  female  aiid 
her  defcendants  by  a  particular  hufband,  or  to  both  the- parents 
and  the  heirs  of  both  their  bodies.     Thefe,  at  the  common  la w> 
were  all  termed,  Eftates  in  fee  jimple  conditinvah    The  condition, 
from  which  thefs  cftatcs  took  their  appellation,  did  not  prevent 
the  fee  from  veiling  in  the  d.)nee,  immediately  upon  the  ^iftj 
it  only  authorized  the  donor  to  re-enter,  if  the  party  had  not 
ifiue,  00  if*  having  ifluc,  the  iflue  afterwards  failed,  and  neither  the 
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donee,  nor  the  iflue  tlicned,  Upon  this  principle»  it  was  confidtred  [  j  g  i .  a. 
to  fufpend  the  power  of  abfobue  alienation,  till  the  birth  of  iflae.  But  *-  ^  ^ 
upon  the  birth  of  iflue,  the  party  had  the  fame  power  of  alienation 
over  the  conditional  fee,  as  he  had  over  an  abfolute  fee.  The  lla- 
tnte  de  donh  conditionaUhns  took  away  this  power.  It  did  not« 
however,  afFed  the  eftatc  of  the  donee,  in  any  other  reiped.  The 
confequence  of  this  was,  that,  a  tenant  in  tail  was  as  mnch  feifed 
of  the  inheritance,  after  the  ilatute  tig  donts^  as  a  tenant  in  fee  fimple 
conditional,  was,  before  it.  Thus,  therefore,  an  eftate,  of  inherit- 
ance remained  in  the  donee ;  but,  a  particular  defcription  of  heirs 
only  being  entitled  to  take  under  it,  it  received  the  appellation  of 
an  eftute  failt  that,  is,  an  eftate  docked,  cut  off,  or  abridged,  in 
contradiftin^ion  from  the  eftate  in  fee  fimple  abfolute.  Thus,  the 
fee  was  prefer  ved  to  the  iffue,  while  there  was  iifue  to  take  i|,  and 
was  preierved  to  the  donor,  when  the  iflue  failed.  This  reverfionary 
right  of  the  donor  was  foon  found  to  be  fufceptible  of  the  fame 
modifications,  as  a  prefent  eflate,  and,  therefore,  limitations,  either 
of  the  whole  reverfion,  or  of  partial  eflates  out  of  it,  were  made  to 
ilrangers.  It  frequently  happened,  that,  after  a  limitation  to  one 
feries  of  heirs,  another  feries  of  heirs  were  fubliituted,  to  uke  the 
fief,  on  the  failure  of  the  firfl  feries.  The  ir&  peHbn  then,  to 
whom  this  fabfequent  feries  was  limited,  was  ipade  the  ftock,  or  . 
terminus,  of  this  fubfequent  line  of  inheritance.  In  thefe  caies,  the 
fubflitute  did  not  take  in  quality  of  heir  to  the  laft  t*ker,  boc  as  a 
new  purchafer  under  the  original  donor.  Thus,  in  dired  oppoiition 
to  every  genuine  principle  of  the  Roman  law,  endleis  fubftttntions 
Were  introduced,  not  only  of  individuals,  but  of  whole  lines  of  de- 
fcendants,  and  the  eflate  being  thus  unalienably  preferved  to  the 
ifliie,  there  was  a  flill  more  pointed  oppoiition,  to  the  maxim  of  the 
Roman  law,  that,  the  heir  neceflarily  fucceeded  to  the  obligationa 
of  the  deceafed. 

V.  (8)  Thefe  new  reflraints  upon  property  were  never  Avor- 
ably  received, and  various  ARTiricMi  wkam  usmd  to  elvvx  thkm* 
One  of  thefe,  was  carried  into  execution,  through  the  medium  of 
a  di/cwtinmance.  It  has  been  obferved,  that,  though  the  flatute 
di  d^nit  took  away  the  power  of  lawful  alienation,  it  did  not  fuf- 
pend'the  vefting  of  the  fee.  The  alienation,  therefore,  of  the  donee 
tenant  in  tail,  was  no  forfeiture ;  and  the  alienee,  as  he  took  his 
conveyance  from  a  perfon  feifed  of  the  fee,  was  confl  ered  as  com- 
ing in,  under  a  lawful  transfer  of  the  inheritance.  Now,  it  was  an 
eftabliflied  rule  of  law,  that,  whenever  any  perfon  acquired  a  pre- 
fumptive  right  of  poflTeflion,  his  pofleffion  was  not  to  be  defeated  by 
entry.  The  confequence  of  this  was,  that,  in  thefe  cafe«,  the  alie- 
nation was  unimpeachable  durine  the  life  of  the  alienor,  and,  after 
hi^  deceafe,  the  heir  could  not  ^ert  his  title  by  the  fummary  pro- 
cefs  of  entry,  but,  was  driven  to  the  expensive  and  dilatory  procefs 
of  a  formed  on ;  this  was  termed  a  difcontinuance.  The  expence 
and  delay  attending  a  formedon  frequently  prevented  the  tenant 
in  tail>  from  reforting  to  it,  to  affert  his  right.  In  the  courfe 
of  time  the  period  for  aflerting  it  elapfed,  and  thus,  therefore,  vir- 
tually, the  difcontinuance  proved  a  bar  to  the  entail.  Another 
mode,  of  eluding  eftates  tail  was,  by  'warranty.  When  lands  were 
conveyed  from  one  to  another,  the  grantor,  for  the  greater  fecurity 
of  the  grantee,  ufually  warranted,  that  is,  entered  into  a.  covenant 
to  defend  the  poflVffion  to  the  grantee,  and,  in  cafe  of  evidion,  to 
make  him  a  recompence*  This  obligation  of  the  anceflor  was 
4  confidered 
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umSditnd  to  he  a  corautnt  rtal,  and  therefones  on  his  deceafe^  de* 
fcemded  on  tke  hdz.  Thiu>  it  freqaently  happened,  that,  on  the 
death  of  the  aaceflor*  his  contrad  of  warranty  defcended  on  the 
pedbo,  who  would*  othcrwife»  be  endtled,  as  hu  heir»  to  the  lands 
warranted,  fo  that,  the  obligation  of  warranty,  and  the  right  to  the 
lands  warranted,  met  in  the  fame  peribn.  The  coofeqaence  of  this 
was,  that,  as  heir  in  tai),  he  was  entitled  to  the  lands ;  as  heir  ge- 
neral, he  was  boond  to  defend  the  title  of  his  anceflor's  alienee : 
thns»  ii^  on  the  one  hand,  he  was  entitled  to  recover  the  lands,  the 
alienee  was  entitled,  on  die  other,  to  recover  an  eqaivalent  recom- 
pCBce  from  hiflL  Tp  prevent  this  circuity,  it  was  held,  that,  the 
obligatiaA  to  warranty,  predoded  him  from  ckiming  the  lands  war- 
lasted.  Againft  this,  in  ibme  cafes,  the  ftatnte  2f  Jems,  provid- 
ed. The  ^oeral  dodnne  was,  that,  where  the  heir  claimed,  as 
heir,  the  lands  wananted,  he  was  bound  by  the  warranty,  in  thofe 
caies  only,  where  he  inherited  from  the  anceftor,  fee  fimple  landa 
of  equal  value;  but  where  he  claimed  as  purchafor,  he  was  bound 
by  the  wamnty,  though  no  inch  lands  defcended  up<m  him.  This 
is  the  meaning  of  die  maxim,  that,  warranty,  when  lineal,  is  a  bar 
with  afiets;  and  when  collateral,  is  a  bar  without  aflets,  to  the  right 
of  the  tenant  in  tail,  on  whom  it  devolved.  By  thefe  artifices,  the 
fbroe  of  entails  was  eluded.  In  the  progrefs  of  time,  methods 
were  difrovered,  by  which  the  law  allowed  them,  to  be  abfolntely 
deilroyed.  The  &rit  of  thefe  has  received  the  name  of  a  commom 
ncvvtry*  In  the  langnage  of  the  courts,  a  recovery  is  the  effeffc 
of  a  fenaence,  in  a  folemn  judgment,  whereby  the  party  is  reftored 
to  a  former  right.  In  the  particular  language  of  our  courts,  when 
applied  to  judgments  in  adverfary  a^ons,  it  b  the  effed  of  a  fen tence, 
by  which,  in  a  (bit  inftitnted  for  the  recovery  of  an  eftate  claimed 
by  the  party,  judgment  is  given  him,  that  he  (hall  recover  it,  ac«» 
cording  to  his  claim.  In  a  fuit  of  this  nature,  when  really  adver* 
iary,  the  judgment,  whether  given  after  defence,  or  upon  default, 
equidly  bonnd  the  right  to  the  land.  Of  this,  tenants  in  tail  availed 
themlehret,  to  deliver  their  eftates  from  the  entails  to  which  they 
were  fnbjed.  They  permitted  the  entailed  lands  to  be  recovered 
againft  thein,  on  a  ficatious  procefs,  but,  with  a  fecret  confidence, 
lepofed  in  the  reooveror,  that,  after  the  recovery  was  completed,  he 
ihoold  reconvey  the  lands,  to  the  party  in  fee  iimple ;  and  in  the 
mean  time,  permit  him  to  take  the  profits  of  them.  Another  mode, 
by  which  die  deHrudBon  of  entails  was  allowed  to  be  effected*  was 
the  appHcadon  of  the  legal  operauon  oi  fines.  In  the  notion  of 
onr  courts,  a  fine  is  a  compromtfe,  with  the  leave,  and  under  the 
(anffion  of  the  court,  of  a  real  adkion,  for  the  recovery  of  land.  It 
is  oommon  to  all  courts  of  juftice,  to  permit  fuits  commenced  in 
diem,  to  be  compromized,  and  to  give  their  fandtion  to  the  com- 
promife.  In  the  civil  law,  and  in  the  feudal  law  of  other  coun- 
tries, this  fpecies  of  compromife,  is  termed  a  tranfadlion.  The 
proceft  itfelf,  therefore*  we  have  in  common  with  them.  But,  it  is « 
pecuHar  to  our  law,  to  ufe  it  as  a  mode  of  eluding  the  reflraints- 
unpofed  by  the  law  of  the  land,  on  the  alienation  of  real  property. 
A  writ  is  brought  againft  the  tenant  in  tail,  by  which  the  party 
fuiDg  out  the  writ,  demands  the  lands,  againft  the  tenant,  en  his 
fuppofed  previous  agreement  or  covenant,  to  convey  the  land  to . 
him.  The  tenant  is  underftood  to  be  fatfsfied  with  the  j  oft  ice  of 
the  daim,  and  therefore  applies  for  the  licence  of  the  court,  to 
make  the  matter  up.    This  is  granted.    The  pvtips  thsreupon. 

(  S  a  )  enter 
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cntef  into  a  concoid  or  a^emeiiL  By  tfaiii  die  tenant  ncknour* Tiqi,  )« 
ledges  the  lands  to  be  the  right  of  the  demandant.  Tfan  adeaoir*  ^  "^ 
ledgmenc»  being  made  with  the  leave^  and  under  fhe  iandion,  and 
entered  on  the  records,  of  the  courts  had  the  eSk6t  of  a  jodgaiest. 
Ot  this  procefsy  tenants  in  tail  availed  chemlelves,  to  bar  chcir 
eftates  tail*  in  the  fame  manner  ther  did  of  jndgmentB:  chey  pro* 
cared  a  fiditions  fnit  to  be  inMtoled  againft  them,  and  iettkd  it»  by 
a  ficiitioQs  eompftHoife*  in  which  diey  acknoidedge  the  rieht  to  be 
in  the  demandant;  widi  the  fiune  fecret  confidence  repofed  in  hiai* 
that  he  fboold  hdd  the  efiate  in  tmft  ibr  them*  and«  convey  it  a^ 
cording  to  their  diredions.  Thus,  throogh  the  mediom  of  a  oolla- 
five  Aiit  and  judgment,  which  are  now  calkd  a  comoion  recovery,  in 
one  inftance,  and  of  a  coUufive  fmt  and  compromife,  which  are  now 
called  a  fine,  in  the  other,  entaib  weie  totally  defeated.  It  is  an* 
necefiary,  here,  to  trace  the  fteps  by  which  this  has  been  eJTeded. 
Common  recoveries  were  originally  a  deceit  npai  couits  of  juikioe.  j 

When  the  fandion  of  the  courts  was  firft  given  them,  it  was  done 
indiredty,  with  great  canuon,  and  fome  degree  of  arnfice.  It  w«s 
not  till  the  rei^n  of  £dward  the  4th,  that,  they  obtained  the  on* 
equivocal  fandion  of  a  folemn  decifion  of  a  coon ;  and  it  was  a 
much  later  period,  before  their  effeds  were  recognized  by  the  Je« 
giflature  of  the  coontry*  The  introdudioo  of  fines,  was  effeded  in 
a  much  bolder  manner.  The  ftatute  de  Joais  had  faid  fines  flioald 
be  null ;  the  ftatute  of  the  4.  of  Henry  7,  or  at  leaft  that  of  the  3  a. 
of  Henry  8,  hid  they  (hould  be  valid.  The  different  effeds  €^  a 
fine  and  a  recovery  do  not  fall  within  this  enquiry.  (Mr.  Cruiie's 
valuable  treatifes  upon  them  are  well  known.)  It  feems  fnfficient 
to  obferve,  generally,  that,  a  fine  is  binding  on  the  ilTue  in  t»I  only  ; 
a  recovery  is  binding  both  on  the  iflne  and  thofe  claiming  in  re^ 
verfion  or  remainder.  A  ftiU  more  fummary  and  eafy  opening  of 
entails  has  been  granted  by  the  legiflature,  in  favour  of  the  credi- 
tors of  traders*  by  the  21.  Jac.  i.  c.  19,  whereby  the  commiffioners 
are  authorized  to  fell  the  bankrupt's  intailed  lands. 

V.  (9)  The  alienation  hitherto  fpoken  of,  except  that  referred 
to  in  the  laft  obfervadon,  has  been  confined  to  cafes  where  it  is 
the  ad  of  the  party  himfelf;  and  is,  therefiore,  termed  voluntary 
alienation,  fi ut,  in  many  cafes,  it  is  produced  by  the  ad  of  law 
againft  the  party's  own  will.  In  thefe  cafes,  it  u  termed  /jrro* 
LVHTJur  ALiMNATioN.  Here  its  effeds  muft  be  coafidered,  with 
refped  to  the  ptrty  himfelf,  his  heir,  and  the  fpedal  prerogadve 
of  the  king.  In  every  inftance  the  genius  of  the  fend  appears. 
With  re/pea  to  the  partf  bim/elfy  the  tendency  of  the  feud  to  ft* 
cure  to  the  lord,  the  fervices  of  the  tenant,  and  to  take  landed 
property  from  commerce,  has  been  noticed.  It  was  a  coafe- 
quence  of  thofe  principles,  that,  the  party  was  Qot  at  liberty  to 
iobjed  either  himfelf,  or  his  lands,  to  the  payment  of  his  debts. 
When,  therefore,  at  the  common  law,  a  perfon  fued  a  recogat* 
2ance>  or  judgment  for  debt,  or  damages,  he  could  neither  take 
I  the  body,  nor  the  lands  of  the  debtor,  except  in  fome  fpecial  in- 

fiances,  into  execudon.  He  could  only  take  in  execodon  hit 
goods  and  chattels,  and  the  profits  of  hb  lands.  For  thofe  the 
law  gave  him  the  fieri  fad  as  9  by  which  the  fheriff  was  command- 
cd  to  caufe  the  fum,  or  debt  recovered,  to  be  made  out  of  the 
goods  and  chattels  of  the  debtor ;  and  the  ifvari  fetciat,  by  which 
the  iheriCjK^s  ordered  to  feize  the  debtor's  goods,  and  receive  the 
rents  and  profit  of  his  lands,  till  the  creditor  was  fatisfied.    Thus 

at 
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at  the  common  law^  neither  the  perfon  nor  the  lands  of  the  debtor^ 
coald  be  attached  for  debt.  But,  by  the  25th  Edw.  3d.  c.  17, 
the  body  of  the  debtor  was  made  liable,  by  a  writ  of  capiiu  ad  fa^ 
tisfaciendumt  to  ioiprifonment,  till  the  debt  was  fatisfied ;  and  the 
ftatate  of  Weftminfter  2.  13th  Edw.  ift,  ch.  18,  granted  the  writ  of 
elegit,  by  which  the  defendant's  goods  and  chattels  are  delivered* 
to  the  creditor,  at  an  appraifed  value ;  and,  if  thefe  are  not  fulfi* 
cient,  then  the  moiety  or  one-half  of  the  freehold  lands  of  the 
debtor,  are  delivered  to  the  creditor,  to  be  retained  till  the  debt  is 
levied,  or  thedebtor*s  interefl  in  the  land  is  expired.  Afterwards, 
imder  the  ftatate  d4  mercatoribus  13  Edw.  i.  the  merchant  might 
caofe  his  debtor  to  appear  before  the  mayor  of  London,  or  any 
of  the  other  perfons  mentioned  In  the  a£t,  and  there  acknowledge 
his  debt.  This  was  called  a  recognisance.  If  the  debt  was  not 
paid  at  the  time  appointed,  the  recognizance  was  held  to  be  for- 
feited, and  the  body,  lands,  and  goods  of  the  debtor,  were  to  be 
delivered  to  the  merchant  creditor,  in  execution,  to  compel  pay- 
ment of  the  debt.  The  procefs,by  which  this  was  done,  was  called 
an  exiimtf  becaufe  the  fherifF  was  to  caufe  them  to  be  appraifed,  to 
their  full  or  extended  value,  before  he  delivered  them  to  the  creditor. 
By  the  ftatate  of  the  27.  Edw.  3d,  c.  9.  a  fimilar  procefs  for  the 
recovery  of  debts  was  provided  for  thofe,  whofe  debts  were  acknow- 
ledged before  the  mayor  of  any  of  the  towns,  where  the  ftaple  was 
held.  Thefe  fecurities  are  generally  known  by  the  (hort  appella- 
tion, of  llatates  merchant  and  flatutes  (laple.  From  their  nature,  they 
were,  at  firft,  appropriated  to  the  commercial  part  of  the  commu- 
nity. By  (he  23d  Henry's,  a  fimilar  fecurity,  by  a  recognizance 
in  the  nature  of  a  (latutes  ftnple,  was  extended  to  the  community  at 
large.  The  laws,  refpefting  bankrupts,  fecm  now,  to  have  made 
the  landed  property  of  merchants  and  other  tradefnien,  generally 
fobjeA  to  their  debts.  The  (latutes  refpeSting  fraudulent  convey- 
ances and  devices  have  proceeded,  fome  way,  towards  making 
lands  generally  liable.  It  may  not  be  improper  to  clofe  this  ac- 
count of  involuntary  alienation  by  an  account  of  involuntary  aliena- 
tion in  the  Roman  law,  as  it  is  fuccin6l1y  ilated  in  the  Digefl,  lib.  42. 
tit.  I .  Primo  quidem  res  mobiles  animales  pignori  capi  jubent,  mox  dif- 
trahi\  quorum  pretiumji/!'ffi:ceritt  ttne  fji\  fi  non/uff'ecerity  eliam/oli 
fignvra  ^apijubtnt  ei  dijirahi,  ^od  Ji  nulla  moventia  Jint,  a  pignO" 
ribus/oU  initiumjaciuftt.  ^odfi  ?tec  qu<-€  felt  funtyfufici  ant  %  'vel  nulla, 
Jtnt/oli  pignora,  tunc  pervenietur  etiam  ad  jura.  Si  pignora  qua  capta 
funtf  emftoretn  non  inveniantt  refcriptum  eft  ut  addicantur  ijfi  cut  quis 
<4Hdem/satKS  eft.     Addicantur  autem  ea  quatititate  qua  debefur. 

'With  refpt^  to  the  hfir, — it  has  been  obferved,  as  one  of  the  moft 
ftriking  peculiarities  of  the  feudal  fyilem,  that,  the  heir  cfeimed  no- 
thing trom  the  anceftor,  but  came  in  under  i\\2  original  feudal  con- 
trafkk  The  confcquence  was,  that,  originally,  though  on  the  deccafe 
of  the  debtoi(^  the  executor  was  anAverablc,  ai  far  as  he  had  aflets, 
the  heir  was  not  anfwerable  in  rcfpeft  of  the  lands  defcended.  But, 
after  the  free  alienation  of  land  waa  allowed,  the  attachment  of  it, 
in  the  Jiands  of  the^ieir,  for  the  debt  of  his  anceftor,  followed  as 
a  neceflary  confequence.  But,  here  again,  the  principle  of  the 
feudal  law  trttro()uced  a  di(Vm£lion,  which',  with  fome  qcalifica- 
tions,  prevails  at  this  day;  that,  the  aiTets  in  the  hands  of  the  exe- 
cutor, are  liable  generally  to  the  ancedor's  d^bts  of  every  kind,  but 
tbe  aflVts  in  the  hands  of  the  heir,  arc  liable  only  to  debts  of  re- 
cord, and  debts  by  fpecialty,  in  which  tbe  heix  t%  namc<^$  to  the 

.^83)  former. 
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former,  in  refped  of  die  lien,  wU^dw  ptocdt  ofdie  court  cm- fig  j,  ^' 
ated,  on  die  lands  themielret;  to  die  latier,oa  tke  CtfpoAam^^  ^ 
that  the  heir  was  compidiended  in  the  original  mnliaft.  For  the 
nncellor's  debts  by  fimple  cootrad,  in  oppo&tion  to  the  Rowmi 
law,  and  to  the  moft  obvioos  pnndplefl  of  naoml  jnikea  tiie  heir 
iiill  remains  not  liable.  As  to  involuntary  alienatioo*  m  r^^$S  I* 
tbt  kingi  it  has  been  obfenred,  that^  in  the  cafe  of  a  cobubqb  per* 
foo,  the  body  of  the  debtor  was  not  liable  to  czecntioo ;  bo^  in  the 
cafe  oi  the  king,  it  was  difecot ;  for,  at  tlie  oonwnon  law,  ^e 
body  of  the  kine's  debtor  is  generally  fappofcd  to  have  been  alwn^ 
liable  to  execoaoo.  Yet  it  ieems  Angular,  that^  when  the  ftatnte  of 
magna  charta  reftraioed  the  king  from  ieizing  a  man's  land  for 
debt,  it  (hould  leave  him  at  liberty  to  feize  his  perfon.^  In  the  ooorfe 
of  time«  however,  it  is  certain,  that,  the  bodv  of  the  debtor  might 
be  feized,  and  that,  after  the  law  made  it  liable  for  the  debta  of 
the  fabjed,  the  king  had  thefe  fpecial  preiogadvcs,  that,  he  cotdd 
proted  his  debtor  againft  the  fiuu  of  his  other  crediiors ;  and  Aat^ 
at  the  common  law,  he  had  a  right  to  the  cnftody  of  has  debior't 
perfon,  in  another  prifon,  at  the  fuit  of  the  fubjed.  By  the  com- 
mon law  alfoy  all  the  goods  and  chattels  of  the  lung's  debtor  ought 
be  fold  for  the  payment  of  lus  debts.  But  the  moft  important  of 
the  prerogatives  of  the  crown, at  the  common  law  was,  that,  in  the 
king's  cafe,  execution  ilTuedy  not  only  againft  the  goods  and  chat- 
tdff  but  againft  the  lands  of  the  debtor.  Another  important  pre-  > 
rogativc  was,  in  the  cafe  of  rent,  for  which  the  king  might  diftnin 
on  any  of  the  lands  of  the  debtor.  He  had  other  iroporunt  prero- 
gatives, wiih  refped  to  priority  and  preference  in  execadon,  and 
iattsfadicn  of  his  debts,  a  minute  inveftigation  of  which  does  not 
fall  within  the  fubjed  of  this  difcuflion.  Thefe  extenfive  preroga- 
tives have  been  coniiderably  encreafed  by  the  ftatate  law  of  the 
realm.  By  the  j^d  Henry  8,  c.  39.  all  obligadons  made  to  the  king» 
are  to  have  the  »me  force,  and  to  be  attended  with  the  iaine  reine« 
dies,  to  recover  them,  as  a  ftatute  ftaple.  By  the  1 3  Eliz.  c.  4.  the 
lands  of  treafurers,  receivers,  and  other  accoununts  to  the  crown« 
were  made  liable  to  execution  for  debts  to  the  crown,  in  the  Came 
manner,  as  if  the  party  had  acknowledged  a  recognizance,  under 
the  ftatute  of  Henrv  8.  A  doubt  arofe,  upon  this  ftatute,  whether 
a  fale  might  be  made  under  it,  after  the  death  of  the  accountant  <ir 
debtor.  To  remedy  this,  the  explanatory  ftatute  of  the  27 rh  Efiat* 
c.  3.  was  paft,  by  which  a  power  of  fale,  after  the  death  of  the 
debtor,  was  exprefsly  given.  Afterwards,  by  an  ad  made  in  the 
39th  year  of  queen  Efizabeth,  this  explanatory  ad  was  Kpealed, 
and  a  new  expofition  was  made  of  the  ftatute  of  the  ijth  Eliz. 
with  various  new  provifions.  But  the  ad  of  the  39th  Eha.  beii^ 
only  temporary,  and  having  expired  early  in  the  reign  of  James  the 
ift,  the  explanatory  ad  of  the  27th  of  Elia.  was  revived;  but  it 
fell  into  difufe,  and  when  it  came  (o  be  examined,  on  occafioo 
of  the  late  exernons  made  for  the  recovery  of  the  crown  debts,  it 
was  found  defedive.  This  gave  rife  to  the  ad  of  the  25th  of  hia 
orefent  majefty,  c.  35.  by  which  the  court  of  exchequer  is  aa- 
thorized,  on  the  application  of  his  majefty's  attorney  general,  in  a 
fumroary  way,  by  modon,  to  order  the  eftates  of  crown  debtors^ 
which  ihould  be  extended  by  any  writ  of  extent,  or  diem  claufit  ex- 
tremum,  to  be  fold  for  the  payment  of  the  debts.  Thus  the  law 
appears  to  ftand  at  prefent,  on  the  mvolunury  alienation  of  land« 
With  reaped  to  ihc  acbts  due  to  the  crown* 
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V*  (10)  As  to  TMSTMMENTAMr  jiLTEifjtTtoN ;  the  influence  of 
feodal  principles,  oq  tht9  branch  of  alienation,  is  ftill  flrongly  felt. 
It  has  beep  obferved,  that,  by  the  Roman  law,  a  will  was  an  ap* 
poincmenc  of  an  heir ;  and  he  was  con/idered,  at  the  death  of  the 
teftaton  as  ttniTeifil  fucceifor  to  all  th^  property,  rights,  and  ob* 
ligations,  of  the  deceafed.  Teflanientary  alienation,  like  every 
other  alienation,  was  prohibited  by  the  genius  and  law  of  the 
feuds.  By  what  Heps  it  prevailed  here,  is  (o  happily,  and  fo  con- 
cifely  explained,  in  a  note  of  the  prefent  £ditor*s  rooft  learned  pre^ 
deceflbr  in  this  work,  (note.(i)  to  page  iii.b.)  as  to  render  any 
dedudion  of  it,  unneceiTary  in  this  place.  To  a  perufal  of  that  note» 
the  reader  is  therefore  invited,  it  remains  to  obferve,  that,  after 
the  teftamentary  power  over  land,  was  introduced,  a  dtvift  tflandt 
was  not  coniidered,  to  operate  as  an  appuintment  of  a  party  to  be  a 
general  heir  of  the  teftator,  as  in  the  Roman  law;  but,  <wiu  con^ 
Jidirid  t9  operati  as  a  legal  conviyance  of  the  lamdi  themfehvei*  See 
lord  Mansfield's  argument  in  Hogan  v.  Jackfon,  Cowp.  999.  In 
confequence  of  this,  many  of  the  requifites  to  other  legal  inftrumentt 
are  requiiite  in  wills.  Thus,  as  to  the  efficacy  of  a  deed,  for  the 
transfer  of  real  property,  it  is  necelTary,  that  the  grantor  ihould 
have  the  ieizin  of  the  lands  conveyed ;  fo,  to  the  efficacy  of  a  will» 
it  is  neceflary,  that,  at  the  time  of  making  his  will,  the  devifor 
ihould  have  the  feixin  of  the  lands  devifed,  or  at  leaft  chat  kind  of 
inchoate  feizin  or  title,  whieh  is  conferred  by  a  contingent  re* 
mainder.  The  confequence  of  which  is,  that,  while  a  Roman 
will  operates  on  all  the  property  of  the  deceafed,  withoat 
any  regard  or  diflinAion,  as  to  property  acauired  by  the  tef- 
Utor,  before,  or  after,  the  making  of  his  will ;  by  the  law  of  Eng- 
land, a  will  cannot  operate  on  any  freehold  lands*  of  which,  at  the 
time  of  making  of  the  will,  the  party  has  not  this  fpecies  of  feizin, 
Another  confequence  of  the  notion,  that,  a  will  ai{eAing  lands,  is 
merely  a  fpecies  of  conveyance,  is,  that,  as  by  the  law  of  £nglaind» 
a  fee  firople  cannot  be  created  without  words  of  inheritance  m  the 
original  donation  or  grant,  fo  by  the  fame  law,  ixiords  ofinheritmnet 
art  equally  ttecejfaty  to  the  creation  of  a  fee  hy  twiU.  The  only  dif- 
ference is,  that,  certain  technical  words  are  required  by  law,  to  the 
creation  of  an  edate  in  fee,  by  deed ;  but  in  wilb,  they  may  be 
difpenfed  with,  and  fupplied,  by  any  words,  fufficiently  denoting  the 
intention  of  the  teftator.  Here  the  fubjed  appears  to  draw  to  a 
conduiion. 

V.  (11)  The  reader  has  been  presented  with  fome  of  the  moft 
ftriking  circuxn (lances  in  the  hiAory  and  principles  of  the  feudal 
.law,  particularly  fo  far  as  they  affe£l  the  landed  property  of  thii 
country.  It  remains  only  to  ftate  (bme  of  the  moft  ftrikin?  cir- 
cam  (lances,  m  ruB  gsnkral  BtsroMr  of  trs  dmclinm*  It  haa 
been  (hewn,  that,  the  peculiar  ingredient  of  the  fend  was,  the 
connexion  between,  and  the  reciprocal  obligations  of,  the  lord,  and 
the  tenant*  Whatever  interrupted  or  relaxed  this  coniledion  and 
rcciprociiy  of  obligation,  had  a  dired  tendency  to  overturn  the 
feucL  One  of  the  earlieft  circumftances  of  this  tendency  was,  the 
general  prohibit  iom  of  the  praSice  of  fuhirrfeudatiom.  This,  however 
falutary,  in  a  general  view,  loolened  the  tye,  which  united  the 
feudal  alTociation,  by  preventing  the  chain  of  dependence  and 
fubordi nation,  confequexit  to  the  pradlice  of  fubinfeudation ;  and 
which,  it  is  evident  from  the  general  principles  of  the  feudal  law* 
and  the  hlAory  of  other  nations,  operated,  in  the  Urongeft  manner, 
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to  cement  and  perpetuate  the  feod.    Another  circumftance  of  the  r|Q|,^* 
{imt  tendency,  WSLS,  ihtitttrvi^ulf ion  ff  the  tenure  of  e/citage.     This'-    "^ 
enabled  the  tenants  by  knights  fervice  to  fend  perfons  to  ferve  in 
the  king's  armies  in  their  llead»  and  in  procefs  of  time*  to  make  a 
pecuniary  fatisfaflion  to  the  Iord>  in  lieu  of  it«     This  fubftitution 
of  money,  for  perfonai  attendance,  was  diametrically  oppofite  to 
every  feudal  principle.    Accordingly  all  writers  have  confidered  it, 
as  a  degeneracy  of  the  tennre  of  Icnieht  fervice.     A  further  cir- 
cumftance  of  the  tendency  we  are  fpeaking  of,  was  the  frroaieBce  wf 
the  focage  tenure.    It  is  probable,  that,  the  namber  of  thefe  tenures, 
was  not  great,  till  a  confiderable  time  after  the  Norman  conqueft; 
and  perhaps  the  increafe  of  them  was  not  rapid,  till  fome  time  after 
the  introduAion  of  efcnage.     From  a  comparative  vvtw  of  the  dif- 
iferent  natures  of  the  military  and  focage  tenures,  it  is  eafily  feen» 
bow  much  Wronger  the  feudal  connedion  was  under  the  former* 
than  it  was  under  the  latter.    The  tenure  in  burgage  was  aipe- 
pes  of  focage  tenure.     Under  this,  chiefly,  the  commercial  part 
of  the  community,  clafled  themfeives.     Nothing  could  be  more 
oppofite  to  the  nature  of  the  feudal  tenure,  than  the  wealth,  the 
independence,  and  the  peaceful  habits  of  life,  which  ufually  attend 
the  purfutts  of  commerce.    Thus,  as  the  general  tenure  of  focage 
.    prevailed,  the  conneftion  between  the  lord  and  the  tenant  propor* 
lionally  relaxed.    But  one  of  the  mod  important  circumlhmces,  in 
the  hiilory  of  the  decline  of  the  feud,  is  the  introtluBion  of  ujes,    By 
thefe  the  legal  eflate,  of  the  land  was  in  the  feoffee,   {n  fad,  there- 
fore, there  never  was  a  vacancy  in  the  tenure.    But  the  ownerihip 
and  beneficial  property  of  the  land  being  abfolutely  vcfted  in  the 
teftuy  que  ufit  there  was  no  point  of  connedion,  between  him  and  the 
)ord.    Betides,  when  a  feoffment  was  made  to  ufes,  it  ieldom  hap« 
pened,  that,  the  feoff'ment  was  made  to  a  fingle  perfon.    The  feofl 
lees  were  numerous,  and  when  their  number  was  reduced  to  that  of 
pne  or  two  perfons,  a  new  feoffment  was  made  to  other  feoffees,  to 
the  fubiiffipg  ufes.   In  the  mean  time,  the  owner&ip  of  the  land  was 
tranfmitted  and  aliened,  at  the  will  of  the  cffti^  que  ufi.    It  is  evi- 
dent thai,  while  the  fief  was  held  in  this  manner,  there  was  a 
•wide  feparation  between  the  lord  and  the  tenant.     It  muff  alfo  be 
i)bferved,  that,  where  there  was  a  feoffment  to  ufes,  the  fruits  of 
tenure  incident  to  pnrchafe,  became  feldom  due,  and  thofe  incident 
to  defcent  aUnoff  never  accrued  to  the  lord.-    Now,  where  a  perfoii 
took  by  pnrchafe,  the  lord  was  only  entided  to  the  trifling  acknow- 
ledgment of  relief:  when  he  came  in  by  defcent,  the  lord  was  en- 
•tilled  to  the  grand  fruits  of  military  tenure,  wardHiip,  and  marriage* 
.From  thcfe  obfcrvations,  it  is  clear,  how  great  a  fraud  was  pradtifed 
i2pon  the  icrd,  by  the  introdudion  of  ufes.     A  flef  thus  circum* 
jlar.ccd,  prefentevi  an  apparent  tenant  to  the  lord,  but  ic  was  al» 
moil  barren  of  every  fruit  and  advantage  of  tenure,  and  the  land 
itfelf  was  entirely  fubilraded  from  the  feud.    Hence  we  find,  that, 
^mong  the  mifchie fs  recited  in  the  preamble  to  the  ftatute  of  ufes, 
the  lofs  to  the  lord,  of  the  fruits  of  tenure,  is  particularly  infifted 
Dn.  .  It  does  not  fall  withfn  the  nature  of  thefe  obfervations,  to  men- 
tion the  ffeps  which  were  taken  to  extirpate  ufes.    One  of  them 
was  the  ffatnte  of  the  i.  Richard  th?  ad.  c.  9.  which  gave  an  ac« 
lion  to  the  di^eizee,  both  againff  the  feoffee,  and  the  cettui  que  ufe. 
J(t  is  pbfervable,  that,  the  feuatus  c^nfultum  IreioHiuaum,  gave  the 
fjjime  right  of  adiou  againff  the  h^resft/ei  commijfarius,  Unqueftion« 
ably  the  objed  of  the  ffatute  of  the  a;,  of  Henry  8.  wa$  tp  effed  a 
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total  exdrpatlon  of  nfes.  Bat,^s  they  were  prefcrved^  under  tbe 
mppeilation  of  trufts,  the  emancipation  was  permitted  to  oontimie. 
While  the  relation  between  the  lord  and  the  tenant  was  great,  this 
emancipation  was  a  ferioos  mifchief.  As  the  relation  is  now  ex«> 
ceedine^y  fmall,  it  is,  in  this  refpe^,  fcarcely  felt.  In  the  cafe  <^ 
Burge^  V.  Wheate,  i.  Blackft.  Rep.  123,  lord  Mansfield  endeayonred 
to  eftabliih  the  right  of  the  crown  to  the  benefit  of  a  trull,  which 
^ed  for  want  of  an  heir»  by  attempting  to  fix  on  trafts,  the  feudd 
incident  of  an  efcheat.  In  the  difcuffion  of  the  cjueftion  the  ana- 
logy appeared  unnatural,  and  the  cafe  was  decided  againft  the 
crown.  A  better  ground  in  favour  of  the  claim  of  the  crown,  might;, 
perhaps,  have  been  found,  by  reforting  to  its  acknowledged  prero* 
gative,  of  being  endtled  to  the  ScHa  vacantia,  or  every  fpecies  of 
property,  of  which  no  owner  if  difcoverable*  At  length  it  became 
evident  to  general  obfervation,  that,  the  prindple  of  miKtary  te« 
nurc  was  gone;  and  that  its  incidents  were  more  burthenfome  than 
advanugeous,  either  to  the  lord,  or  the  tenant,  (b  that,  all  ranks  of 
men  feem  to  have  defired  its  abolition.  The  legiflature  of  Kng* 
land  proceeded  in  it  with  the  circamfpeflion,  which  the  magm- 
tnde  of  the  objeA  required.  It  was  brought  regularly  before  par- 
liament, in  the  18th  year  of  king  James  the  Fir%,  at  his  majefty's 
recommendation.  In  the  4th  Inih  203,  lord  Coke  mentions  this 
circumftance,  and  particularizes  the  outlines  of  the  plan  then  in 
agitation.  It  bears  a  ftriking  fimilitude  to  that,  which  was  after- 
wards  adopted.  At  length  the  la.  Cha.  z,  c.  24.  was  pa  (Ted ; 
which  enads  "  That  the  court  of  wards  and  liveries,  and  all  ward- 
**  (tiips,  liveries,  primer  fcizin,  and  ouilerlemains,  values,  and  for« 
«*  fciiures  of  marriages,  by  reafon  of  any  tenure  of  the  king  or 
**  others  (hould  be  totally  taken  away :  and  that  all  fines  for 
*  alienation,  tenures  by  homai»c,  knights  fervice,  and  efcuage,  and 
••  alib  aids  fur  marrying  the  daughter,  of  knighting  the  fon,  and 
*•  all  tenures  of  the  king  in  cniate,  iliould  be  likcvv-iie  taken  away; 
•*  and  mat,  all  forts  of  tenures  held  of  the  kuvj  or  others,  (hoiild 
««  be  tnrntd  into  common  Ibcai^c;  lave  only  tenures  in  frankaU 
*«  moign,  copyhold?,  and  the  lionorary  fcrvices  (without  the  flavifli 
••  par:;  v^f  grand  ierjcaritry." 

It  rcmaii:s  to  make  (ome  mention  of  the  writers,  of  whofe  afiiil- 
jmce,  the  ^iuthcr  in  framing  this  note,  has  principally  availed 
himfeif.  S(  rnc  of  thefe,he  has  noticed  in  the  courfe  of  the  annota- 
tion ;  and  to  Ar  Henry  Spelman,  he  muft  here  repeat  his  acknowledg- 
ments. With  refpedl  to  the  other  writers,  to  whom  be  is  under  ob- 
ligations ;-*at  the  head  of  thefe,  he  muft  notice  the  feudal  writers  of 
hi:  r^wu  country,  particularly,  fir  William  Blackilone,  lord  Kaims, 
£r  John  Dalrymple,  fir  Martin  Wright,  doAor  Robertfon,  and 
dc^lor  Gilbert  Stuart.— After  thefe,  he  muA  acknowledge  a  gene- 
ral ubiigation  to  three  foreign  works,  which  in  ertry  part  of  the 
annotation,  have  been  highly  ufeful  to  him,  the  Tbefattrut  FnuUdis 
of  Jenichen,  in  three  quarto  volumes,  publifhed  at  Frankfort  on 
the  Main,  in  1750:  the  Hificrtca  Juris  of  Struvius,  in  one  quarto 
volume,  publiHied  at  Jena  in  1728:  and  Voei's  Digrfffio  dtFtudit^ 
fubjoiued  to  his  Commentary  on  the  38th  book  of  th:;  PandeAs.— 
Under  the  firll  divifton  of  tbe  annotation,  he  has  been  greatly 
afiillcd  by  Koch's  TahUitu  dn  Rev9luti9tu  de  PEurcpe  dam  it  M^^en 
Jgf^  2  vols,  odlavo,  Strafhurgh,  and  Paris  1790;  the  early  parts 
PtcffcU's  Abrege  Cbroneiogiqus  de  PHiJloin  and  du  Droit  PMic 
^Allemtfgne^  2  vols,  f^avo,  P^^rii,  1788;  and  in  a  particular 
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inattiiery  by  D'Anvilles^  Etaisfirmus  tm  Emr^»  afrt*  Im  Cbuu  ^  frQr  ^  j 
VEmpirt  Romain,  i  voL  qaarto,  Paris*  1771.  Under  the  2d  di.  L  ^  *  *| 
vi£oD«  he  is  piincipally  indebted  to  lord  Suit's  Inftitutions  of  the  I 

Law  of  Scotland,  lib.  2.  tic  5.  and  to  a  diiTertaiion  of  Lyokenu 
^<  Fiudo  FicMMiorio,  publiiied  in  Jenichen's  Colledioo,  3d  yol.  fe^ 
aSth.— Under  every  part  of  the  3d  divi^n>  he  has  particular  ob* 
ligations,  to  the  StleSa  FuuUdia  of  Thomafiut,  o6Uyo»  publiihed 
at  Halle  in  1728.    In  his  accoont  of  the  German  codes*  he  has  re- 
ceived great  affiftance  from  Brunquellus's  Hifitia  Jurts  Rammm^'' 
Germanuif  odavo,  Amilerdam   1728,  part  4;  and  Heinnecciiu't 
Hiftoria  Jwriu  lib.  2»      His  account  of  the  capituUries  is  *  taken 
from  chei'e  works,  and  from  fialuzius's  preface  to  his  edition  of  the 
capitularies.      His  account  of  the  cuftomary  law  is  taken   fron 
Fleury's   Hifioirt  d%  Dvit  Framepis,  and  the  article*   Coutume* 
fent  by  Monfr.  HenriOn,  to  the  French  Encyclopedia.    Mr.  Gib* 
bon,  (3d  vol.  page  583,  note  1)  has,  with  his  ufual  energy*  thua 
mentioned  and  charaderized  four  writers*  the  three  laft  of  whon* 
the  editor  has  frequently  had  occafion  to  confult*  under  the  Atk 
divifion;  **  In  the  fpace  of  thirty  years*  (1738—1765)  this  in« 
terefiing  fobje^l*  (the  hiHory  of  the  iova&on  ot  Uaul*]  haa 
been  agitated  by  the  free  fpirit  of  the  count  de  fioulainvillera 
(Mmuire  biftTiqtu  fmr  tEtat  de  la  Frwut,  particularly  torn,  u 
page  15.  4.0.);  the  learned  ingenuity  of  I'abbe  Dubos  (Hijhire 
critiaut  d*  V Eiahliffemtnt  dt  la  Monarchii  Framcatfidatu  Us  Gaulgs^ 
**  2  vol.  4to) ;  the  compreheniive  genius  of  the  preiident  de  Mon- 
'*  tefquieu   (E/prit  i/^/ Zr«/x,  particularly  1.  28.  30.  31)2  and  the 
"  good  fenfe  and  diligence  of  the  Abbe  de  Mably  (ObfirvatUms  fur 
•'  THiftoin  de  Francis  2  vol.  1 2mo.) ."    The  laH  work*  being  conii* 
dered  as  unfavourable  to  monarchy,  was  oppofed*  by  a  work  entitled 
Princlpes   dt  MoraUt  d$  Poliiiqutt  et  de  Droil  Public^  pui/es  dauB 
PHifioire  de  n§tre  Meuarcbie,  ou  Dif court  Jur  PHifiaire  de  Frauce^ 
dedies  am  Rei,  par  M.  Mpream,  Uiftoriograpbe  de  Frauce*     A  Paris, 
de  rimprimerie  r^ale,  1 7771  24  vol.  8vo««-Under  this  head,  he  haa 
alfo  received  great  alBfiance  on  the  fubjed  of  the  hiibry  of 
France,  from  the  prefident  Henault,  and  from  the  Tbeorh  d$s 
Mat  teres  Feodales  et  Cen/uellest  par  Monfr,  Her^vu  5  voL  8vo.  Parts* 
1^85  :— For  what  he  has  faid,  refpeding  the  feudal  hillory  of  Ger- 
many, he  is  chiefly  indebted  to  Mr.  Dornford^s  excellent  tranOa- 
tion  of  ProfelTor  Piitter's  Hifiorical  DeveUpemtut  pf  the  pr^ai 
Confiitution  ef  tbe  GermamU  Empire,  and  Struvius's  EUmtatm  Juris 
Feudalist  Jena*  8vo.  1745^— -In  his  account  of  the  fubltitntions  of 
the  civil  law,  he  found,  what  is  faid  on  thefe  ru\>je£b,  in  the  Pr^e^ 
Uaifnts  of  Huberus,  3  vol.   8vo.  Trajedi  ad  Rbeuum,  particularly 
ttfefttl.«— The  little  he  has  faid  on  the  Spanish  fiefs,  he  has  taken 
from  Molina  de  Hijpaniorum  Primogemitt  foL  CaUui^t*  1601 :  and 
Zoeiius's,  Juris  Fetidalis  analjiica  Expefitia,  8vo.  Luvanii  1663.  He 
might  perhaps  have  faid  fomeihing  more  fatisfadory  on  thi>  head* 
had  he  been  able   to  procure,  Girardus  Emeftus  de  Fraukiuau*s 
Sacree  Tbemidis  HifpaHJit  Arcaud^  Hanover,  170^^. — ^In  a  few  in* 
fiances,  he  has  uken,  what  he  hopes  will  be  thought,  a  pardonable 
liberty,  of  inferting,  in  the  prei'ent  annotation,  fome  pafTages,  from 
his  notes,  to  the  fubfequent  part  of  the  work*     Thefe*  however* 
will  be  fiauad  preferved  in  their  original  fituation* 


(i)  Here 
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(i)  Here  lord  Coke  fpieaks  only  of  a  jointenanry  for  Hfe ;  ki  [Note  78] 
which  cafe,  the  words  amd  the  fumH*u9r  tftbem  are  merely  words  of 
farj^nkge ;  as»  wtthoat  them^  the  lands*  upon  the  death  of  one 
joiotesftBt*  go  to  the  furrivor.  fiiit»  in  the  creation  of  a  jointe- 
nancy  ki  fee*  particular  care  mail  be  taken  not  to  infert  thefe 
words.  For  die  grant  of  an  eihite  in^  tnuo  ami  the  furvivor  oftbem^ 
mnd  the  him  rf  the  /mrvpoor,  does  not  make  them  join  tenants  in 
fee ;  bat  gives  them  an  eftate  of  freehold,  daring  their  joint  lives, 
with  a  contingent  remainder  in  fee  xo  the  furvivor.— Whether,  dar- 
ing thor  joint  lives,  the  fee  continues  in  the  grantor,  or  is  in  abey- 
ance; and  whether  the  grantees  can  convey  their  eftate ;  and  what 
is  the  proper  mode  of  conveyance  to  be  nied  for  this  pnrpofe ;  are 
|)oints  which  have  been  moch  agitated,  ahd  which,  perhaps,  are 
not  yet  quite  fettled.  They  were  all  mentioned  in  the  cafe  of 
Vick  V,  Edwards,  3.  P.  WHl.  372.  In  that  cafe,  hiAds  were  de- 
vifed  to  B.  and  C.  and  the  furvivor  of  them,  and  the  heirs  of  fuch 
furvivor,  in  trnft  to  fell :  lord  chancellor  Talbot  heki,  that  the  fee 
was  in  abeyance ;  that  the  trnftees,  joining  in  a  fine  of  the  pre« 
mifles,  might  make  a  tide  to  a  purchafer,  by  way  of  eftoppel ;  and, 
chat  the  heirs  joining  might  be  of  ufe,  as  it  woald  fupply  the  want 
of  proving  the  will;  but  that,  in  ^ytry  other  refpeo,  it  would  be 
void.  Five  years  before  this  cafe  was  heard,  the  duchefs  of  Marl- 
boroagh,  having  contrafled  to  purchafe  an  eftate  from  the  devifees 
in  truft  of  Sir  John  Wittewronge's  will,  where  the  devife  was 
worded  in  a  manner  fimiJar  to  dat  upon  which  the  cafe  of  Vick 
v.  Edwards  arofe,  application  was  maae  to  Parliament  for  an  a£t  to 
enable  the  traflees  to  convey  the  eftate  to  her.— In  the  preamble 
of  the  ad  it  is  mentioned,  <' That  the  devife  of  the  premifes  by 
**  the  will  of  Sir  John  Wittewronge  was  not  effectual  in  the  law  to 
**  veil  the  abfolute  fee  fimple  thereof  in  the  truilees  therein  named, 
**  there  being,  by  the  woras  of  the  will,  no  fee  veiled,  bat  upon  a 
"  contingency  of  furvivorfliip,  and  which  could  not  veft  or  take 
«*  effcd  dll  after  the  death  of  two  cf  the  truflees/'  But  notwith- 
ilandin^  the  cafe  of  Vick  and  Edwards,  it  feems  now  to  be  the 
prevailing  opinion,  that,  in  thefe  cafes,  the  fee  is  not  in  abeyance. 
Dot  remams,  pending,  and  fabje£t  to  the  contingency,  in  the  grantor 
and  his  heirs,  particularly,  if  the  eftate  of  the  truftees  is  created  by 
a  deed  deriving  its  efieft  firom  the  ftatute  of  afes,  and  that  if  it  is 
peated  by  will,  it  defcends,  at  the  deceafe  of  the  teftator,  upon  his 
heir  at  law.^-In  fnpport  of  which  it  is  iaid,  that  the  whole  fee 
maft  be  fnppofed  to  oe  in  the  grantor  at  the  time  of  the  convey- 
ance ;  that  (o  much  of  it  as  he  does  not  part  with  continues  in  him ; 
chat,  in  this  cafe,  there  is  fomething  nndifpofed  of,  viz.  the  inter* 
mediate  eftate,  till,  by  the  death  of  one  of  the  parties,  the  remainder 
vefts,  and  is  executed  in  the  furvivor ;  that,  therefore,  this  interme* 
diate  eftate  continues  in  the  grantor,  as  part  of  his  old  reverflon  : 
That,  if  a  remainder  is  limited  on  a  contingency,  and  the  contin- 
gency fails,  the  donor  has  the  land  again:  Thnt  this  is  called  his 
poflibility  of  reverter;  and,  that  this  poffibility  of  reverter  is,  in  h€t, 
nothing  bat  his  old  reverfion.  Befides,  the  law  never  fuppofes  the 
fee  to  be  in. abeyance,  unlefs  where  it  is  neceflary  to  recur  to  that 
conftru^on,  for  preferving  foroe  eftate  or  right.  But,  in  the  pre* 
fent  cafe,  no  fuch  neceftity  exifts.  The  cafes  of  Carter  and  Bar- 
nardifton,  1.  P.  W.  505.  Purefoy  v.  Rogers,  2.  Saund,  380.  and 
many  other  cafes  of  authority,  ftrongly  tavour  this  latter  opinion. 
—The  fame  reafonin^  goes  to  prove,  that,  where  there  is  a  devife 
to  the  tSc^  in  qucftion,  the  reverfion  in  fce>  during  the  fufpence 
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cF  the  contingency^  defcendi  on  the  heir  at  law.— As  to  the  qnef- 
tion»  Whether  the  contingent  reokainder,  in  this  cafe,  can  be  coo. 
veyed  ?  it  may  be  obferired^  that»  fuppofing  the  reverfion  femains 
in  the  donor,  if  he  and  the  donees  jom  together  in  »  common  con- 
veyance, by  leafe  and  releaie,  or  bargain  and  fide,  the  eftate  for  life 
of  the  donees  will  merge  in  the  reverfion,  the  contingent  remain- 
der be  dellroyed,  and  the  fee  effie^ually  conveyed  to  the  purchaferw 
—It  will  be  the  Unne,  in  the  cafe  of  a  devife  to  this  eficd,  if  the 
heir  at  law  and  the  devifees  ia  tmft  join  in  the  conveyance.— But, 
foppofing  the  fee  to  be  in  abeyance ;— or,  admitting  it  to  remain 
in  the  donor;  or,  in  cafe  of  a  will,  to  defcend  on  the  heir,  and  fap- 
pofing  htm.  not  to  join  ;<-*lord  Talbot,  by  what  hp  b  reported  co 
have  faid  in  the  cafe  of  Vick  v.  Edwards,  feems  to  have  thought, 
that  the  truftees  joining  in  a  fine  night  ilill  pais  a  good  title  to  % 
purchafer.  But  this  doi^rii^e  is  open  to  objeflion.  See  Mr.  Feamels 
Effsiy  on  Contingent  Remainders,  283.  Perliaps,  the  liberality  of 
Succeeding  times  may  think  a  common  conveyance,  by  leafe  ani 
jreleafc,  or  bargain  and  ialc,  fufficient  in  thefic  cafes  to  pafii  the  fee» 
without  either  a  fine  or  recovery. 

A  material  objedtion  to  uking  the  conveyance  by  fine  finora.  the 
truftees,  lies  in  thofe  cafes,  where  the  heir  at  law  is  not  a  party.-^ 
For,  if  the  truftees  are  fuppofed  to  be  jointenants  for  life,  with  a 
contingent  remainder  in  fee  to  the  furvivor,  their  fine  may  be  fup-- 
poied  to  be  a  forfeiture  of  their  own  eftate,  to  be  a  deftrU^on  of 
the  contingent  remainder  to  the  furvivor,  and  to  give  the  heir  an 
•  immediate  right  of  entry ..«->To  prevent  this,  it  has  been  advifed, 
that,  the  truftec  ihould  demife  the  eilate  to  the  purchifer,  or  to  a 
trultee  for  him,  for  a  long  term  of  years ;  and,  that  each  truftee  ' 
Ihould  covenant,  that,  if  he  fhould  be  the  furvivor,  he  will  convey 
the  fee :— and  to  )iave  that  agreement  eftablifhed,  by  a  decree  of 
the  court  of  chancery. — If  there  are  outftanding  terms,  they  Ihould 
^  be  alllgned  to  a  truftee  for  the  purchafer. 

[Note  79.]  (i)  Upon  the  death  of  either  of  the  leflees,  one  moiety  of  the  f  |Q2.  a* 
eftate  goes  to  the  furviving  leiFee  or  his  aifignee,  and  the  rever-  t-  ^ 
iioner  may  enter  upon  the  other  moiety.  See  Dy.  67.  fir  W* 
Jones  55*  a.  P.  WiU.  740.  But  this  is  to  be  nnderftood,  where  tho 
jointenants  are  for  life;  for,  if  the  jointenants  are  in  fee,  and  th« 
jointure  is  fevered,  the  right  of  furvivcrihip  is  wholly  taken  away^ 
and  their  ftuires  go  to  their  refpedlive  heirs.  So  if  tbere.be  jointe* 
nants  of  a  term  of  years,  and  the  jointenancy  is  fevered,  their  iharH 
CO  to  their  refpe&ve  perfonal  reprefentativcs.  See  u  Salk;  158* 
It  (hould  alio  be  obfervi;d,  that  the  cale  put  by  Littleton  fappofes 
the  jointenant  to  let  his  eftate  for  his  own  life  only ;  for  if  he  lets 
it  for  a  longer  term  than  for  his  own  life,  or  if  he  lets  for  the  life 
of  My  other  perfon,  it  is  n  forfeiture*    See  4th  Leon;  236.. 

[Note  S0.I  (0  Ii^  ^^^^  ^^'^  ^^  releafe  paiTes  a  fee  without  the  word  heirs,  1*1  q^.  a.j 
<bccau(^  it  refers  to  the  whole  fee  which  they  jointly  took  and  are^  ^ 
pofiefled  of  by  force  of  the  firft  conveyance.  Tenants  in  common 
cannot  releaic  to  each  other ;  for  a  releafe  fuppofes  the  party  to 
have  the  thing  in  demand ;  but  tenants  in  common  have  ieveral 
diftin6i  frcehoTj>,  which  they  cannot  transfer  otherwife  than  as  per- 
fons  foiely  feifcd. 

fNote  81.1         (3)  ^P  ^^^  4*^  ^^  H'-^  chapters  of  Brittoo>  ia  much  curious  ("104.  b. 
l5a^:mn5on  Uieciiatc  of  3vdiff-ifor,  ard  hisdiferentfitaations,  pre-  1-  ^ 
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vious  and  fubfecioent  to  his  acqmrin^  an  efiabtifhed  poiTeffion,  and 
previoas  and  fubfflqaent  to  his  acqainng  a  title  to  his  eftate»  and  on 
the  confeqnential  diAerences  of  the  fituation  and  remedies  of  the  dif- 
ieifee  in  thefe  rerpc^s,^-Thefe  chapters  throw  fome  light  upon  fir 
Edward  Coke's  Commentary  on  this  Se^ion. 

IOC.  b«1      (0  When  lands  are  given^  in  undivided  (hares,  to  two  or  more,    [Note  82.} 
for  particular  eftates,  fo  as  that,  upon  the  determination  of  the  par- 
ticular eftates,  in  any  of  thofe  (bareSf  they  remain  over  to  the  other 
grantees,  and  the  reverfioner  or  remainder-man  is  not  let  in  till  the 
determination  of  all  the  particular  eilates,  then  the  grantees  take 
their  original  (hares  as  tenants  in  common,  and  the  remainders  li- 
mited among  them  on  t)ie  failure  of  the  particular  eftates,  are 
known  by  che  appdUtion  of  crofs  remainders. — ^Thefe  remainders 
may  be  raifed  both  by  deed  and  will :  in  deeds  they  can  only  be 
created  by  exprefs  words,  but  in  wills  they  m*y  be  raifed  by  impli- 
cation.—In  the  cafe  of  Gilbert  ▼•  Witty,  Cro.  Jac.  655.  it  was 
iaid  by  juftice  Dodderidge,  that  crofs  remainders  (hould  never  be 
railed  by  implication  bet^veen  more  than  two.     This  dodrine  re- 
ceived ibme  countenance  from  what  was  faid  by  the  courts  in  the 
cafes  of  Cole  v.  Levingftone,  i.  Ventris  224.    lilolmes  v.  Meynell, 
£r  Thomas  Raymond  452,  and  fome  other  cafes.     But  it  ieems 
entirely  exploded  by  the  cafes  of  Burden  v:  Burville,  B.  R.  £aft. 
Term.  13.  Gea  3.  duke  of  Richmond  v.  earl  of  Cadogan,  deter- 
mmed  in  the  court  of  chancery  in  May  1773.     Wright  v.  lord 
Cadogan,  Holford,  and  others,  fi«  R.  Ealler  Term  1774.   Cowp. 
51.  and  tome  other  fubfcquent  cafes.     It  feems  however  to  be  ad- 
mitted in  theie  cales,  that,  to  raife  crofs  remainders  between  more 
than  two^  ibonger  implication  is  required,  than  ro  raife  them  be- 
tween two  only.i— This  general  outline  of  the  do^rine  of  the  raifing        / 
crofs  remainders  by  implication,  is  fupported  by  the  late  cafe  of 
Atherton  v.  Pye,  which  was  fent  from  the  court  of  chancery  to  the 
court  of  king's  bench,  for  the  opinion  of  the  jadge^.     See  4.  Tera> 
Rep.  7io.*-In  the  limitations  of  crofs  remainders,  two  circum- 
Itances  particularly  (hould  be  attended  to,  one,  that,  the  claufes  by 
which  they  are  created,  (hould  not  be  (b  expre(red,  as  to  make  it 
neceilsiry,  that,  the  party  taking  under  them  (hould  be  alive  at  the 
time  of  the  deceafe  and  failure  of  i(rue  of  (he  other.^ — The  cafe  of 
Watts  V.  Wainwright,  5.  Term  Rep.  427.  u  important  upon  this 
head.— -In  that  cale  there  was  a  limitation  by  deed  "  to  fuch  child 
**  or  children  that  Mary  Abell  (hould  thereafter  have,  a«  tenants  in 
^  common,  if  more  than  one,  in  tail  general ;  and,  in  cafe  any  fuch 
^  child  or  children  (hould  die  without  iiFue  of  his,  her,  or  theii  body 
"  or  bodies  ifluing,  then  the  part  or  parts,  of  him,  her,  or  them  fo 
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««  dying  without  liTue,  (hould  go  and  remain  to  the  ufe  of  the  fur- 
viving  child  or  children  of  the  faid  Mary  Abel],  and  the  heirs  of 
his»  her*  or  their  refpedive  bodies  i(ruing :  And  fo,  totia  fuotics, 
^  as  any  of  the  faid  children  (hould  die  without  LJue,  till  there 
'^  fliouki  be  only  one  child  left:  And  in  C2St  allthe  faid  children 
^  (hoald  die  witnout  i(rue,  or,  if  the  faid  Mai-y  Abell  (hould  have 
«  no  liTue  of  her  body,  then,  to  the  ufe  of  Robert  Abell,  his  heirs 
**  and  afligns  for  ever.'*  Mary  Abell  married  mr.  John  Wain- 
wrighr,  and  died,  leaving  three  children,  John,  Mary,  and  Robert. 
Mary  married  mr.  Watts,  and  died,  leaving  iflue,  an  eldeft  fon,  and 
©vo  other  children.  John  married,  and  afterwards  died,  without 
oCmu    Thc^ueftion  wasj  Whether,  as  Mary  died  in  her  brother'* 
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.  ikk'tinc,  4od  coDiequeadx  did  not  at  Uis  deceafe  AAain  tkc  de« 
kriptioo  of  a  furvivnig  ohild*  her  eldeft  fan  becaiM  entitled  to  a 
ihare  of  John's  tbicd  part  ?"— Tlie  court  fhoaght  the  wcsd  **  liicviv- 
ing"  wa$  rcferibl^  not  only  ta  the  childfca^  but^  to  the  whale  line 
of  the  heirs  of  their  bodki;  and»  HfNUi  that  groaod^  held  tlv  eldeft 
ion  entitled.— Another  circnmfiance  to  be  attended  to  in  thefe  timi- 
tations»  is,  that  they  ihoaid  be  fo  exprefled^  at  to  paft^  not  only  the 
Of igiaal  ihare  of  the  party«  biK  the  iharea  foryivtng  or  accraing  to 
hifQ»  or  his  ifliie»  on  tlie  deceafe»  and  f«il«ie  of  iflbe  of  any  other  of 
tbem.  For  the  furviving  or  accruing  fliare  may  be  confideied  aa  a 
diAind  limiuoon,  and  Quy  coofeqneatly  he  thoaght  aoi  tAreuuia 
over,  uDle6  this  is  fignified.  The  (ame  obfecratioiis  aftply  Co  the  tmis 
of  perfonal  eilate.  On  the  lail  head«  fee  Perkini  v.  h^ckkthwaite. 
1  Peer  WiUiams^  274.  and  the  cafes  theic  coUeAed  by  nr.  Co& 

[Note  83.]  (1)  But  now,  by  x\t  flat,  of  the  4th  of  An.  chap.  i«.  fed.  ay.  [  igo.  b. 
adions  of  account  nay  b^  maintained  by  one  jointenant  and  tc&aat  ^  ^"^  ^ 
io  common,  his  executors  and  admioilbators,  againft  the  other,  aa 
bailiff*,  for  receiving  more  than  comes  to  his  fliare  and  proportion> 
and  againft  the  executors  and  admioiftrators  of  foch  jointenant  or 
tenant  in  common;  and  the  auditors  appointed  by  the  court, n^cse 
fuch  a^ion  ihall  be  dependiag,  are  empowered  to  adminifler  an 
path,  and  examine  the  parties  touching  the  matters  in  qneftion,  &c. 
See  alfo  1.  Leo.  tig. 

[Note  83!.]  (1)  Af.  2&  a  27.  SliK^pgr  cur.  If  me  c^farcaur  rar  tail  bvus 
a  fine  to  another  fur  conufans  de  droit,  &c.  it  dees  net  enure  by  <nm 
ffreUufe,  hut  by  way  of  grant  9  and  it  *wiU  be  a  di/ceMiinuanee  and  ed" 
teratien  ef  the  eft  ate  withcnt  execufien,  beeaa/e  enefareeuer  metjf  erfee^ 
eutether,  and  this  is  afeofiment  of  record.  But  one  may  reUetfk  to  auom 
ther,  and  it  enures  per  mitter  le  droit.— 'Ld.  Nottingh.  MSS. 

[Note  84.]  (i)  The  doMriue  of  conditions  is  derived  to  us  from  the  feudal  [201.  2« 
law.  The  rents  ana  fervices  of  the  feudatary  were  oonfidered,  and 
are  mentioned*  by  the  feudal  writers,  as  conditions  annexed  to  his 
fief.  If  he  negleAed  to  pay  his  rent,  or  perform  hit  (ervice,  the 
lord  might  refume  the  fief.  But  the  payment  of  rent  and  the  per* 
formance  of  feudal  fervice  were,  for  a  long,  period  of  time,  the  only 
conditions  that  could  be  annexed  to  a  fief;  and,  the  latter,  whether 
f  xprefled  or  not,  was  always  prefumed  by  the  law ;  •«  being  in- 
cident to,  and  infeparable  from,  the  eftate  of  the  feudatary.— In 
this  fenfe  they  are  called  conditions  in  law,  or  implied  conditions. 
—Afterwards,  when  other  conditions  were  introduced,  the  eflatea 
to  which  they  were  annexed  were  ranked  among  improper  fiefs.— 
See  fir  Thomas  Craig  De  Jnre  Feudalit  lib.  2.  diig.  4.  fan.  1 »  2,  3. 
Conditions  of  this  laft  fort  were  called  exprefs,  or  coaventionary 
conditions.  By  an  application,  in  fiime  refpeds  \^xy  much  forced^ 
of  the  original  principle  of  conditions,  that,  on  the  non-performance 
of  them,  the  lord  might  refume  his  fief,  conditional  foes  at  com* 
qion  law,  and  fome  other  modificadons  of  landed  property,  were 
introduced  as  eftates  upon  condition.  Thefo  are  men  of  fuch  a 
nature,  as  to  make  it  more  natural  that  a  flranger  (hould  have  the 
eilate  on  the  non-performance  of  the  condition,  than  the  donor; 
—and,  that  the  lord,  inilead  of  being  confined  to  his  right  of  re- 
fumption,  fliould  have  it  in  his  power  to  compel  the  performance 
of  the  condidon,  or  recover  from  the  donee  a  compeniation,  or  fa* 
tisfaAion«  for  the  breach  of  it.    But,  as  all  thefe  eibitcs  were  intro- 
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diced  as  eftates  upon  cooditkms,  the  ]aw>  where  it  ibll  coniiders 
them  as  coDditioos,  and  except  where  it  has  been  altered  by  ad  of 
partiameBt»  confines  die  donor's  remedy  to  the  refamption  o€  the 
eftate,  and  gives  that  remedy  only  to  the  donor  and  his  'heirs.-*- 
Confidered  in  this  icnfe»  the  word  Condition  has,  in  onr  law,  a 
much  more  contraScd  meaning  than  it  has  in  the  civil  law ;  where 
it  figcdfies,  generally,  all  thofe  pa^kions,  or  agreen^ents,  which  re* 
golate  that  which  the  contradors  have  a  mind  fhonki  be  done,  if  a 
cafe,  which  they  forefee,  fliould  come  to  pafs.  This  is  the  defini« 
tion  of  Pomat,  lih.  i.  tit.  i.  /e£t,  4.  We  (hall  afterwards  have 
occafion  to  make  fome  obfervatkms  on  the  interference  of  courts  of 
eqoity  in  cafes  of  conditions. 

( i)  By  fpecial  confent  of  the  parties^  a  re-entry  may  be  for  de«    [Note  85.] 
fault  of  payinent  of  rent  without  demand  of  it.    5  Rep.  40.  b. 

(^)  The  prior  of  St.  John  Jerufalem  made  a  leafe  for  years*  re-  [Note  ^6.1 
fenrmg  rent,  with  a  condition  of  re-entry,  and  afterwards  furrender- 
ed  the  priory  and  all  its  poiTefTions  to  the  king.  I'he  judges  were 
of  opmKHSf  that  the  king>  by  reafon  of  his  prerogative*  might  take 
advantage  of  the  concHtion  without  demand,  though  the  prior  him- 
fdf  codd  not.    5.  Rep.  56.  a.  b. 

202.  a.l      C*)  Yet  the  rent  is  not  due  till  the  lad  minute  of  the  natural  day;    [Note  87.] 
'''  for  if  the  lefTor  dies  after  fun-fet  and  before  raidnight,  the  rent  (hall 
go  to  the  heir  and  not  to  the  executors.    1.  Saund.  287.    Salk.  578. 
(N^0  to  the  twelfth  edition. J 

(3)  For  there  is  a  material  difference  between  a  refervation  of    [Note  88.] 
a  rent  payable  on  a  particular  day,  or  within  a  certain  time  after, 
and  a  relervation  of  a  rent  payable  at  a  certain  day,  with  a  condi- 
tion that  if  it  be  behind  by  the  fpace  of  any  given  time,  the  leflbr 
ihall  enter.  In  both  cafes,  a  tender  on  the  £r(l,  or  lad,  day  of  pay- 
ment, or  on  any  of  the  intermediate  days,  to  the  leflbr  himfelf, 
either  upon,  or  out  of  the  land.  Is  good.   But,  in  the  former  cafe,  it 
is  fufficient,  if  the  lefTee  attends  on  the  firft  day  of  payment,  at  the 
proper  place ;  and,  if  the  lefTor  does  not  attend  there  to  receive  the 
rent;,  the  condition  is  faved.     In  the  latter  cafe,  to  fave  the  leafe, 
it  is  not  fufficient  that  the  lefTee  attends  on  the  fir  St  day  of  pay- 
ment, for  he  mnft  equally  attend  on  the  lad  day.    16.  Rep.  120.  a. 
Plow.  70.  a.  b*  and  Cropp  v.  Hambledon,  Cro.  KUz.  48.— ft  is 
to  be  obferved,  that  it  was  once  doubted,  whether  proof  of  aAual 
entry  and  ouller  was  neceflary  in  ejectment,  brought  on  breach  of 
a  condition  of  re-entry .'-4t  was  afterwards  fettled,  that  it  was  not, 
bat  that,  notwithilanding  the  confeiTion  of  the  re-entry,  the  demand 
of  the  rent  mufk  be  proved.     Anon,    i  Vent.  248.-— Little  v.  Hea* 
ton,  ad  Lord  Raym.  750.  and  ift  Salk.  259.  and  fee  3  Burr.  1896^ 
1897.    But  now,  by  Uie  4.  Geo.  a.  c.  28.  fe£t.  z,  landlords  or  lef- 
fprs,  having  a  right  by  law  to  re-enter,  for  non-payment  of  rent, 
may,  without  any  formal  demand,  or  re-entry,  (ervc  a  declaration 
in  ejedment  for  the  recovery  of  the  demifed  premifes ;  and  ihall 
recover  judgment  and  execution,  in  the  fame  manner  as  if  the  rent 
in  arrear  had  been  lawfully  demanded,  and  re-entry  made.     And 
if  the  leflee  or  tenant  permits  execution  to  be  executed  on  fuch 
judgment,  withoot  paying  the  rent  and  arrears,  and  full  coils,  and 
without  filing  any  bill  or  bills  for  relief  in  equity,  within  fix  calen« 
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dar  montlis  after  fach  execution  execDted*  he  fiiall  be  bsrred  and 
foredofed  firom  all  relief  in  law  or  equity^  except  by  writ  of  cnot 
for  rererfid  of  foch  jodgatent^^i^By  the  fame  ftatote,  fed.  4th,  if 
the  tenant,  at  any  time  before  the  trial  in  ejedment»  pays  or  ten- 
ders to  the  leflbr  or  landlord  the  whole  rent  in  arrear,  with  the  ooAf* 
or  pays  fuch  arrears  and  Goft&  into  court*  the  proceedings  in  eied« 
ment  (hall  ceafe>  and  the  tenant  ihall  be  retiered  in  eqoicy,  and 
hold  the  lands  demifed  according  to  the  old  leaie,  without  any  new 
Jeafe.  In  Archer  ▼.  Snapp»  Andr*  341.  lord  chief  juftice  Lee  ob* 
&rvt8,  that  both  the  courts  of  law  and  the  couits  of  equity  kad» 
previous  to  this  ftatnte,  exerciled  a  difcretionary^  power  of  fta3ring 
the  leflbr  from  proceeding  at  law*  in  cafes  of  fbrieitnre  for  aon* 
payment  of  rent,  by  compelling  him  to  take  the  money  really  doe 
to  hinK  The  fame  obfervation  is  made  in  Bull.  NL  Pri.  97.  See 
2.  Salk.  597.  8.  Mod.  345.  10.  Mod.  383.  and  a.  Vern.  103. 
I.  Wilibn  75.  2.  Stra.  900.  So,  in  a  etjkmu  the  defendant^  by 
tendering  the  arrears,  and  giving  fecnrity,  might  free  himiclf.  See 
Pigot  on  Com*  Rec«  62* 

[Note  89.]  (i)  This  is  feemingly  contradided  by  the  authorities  cited  inf^Cltb.! 
the  margin.  In  that  taken  from  lord  Coke*s  Repons,  it  is  faid, 
that  **  If  the  lord  grants  his  feignory  on  oonditioDt  and  the  tenant 
**  pays  the  rent  to  the  grantee,  and  afterwards  the  condition  is  bro- 
"  ken,  and  the  lord  diftrains  for  the  fervices^  upon  refcous  made  he 
'<  (hall  have  affife,  for  the  feifin  before  is  fufiicienc."'— The  cafe  re- 
ported in  the  margin  from  the  Book  of  Affiles  is  to  the  fame  efited. 
•—But  it  is  to  be  obferved,  that,  when  the  lord  diftraias,  his  diftreia 
amounts  to  a  new  entry.  This  may  ferve  to  reconcile  the  apparent 
contradidlion,  in  this  inilance,  between  the  Commentary  and  the 
authorities  cited  in  the  margin. 

(Mote  90.]         (2)  It  may  be  further  obferrcd,  ift.  That  as  the  entry  of  the 
feoffor  on  the  feoffee  for  a  condition  broken  defeats  the  eftate  to 
which  the  condition  was  annexed,  fo  it  defeats  all  rights  and  in* 
cidents  annexed  to  that  eftate,  as  dower,  &c.  and  all  the  mefne 
incumbrances  of  the  feoffee.     See  i.  Roll.  Abr.  474.    zdly.  That 
every  condition  mull  defeat  the  entire  eftate,  and  that  a  condition 
cannot  be  fo  framed,  as  to  make  one  and  the  fame  eftate  in  any 
lands  ceafe  as  to  one  perfon,  and  remain  as  to  anothef,  or  ceafe  for 
one  time,  and  revive  afterwards.    6.  Rep.  40.  b.  41.  a.     3dly, 
That  a  condition  annexed  to  land*  cannot  be  apportioned  by  any 
of  the  parties  themfelves,  ib  as  to  become  void  as  to  one  part  of 
the  landy  and  to  remain  good  as  to  the  other.    Thus,  in  the  cafe 
cited  by  lord  Coke,  4.  Rep«  120,  a,  b.  a  lelde  was  made  for  twenty* 
one  years,  of  three  manors,  rendering  rent  for  manor  jf.  6L  tor 
manor  £,  5 1.  and  for  manor  C.  10 1.  to  be  paid  on  a  place  out  of 
the  land,  with  a  condition  of  re-entry  into  all  the  tm^e  manors^ 
for  defauk  of  payment  of  the  rents.    The  leflbr  granted  the  rever- 
iion  of  part  of  manor  jf,  to  one  and  hb  hdrs ;  and  afterwards 
granted  the  reverfion  of  another  part  to  another  and  his  heirs :  it 
was  adjudged,  that  the  fecond  grantee  ihould  not  enter  for  the  con* 
dition  broken,  becaufe  the  condition  was  entire,  aad^  by  the  feve- 
rance  of  part  of  the  reverfion,  was  deftroyed  in  all.  But  a  conditioR 
may  be  apportioned  by  a^  inlaw.     See  the  inftance  put  by  lord 
Coke  poft.  21 5,  a.    4thly,  That  part  of  a  condition  may  be  good* 
and  anotlier  part  of  it  may  be  void  ialaw:  as^  if  a  perfon  a^kes  a 
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^ft  in  tail  to  tlie  donor's  eldeft  fon»  itmaindtr  to  his  yottn^ft  Ton 
m  tail,  with  a  condition  that,  if  the  eldeft  fon  alien  in  fee«  his  eftace 
(hottld  ceafe,  and  the  lands  flionld  remain  to  the  fecond  fon  in  tailj 
that  part  of  the  condition,  which  prohibits  the  alienation  made  by 
tenant  in  tail,  is  good  in  law,  but  that  part  of  it,  which  fays  that« 
upon  fuch  alienation,  the  lands  Audi  remain  over,  is  void,  and  the 
donor  may  re-enter.  See  Litt*  Se^ons  720,  7x1, 722,  723,  and 
the  Commentary  page  379.  b.  sthly.  That,  if  J.  be  tenant  for 
life,  remainder  in  contingency,  remainder  to  S.  in  tail,  and  J,  be-* 
fore  the  contingency  happensf  furrender  his  eftate  to  B.  his  forren* 
der  bars  the  contingent  remainder.  But,  if  he  furrenders  on  condi- 
tion, and  before  the  contingency  happens,  the  condition  is  broken, 
and  J.  enters  on  the  eftate^  the  contmgent  reminder  is  revived* 
See  Thompfon  v.  Leach*  i.  Lord  Raym.  313. 

to?,  at]     (0  But  there  mnftbe  a  previous  aftual  demand*  in  the  fame     [Notejt.] 
''  manner  as  where  the  condition  is  general.   Hob.  82. 1 33.    Hobart 
was  of  Ofttnion,  that  the  feoffer*  to  entitle  himfelf  to  enter  by  way 
of  penalty,  (hould  demand  the  rent  not  only  on  the  day  when  it  be<* 
came  due*  bnt  on  the  day  after.    Hob*  aoS, 

it)  This  is  fo»  tho*  the  condition  be,  that  the  feoffer,  his  heira     [Note  92.J 
affigns,  mav  enter ;  and  his  intereft  goes  to  his  executor,     fiat 
he  may  maintam  an  ejeOment*     i.  Saun*  11  a*    i.  Sid.  344,  3454 
T.  Raym.  135.  1  j8. 

(3)  Cart  mnft  be  taken*  with  relpeA  to  conditions,  or  pIMtrdrs  of  [Note  93*] 
entry,  to  diftinguiih  between  a  general  condition  that  the  lefibr 
ihall  re-enter;  a  fpecial  condition  that  he  may  enter  and  hold  until 
payment  or  fatbfadUon ;  and  a  power  of  entry^  limited  by  way  of 
ofe.  I.  ^  generMi  condition  that  tht  Uj/orjball  re-tnttr  is  the  fubje^ 
of  the  foregoing  Sedion.  W*  A  fyecial  condition  that  be  may  enten 
u  the  fubjeS  of  the  prcfent  Sedbn.  The  diftindion  when  the  pro* 
fiu  taken  by  the  lenbr  after  entry  are,  and  when  they  are  not,  to 
be  in  fatisfmion  of  the  rent*  is  not  admitted  in  equity,  for  the 
eonrts  of  eauity  win  always  make  the  lei&>r  aoconnt  to  the  lefTee 
for  the  pronts  of  the  eftate,  during  the  time  of  his  being  in  poflef- 
fionof  it,  and  decree  him,  afler  he  is  fatbfied  the  rent  in  arrear,  and. 
the  cofts*  charges,  and  expences  attending  his  entry  and  detention 
of  the  lands,  to  give  ap  the  pofleffion  to  die  leiTee*  and  deliver  and 
pay  him  the  fnrplus  of  the  profits  of  the  eftate  and  the  money  arif- 
ing  thereby i  IIL  ^  power  of  entry  limited  by  lAfay  of  vfe.  This 
takes  its  tStB.  from  the  Statute  of  Ufes ;  as,  if  A.  by  feoffment* 
leafe  and  releafe*  fine*  or  common  recovery,  conveys  an  eftate  to  C 
and  his  heirs,  to  the  nfej  intent*  and  purpofe,  that  B.  may  receive 
out  of  the  lands  (b  conveyed  a  certain  annual  Turn ;  and  to  this  fur-> 
ther  ufe,  intent*  and  purpofe,  that  if  fuch  annual  fum,  or  any  part 
of  it,  be  unpud  by  a  certain  time,  it  fliall  be  lawful  for  B.  and  his 
affigns  to  eater  noon*  and  hold  pofTeiTion  of,  the  land,  and  receive 
the  rents  and  pronts  of  it,  until  the  arrears  are  fatisfied :  here,  as 
fbon  as  the  rent  is  in  arrear*  an  ufe*  which  is  ferved  out  of  the  ort-> 
ginal  feifin  of  the  feoffee,  releafee*  conufee,  or  rccoveror,  fprings  up 
and  vefts  in  the  perfon  to  whom  the  power  is  given*  This  ufe  it 
immediately  transferred  into  pofFeffion  by  the  ftatute.  He  nas 
confequentJy  a  right  to  take  and  keep  that  pofleifion  till  the  par- 
pofe  for  whkh  it  is  executed  is  fatisfied,  and  then  the  ufe  deter* 
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mines.  By  virtue  of  this  eftate  he  may  make  a  leafe  for  years  to 
try  his  title  in  eje£lmeiit»eithery  to  obtain  the  pofleffion  of  the  lands, 
if  it  be  with-hdd  from  him,  or,  to  reftore  it»  if  it  be  difiurbed  or 
direfled  i  and  if  he  affigns  the  annual  fam,  this  right  of  entry*  and 
perception  of  the  rents  and  profits  of  the  lands  charged  with  the 
payment  of  it»  palTes  with  it  to  the  affignee.  But  a  dimndioD  aiaft 
oe  made  between  this  cafe  and  that  of  a  grant  of  a  rent  to  be  ifiiiing 
out  of  certain  lands,  with  a  provifo»  dedaration,  or  covenant,  that 
if  the  rent  be  in  arrear,  the  grantee  may  enter,  &c.  Here  there  is 
no  feifin  in  any  perfon,  out  of  which  an  ufe  can  arife  to  the  grantee 
on  non-payment  of  the  rent;  and  therefore  pofleffion  is  not  in  him 
till  he  makes  an  adnal  entry.  But  an  intereft  velb  in  him  when  the 
rent  becomes  in  arrear,  and  he  may  reduce  it  into  pofleffion  by  ejeA- 
ment.  See  ^Haverhill  v.  Hare,  Cro.  Jac,  510.  a,  Rdl.  Rep.  2« 
Poph.  126.  147.  3.  Bulftr.  250.  Jemmett  r.  Cowley,  Sid.  223. 
262.344.,    Raym.  135.  15S.    Saund.  112. 

[Note  94.1  (0  ^^^'  >•  Roll.  Abr.  410.  L.  30.  tho'  it  ffauids  mdiffezcnt  [203.  b| 
whether  it  be  the  fpeaking  of  the  grantor  or  grantee ;  for  in  that 
tafe  it  flull  be  referred  to  the  grantor,  as  no  condition  can  be  re- 
ferved  or  made,  but  on  the  part  of  the  donor,  lefiee,  or  feoflfbr* 
Dyer  6.  And  it  is  immat^al  in  what  part  of  the  deed  the  word 
provifo  (lands,  and  tho'  there  be  covenants  before  or  after.  2.  Rep.  1 

70.  71.  I.  Roll.  Abr.  407.  Dyer  311.  But  when  it  does  not  in- 
troduce a  new  claufe,  and  only  ferves  to  qualify  or  rrftratn  the  ^r- 
nerality  of  a  former  claufe,  it  is  nch  a  coniditieti,  Moore  307.  707. 
—We  (hould  carefully  dlilinguilh  between  a  cwditim^  a  rtmainder^ 
and  a  conditional  limitation.  I.  We  have  feen  that  it  condition  de- 
feats the  whole  eftate ;  that  none  but  the  donor  or  the  heir  can  take 
advanta^  of,  or  enter  for,  the  breach  of  it ;  and  that,  when  he  en* 
ters,  he  is  in  as  of  hb  old  eftace.  Such  is  the  cafe  put  by  Littleton 
of  a  feoffment  in  fee,  referving  a  yearly  rent,  with  a  condition  tha-t, 
if  the  rent  be  behind,  it  (hall  be  lawful  for  the  feoffor  and  his  heirs 
to  enter.  II.  A  remainder  is  defined  by  lord  Coke,  ant.  143.  to  be 
**  a  remnant  of  an  eilate  in  lands  or  tenements,  expe&ant  on  a  par- 
««  ticular  efbite,  created  together  with  ihe  fame,  at  the  fame  time;*' 
fo  that  it  waits  for,  and  only  takes  effe^  in  pofleffion  on,  the  natu- 
ral expiration  or  determination  of  the  firfl  eflate :  as,  if  a  man  limits 
an  eflate  to  J.  for  life,  and  after  his  deceafe  to  H.  in  fee,  this  is  n 
remainder :  it  does  not  defeat,  but  it  expels  the  natural  end  and 
expiration  of  the  firft  eftate  limited  Co  ^.  for  his  life;  and  when 
that  event  happens,  not  the  heir,  but  a  ftranger  has  the  advantage 
of  it.  III.  A  conditional  limitaiton  partakes  of  the  nature  both  of 
1  condition  and  a  remainder,  it  is  to  be  obferved,  that  it  was  an- 
derftood  by  the  old  lawyers,  that  whenever  either  the  whole  fee,  or 
a  particular  eftate,  as  an  eftate  for  life,  or  in  tail,  was  firfl  limited, 
Ao  condition  or  other  quality  could  be  annexed  to  this  prior  eftate 
to  defeat  it,  and  pafs  the  eftate  to  a  ftranger;  for,  as  a  remainder* 
it  was  void,  being  an  abridgement  or  defeafance  of  the  eftate  firft 
limited ;  and,  as  a  condition,  it  was  void,  as  no  one  but  the  donor 
or  the  heirs  could  take  advantage  of  a  condition  broken,  and  the 
entry  of  the  donor  or  his  heirs  unavoidably  defeated  the  livery,  upon 
which  the  remainder  depended.  On  thefe  principles,  it  was  im- 
poftible,  by  the  old  law,  to  limit  by  deed,  if  not  by  will,  an  eftate 
to  a  ftranger,  upon  any  event  which  went  to  abridge  or  determine 
an  eftate  previoufly  limited.    But  the  expediency  and  utility  of  fuch 

liffliutioiis« 
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limitations,  aflifted  by  the  revolation  cfFedted  ilk  our  law  by  the  ihi- 
tute  of  afes,  at  length  forced  them  Into  ufe,  in  fpite  of  the  maxim 
of  law>  that  a  fhranger  cannot  take  advantage  of  a  condition.  Thefe 
limiutions  are  now  become  frequent,  and  their  mixed  nature  has 
given  them  the  appellation  of  conditional  limitations :  they  To  far 
partake  of  the  nature  of  conditions,  as  they  abridge  or  defeat  tha 
eftates  previoufly  limited ;  and  they  are  {6  far  limication9»  as,  upon 
the  contingency  taking  place,  the  edate  paifes  to  a  Granger.  Such 
is  the  limiution  to  J,  for  life,  in  tail,  or  in  fee,  provided,  that  when 
C  returns  from  Rome,  it  (hall  from  thenceforth  remain  to  the  uie 
of  3m  in  fee.  See  mr.  Feame's  fiiTay  on  Contingent  Remainders, 
p.  7.  Of  late,  however,  it  has  been  frequently  argued,  that  the  dif- 
ference between  a  remainder,  and  what  is  generally  underflood  by  / 
a  conditional  limitation,  is  merely  verbal.  See  io«  Mod.  Rep, 
423 «  mr.. Douglas's  note  to  page  727.  of  his  Reports,  and  mr. 
Fearne's  reply  in  the  laft  edition  of  his  EfTay,  p.  1 1  .-—In  addition 
to  what  has  been  mentioned  in  the  concluding  note  on  202.  b.  re- 
fpe^ing  the  principle,  that  when  a  feoffor  enters,  for  a  conditioa  ^ 
broken  he  is  in  as  of  his  former  eilate ;  it  may  be  obferved,  thac 
when  a  tenant  for  life  joins  with  a  remainder  man  in  fuiferin^  a 
common  recovery,  it  is  fometimes  pradifed,  as  a  precaution  againft 
Jetting  in  the  incumbrances  of  the  remainder  man,  to  annex  a  con- 
dition to  the  efbite  of  the  bargainee  or  releafee,  who  is  made  tenant 
to  the  pnecipe,  on  the  non-performance  of  which  his  eftate  is  to 
become  void.  For,  if  J.  be  tenant  for  life,  with  remainder  in  tail 
to  B,  and  B,  executes  leafes,  confeiTes  judgments,  or  otherwife  in* 
cambers  hb  edates ;  and  afterwards  J»  and  B,  join  in  fuffering  a 
common  recovery,  all  the  incambrances  of  B,  are  immediately  let 
in  upon  the  fee  gained  by  the  recovery ;  and  that  fise,  and  every 
cllate  derived  out  of  it,  are  fubjed  to  them.  To  avoid  which,  J^ 
the  tenant  for  life,  by  leafe  and  releafe,  or  by  bargun  and  fale  en- 
rolled, conveys  the  efbte  to  the  intended  tenant  to  the  praecipe,  to 
hold  to  him  and  his  afligns  during  the  joint  lives  of  him  and  the 
grantor  or  bargainor ;  with  a  declaration,  that  fuch  grant  and  re- 
leafe, or  bargain  and  fale  is  made,  to  enable  the  grantee  or  bar- 
gainee to  be  tenant  of  the  freehold  in  the  propofed  recovery ;  and 
a  declaration  of  the  u[c$  to  which  it  is  intended  the  recovery  (hall 
enure.  Then  a  provifo  is  inferted,  that,  if  the  bargainee  or  releafee 
do  not,  within  £x  months,  pay  the  tenant  for  life  1 00,000 1.  or  fome 
other  very  large  fum  of  money,  the  bargain  and  fale,  or  grant  and 
releafe,  ihall  be  void;  and  that  it  ihall  be  lawful  for  the  bar^inor 
or  erantor  to  enter,  as  in  his  former  eUate.  The  money  is  not 
paia  at  the  day  appointed ;  and  thereupon  the  bargain  and  fale,  or 
grant  and  releafe,  is  void,  and  the  bargainor  or  grantor  becomes 
feifed  of  his  ancient  life  eilate.  But,  though  the  bargain  and  fale 
becomes  void,  yet,  as,  at  the  time  of  fuing  the  original  writ  and  the  ^ 
praecipe,  the  bargainee  or  releafee  was  tenant  of  the  freehold,  the 
fubfequent  ceiTer  or  determination  of  his  eftate  does  not  impeach 
the  recovery.  For,  if  the  perfon  again  d  whom  the  praecipe  is 
brought,  be,  at  the  time  when  the  praecipe  is  fucd,  or  at  any  time 
before  judgment,  actual  tenant  of  the  freehold,  it  is  immaterial 
What  becomes  of  it  afterwards.  This  dodrine  has  been  carried  (6 
far,  that  where  a  tenant  to  the  freehold  was  made  by  a  fine,  and  the 
£ne  has  been  reverfed,  yet  the  recovery  was  held  good.  (See 
Xloyd  v.  Evelyn,  1.  S^k.  568.  and  iee  1.  Shower's  Rep.  347. 
^ob.  262.  Noy  126.  t.  Mod.  axS.)    The  recovery  therefore,  in 
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this  cafe,  is  good;  the  freehold  upon  which  it  was  faffered  is  deter* 
mined;  and  the  bargainor  or  grantor  comes  in  of  hb  original 
cftate,  and  of  courfe  avoids  all  the  leafes,  judgments*  and  other  in* 
cumbrances  of  the  tenant  in  tail.  The  reafon  why  the  conveyance 
Is  made  to  the  bargsdnee  or  releafee  during  the  joint  lives  of  him 
and  the  grantor  or  bargainor,  is,  to  preferve  his  powers,  by  leavine 
the  reveriion  in  him.— For.  fappofing  A,  to  be  tenant  for  life,  with 
the  afual  powers  of  leafing,  jointunng,  and  charginc; ;  remsunder 
to  truftees  to  preferve  contingent  remainders ;  remainder  tq  A*% 
firft  and  other  fons  in  tail  male;  remainder  to  his  daughters  as  te- 
nants in  common  in  tail,  with  crofs  remainders  in  tail  between 
them,  if  more  than  one,  with  remainders  over ;  A.  and  his  dangh* 
ters  may  fuffer  a  common  recovery ;  and  it  will  be  good  againft  Am 
and  his  daughters,  and  their  iiTues  in  tail,  and  the  remainders  over. 
Bat  the  etlate&  tail  of  the  fons,  beine  prior  to  the  eftates  of  the 
daughters,  and  being  fupported  by  toe  eftate  of  the  tmHees  for 
pre^rving  contingent  remainders,  are  not,  whether  veiled  or  con- 
tingent, at  the  time  of  the  recovery  afFedled  by  it.— But  if  ^.  grant* 
ed  his  whole  life  eftate  to  the  tenant  to  the  ptzcipe,  it  might  be  ap* 
pfehended,  that  the  powers  relaiin?  to  his  eftate,  whether  append«i> 
ant  or  in  grofs,  would  be  extinguifhed  thereby  (See  Edwards  v. 
Slater,  Hardrefs  410.  and  King  v.  Melling,  1.  Ventris  225.),  and 
a  limitation  or  grant  of  new  powers  would  be  void  againft  the  fons 
and  the  heirs  male  of  their  oodies.  To  prevent  this  queftion  be« 
ing  made.  A*  the  tenant  for  life,  conveys  an  ellate  to  the  intended 
tenant  to  the  praecipe,  only  during  h!s  (the  tenant)  and  the  grantor 
or  bargainor's  joint  lives.  This  continues  the  old  reveriion  in  the 
grantor  or  bargainor,  and  preferves  the  powers  relating  to  his  ori* 
ginal  eilate.«— It  is  cullomary  in  thefe  cafes  to  declare,  that  the  re. 
covcry  fhall  enure  in  the  firft  place,  for  corroborating,  ftrengthen- 
ing,  and  confirming  the  eftate  for  life  of  the  grantor  or  bargainor;^ 
and  all  other  eftates  precedent  to  the  eftate  in  tail  meant  to  oe  de- 
ftroyed,  and  all  powers  and  privileges  annexed  to  fuch  eftate  for 
life,  and  other  precedent  eftates.-^l'he  mode  of  fufi^ering  recoveries 
on  a  conditional  eftate  of  freehold,  was  in  ufe  fo  early  as  the  end  of 
the  laft  century, 

« 

[Note  96.  ]  (0  Few  parts  of  the  law  lead  to  the  difcuffion  of  more  extenfive 
or  ufeful  learning  than  the  law  of  mortgages.  The  nature  of  thefe 
notes  neither  requires  nor  admits  of  more  than  fome  few  general  oIk 
fervatioDs  upon  the  origin  of  mortgages  :«^what  conftitutes  a  mort- 
.  gage ;— the  diffierent  eftates  of  the  mortgagor  and  mortgagee,  and 
the  nature  of  an  equity  of  redemption.— 1  ft.  As  to  the  origin  of 
mortgages  ;«-*from  what  is  faid  of  them  in  this  chapter,  it  appears 
chat  they  were  introduced  lefs  upon  the  model  of  the  Roman  pii* 
nust  or  bypothecat  than  upon  the  common  law  doflrine  of  condi- 
tions.-*2nd.  As  to  what  conftitutes  a  mortgage;— no  particular 
words,  or  form  of  conveyance,  are  neceflar^  for  this  purpo(e.  It 
may  be  laid  down  as  a  general  rule>  and  iubjed  to  very  few  ex-* 
ceptions,  that>  wherever  a  conveyance  6t  affignment  of  an  eftate 
is  originally  intended  as  a  fecurity  for  money,  whether  this  inun- 
tion  appears  from  the  deed  itfelf^  or  by  any  other  inftmmcnt,  it  is 
always  confidered  in  equity  as  a  mortgage,  and  redeemable ;  even 
though  there  is  an  exprefs  agreement  of  the  parties,  that  it  (hall  not 
be  r^eemable,  or  that  the  nght  of  redemption  ftiall  be  confined  to 
a  particular  time,  or  to  a  particidar  defcriptioii  of  perfons.    See 
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NefTComb  v.  Bonham^  i.  Vern.  7*  214.     2.  Ca.  in  Chan.  58.  159. 
Howard  v.  Harris,  1.  Vern.  33. 190.     2.  Ca.  in  Chan.  147.    Tal- 
bot V.  Braddyl,  i  Vern.  183.  394.  Barrel  v.  Sabine,  i.  Vern.  268. 
Mtnlove  v.  Bell,    a.  Vern.  84.     Jennings  v.  Ward,   ibid.  520. 
Price  V.  Perric,  2.  Freeman  258.     Francklyn  v.  Fern,  Barnard. 
Cha.  30.    Clinch  v.  Wetherby,  Caf.  temfi.  Finch,  376.     Cooke  v. 
Cooke,  2,  Atk.  67.    Mellor  v.  Lees,  2.  Atk.  494.     Cottrell  v. 
Furchafe,  Caf.  temp.  Talbot,  61.    Endfworth  v.  Griffith,  i.  firo. 
Par.  Ca.  149.    Floyer  v.  Lavington*  i.  P.  W.  268.     In  many  of 
thefe  cafes  ^he  courts  have  found  it  neceflary,  not  only  to  apply 
their  general  principles,  bnt  to  determine  the  fa£t,  whether  the  con* 
veyance  was  intended  as  an  abfolute  (ale,  or  as  a  fccurity  for  the 
money.    If  the  money  paid  by  the  grantee  was  not  a  fair  price  for 
the  abfolate  purchafe  of  the  eftate  conveyed  to  him  %  if  he  was  not 
let  into  the  immediate  poflefTion  of  the  eftate;  if,  inftead  of  receiving 
the  rents  for  his  own  benefit,  he  accounted  for  them  to  the  grantor^ 
and  only  retained  the  amount  of  the  incereft;  and  if  the  expence  of 
preparing  the  deed  of  conveyance  was  borne  by  the  grantor ;  each 
cf  thefe  circumdances  has  been  confidered  by  the  courts  as  tending 
to  prove  that  the  conveyance  was  intended  to  be  merely  pignoriti- 
tious.— •3d,  As  to  the  nature  of  the  eftates  of  the  mortgagor  and 
mortgagee ;— ^it  was  not,  till  lately,  accurately  fettled,     it  was  for* 
merly  contended,  that  the  mortgagor,  after  forfeiture  of  the  condi- 
^on,  had  but  a  mere  right  to  reduce  the  eftate  back  to  hia  own  poC 
feflion,  by  payment  of  the  money.    It  is  now  eftablilhed,  that  the 
mortgagor  has  an  actual  elUte  in  equity,  which  may  be  devifed^ 
granted,  and  entailed ;  that  the  entails  of  it  may  be  barred  bv  fine 
and  recovery ;  but,  that  he  only  holds  the  poflfeffion  of  the  land,  and 
receives  the  rents  of  it,  by  the  will  or  permiffion  of  the  mortgagee^ 
who  may  by  ejedment,  without  giving  any  notice,  recover  againd 
lam  or  his  tenant.    In  this  refped  the  edate  of  a  mortgagee  is  in- 
ferior to  that  of  a  tenant  at  will.    In  equity,  the  mortgagee  is  con-» 
fidered  as  holding  the  lands  only  as  a  pledge  or  fecunty  for  pay- 
ment of  his  money.    Hence  a  mortgage  m  fee  is  confidered  only 
as  perfonal  eiUte  in  equity,  though  the  legal  eilate  veds  in  the  heir^ 
in  point  of  law.    Hence  alfo  a  mortgagee,  though  in  pofTefTion^ 
wilt,  in  cafe  of  a  living  vacant,  be  compelled  in  equity  to  piefenc 
the  nominee  of  the  mortgaeor  to  it,— even  though  nothing  but  tho 
advowfon  is  mortgaged  to  him.    On  the  fame  principk  there  is  a 
fojfejjio  fratrU ;  and  tenantcy  by  the  curtefy,  of  an  equity  of  re- 
demption.   Cafborne  v.  Scarfe,  i.  Atk.  603.    Keeche  v.  Narne^ 
poug.  21.    Mofs  V,  Gallimore,  ibid.  266.    Amherfl  v«DawUng* 
2.  Vern.* 40 1.     Gaily  v.  Selby,  Stran.  403.     Gardner  v.  GrilHthi, 
a.  P.  Will«  404.     Mackensue  v«  Robinfon,  2.  Atk.  559.— In  thia 
light  the  legiflature  has  viewed  the  different  eflates  of  mortgagor 
and  mortgagee  in  the  flatutes  of  the  7th  of  Will,  and  M.  c.  25.. 
and  9.  Ann.  c.  ^.— 4th,  As  to  the  nature  of  an  equity  of  redemp^ 
tion ;— originally  there  was  no  right  of  redemption  in  the  mortga- 
gor.    Lord  Hale,  in  the  cafe  of  Kofe  Carrick  v.  Barton,  1.  Chan« 
Ca.  219.  fays,  that  in  the  14th  year  of  Richard  IL  the  parliament 
would  not  admit  of  redemption.    See  the  printed  Rolls,  vol.  3. 
p.  259.    It  was,  however,  admitted  not  long  after.    But^  afor  ita 
admimon,  if  the  money  was  not  paid  at  the  time  appointed,  the 
edate  became  liable,  in  the  hands  of  the  mortgagee,  to  his  legal 
charges,  to  the  dower  of  his  wife,  and  to  efcheat ;  and  it  was  an  opi- 
lUQQ,  that  there  was  no  redemption  againfl  thofe  who  came  in  by  the 
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poft.    This  introdoced  mortgages  for  long  terms  of  years.    TheTe 
are  attended  with  tlus  particular  advantage,  that,  on  the  death  of 
the  mortgagee,  the  term  and  the  right  in  equity  to  receive  the 
mongage  debt  veft  in  the  fame  perfon :  whereas,  in  cafes  of  mort« 
gages  in  fee.  the  eftate,  on  the  death  of  the  mortgagee,  goes  to  hb 
heir,  or  devifee.  and  the  money  is  payable  to  his  executor  or  ad- 
miniftrator.     This  produces  a  reparation  of  rights,  that  is  often  at- 
tended with  great  inconvenience,  both  to  the  mortgagor  and  mort- 
gagee.    On  the  other  hand,  in  cafe  of  mortgages  for  years,  there 
u  this  defed.  that,  if  the  eftate  is  foreclofed.  the  monga^ee  will  be 
only  intitled  for  1^  term. — ^To  guard  agunft  which,  it  has  beeii 
thought  advifeable  to  make  the  mortgagor  covenant,  that,  on  noi^- 
payment  of  the  money,  he  vnH  not  only  confirm  the  term,  but  con- 
vey the  freehold  and  inheritance  to  the  mortgagee,  or  as  he  (hall 
appoint,  difcharged  of  all  eqjity  of  redemption.    The  difference 
between  a  tmll  and  an  equity  of  redemption,  is  obferyed  by  lord 
Hale,  in  the  cafe  of  Powlett  and  the  Attorney -general.  Hard.  465. 
It  frequently  happens,  that  mortgagees  in  fee  and  trufte<;s  devife 
their  real  eilates.  by  very  gener^  words,  and  that  4  dpubt  arifes« 
whether  the  eftates  held  by  them  in  trufl.  or  by  way  of  mortgage 
pafs  under  that  devife.— The  cafe  of  Marlow  v.  Smith.  2.  P.  Wil- 
liams. 198.  is  an  authority  in  fupport  of  their  paffing  by  fuch  a  de- 
vife.^*l'he  fame  point  was  alfo  decided  in  a  cafe  called  the  Attor- 
ney-general v.  Philips,  heard  in  Chancery  on  the  i6th  of  November 
1767.— There,  a  general  devife  of  this  defcription.  by  a  truftee.  was 
conflrued  to  pafs  lands  held  by  him  in  truft  for  a  charity.— It  may* 
however,  be  obferved.  that,  though,  where  the  expreflion  is  general. 
and  there  is  nothing  to  reflrain  the  generality  of  it.  there  is  m>and 
to  contend  that  truS  eftates  and  lands  in  mortgage  will  pa(s ;  yet» 
where  the  devife  is  of  fuch  a  defcription  as  to  be  incompatible  with 
the  nature  of  eflates  held  upon  truft  or  in  mortgage,  it  may  be  fuf- 
ficient  to  reftrain'the  generality  of  the  exprefBon.-^Thus.  if  a  peiiba 
feifed  of  lands  held  by  him  in  truft  or  mortgage,  devifes  all  his 
eftates  to  various  ufes  in  Arid  fettlement,  as  it  is  impoffible  to  fup- 
pofe  the  teftator  could  niean  the  eftatcs  in  queftion  to  pafs  in  that 
manner,  it  may  perhaps  be  held,  that,  they  do  not  pafs.  So.  if  a  mort* 
gagee  in  fee  devifes  all  his  perfonal  eftate  to  J.  and  appoints  him 
executor.'  and  devifes  his  real  eftate  to  £.  there  feems.  in  many  cafes 
of  this  defcription.  great  reafon  to  contend  he  did  not  intend  the 
lands  in  mortgage  ihould  pafs  to  B.    But.  if  a  perfon  devifes  all  his 
real  and  perfonal  eftate  to  another,  and  appoints  him  executor,  there 
feems  reafon  to  fuppofe,  that  he  intended  the  legal  fee  of  the  mort- 
gage ftiould  veft  in  him. — But.  as  the  cafe  of  Marlow  v.  Smith,  and 
the  Attorney-General  y  Philips,  are  decifive.  it  feems  prudent^  in 
all  cafes  of  this  nature*  to  require  the  concurrence  both  of  the  heir 
atid  devifee.— And.  to'prcvcni  any  queftion  of  thislcind  from  arifing, 
it  is  advifeable.  that  in  wills  there  ft)ould  be  an  exprefs  devife  of  the* 
eftates  held  by  the  teftator  in  truft  or  mortgage. 
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1)   r.  7*.  15.  yac.    Jfter  ccvenMnt  to  fiand  ftt%ii  t9  tbiufi  j^J,  [2^5*  ^** 

Tfis  heirs,  wtb  frtruijo  of  relocation  on  payment  to  B.  amd  bis  of- 

Jignsi  B.  dies\  be  may  tender  to  tbe  heir,  and  renjoke.    AUenU  caje. 
Ley,  55.  b.     Hal.  MSS. 

( I )  Lord  Coke  here  confiders  the  efFefl  of  impofttble  conditions.  r2o6«  M 
ift.  Where  they  arc  pofliblc  at  the  time  of  their  creationt  but  after-  ^ 
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wards  become  impoflible ;  and  he  diilinguifhes  that  jmpofllbilty 
which  is  produced  by  the  a£t  of  God,  and  that  which  is  produced 
by  the  att  of  the  party.     2dly.  When  they  are  impoflible  at  the 
time  of  their  creation.     3dly.  When  they  are  againft  law,  either  as 
mala  probibita,  or  mala  in  fe.     4thly,  When  they  are  repugnant  to 
the  grant  by  which  they  are  created,  or  to  the  ellate  to  which  they 
are  annexea.     It  fliould  be  obferved,  that  a  condition  is  then  only 
con&dered  in  the  eye  of  the  law  as  impoflible  at  the  time  of  the 
creation,  if  it  cannot,  by  any  means,  take  effeft.     Such  is  the  cafe 
put  by  lord  Coke,  that  the  obligee  ihall  go  from  the  church  of  St. 
Peter  at  Weftminfter  to  the  church  of  St.  Peter  at  Rome,  within 
three  hours.    But,  if  it  only  be  in  an  high  degree  improbable,  and 
fuch  as  is  beyond  the  power  of  the  obligee  to  effeft,  it  is  not  then 
coniidered  as  impoffible.     See  the  cafes  of  this  nature  in  i.  Roll. 
Abr.  419,  420. — It  is  faid.  that  if  the  condition  of  a  bond  be  to 
pay  a  certain  fum,  or  to  do  any  other  a£t,  out  of  his  majefty's  do- 
ninions,  the  condition  is  void,  and  the  bond  is  fmgle,  becaufe  the 
performance  of  it  cannot  be  tried.     See  21.  Edw.  4.  10.— It  was 
opon  a  iimilar  principle,  that  if  a  man  profelfed  himfelf  a  monk  in 
a  religious  houle  beyond  feas,  it  was  no  difability,  becaufe  the  fadk 
could  not  be  tried.     For  the  only  method  which  the  law  had  to 
know  if  a  man  was  profefTed,  was  to  iffue  a  writ  in  the  king's  name 
to  the  bilhop  of  the  diocefc,  commanding  him  to  cerdfy,  if  fuch  ^ 
monk  was'profeiTed,  in  fuch  a  houfe,  in  fuch  a  place,  within  his  dio- 
cefe.     But  this  method  could  not  be  ufed  with  refpedt  to  foreiga 
profeilions,.  as  the  bi(hop  was  not  bound  to  obcjr  the  king's  writ, 
and  might  certify  either  true  or  falfe,  without  fubjedling  himfelf  to 
punilhment.    For  this  reafon,  no  notice  was  taken  in  our  law  of  fo- 
reign profeffion. — ^Thus  L.  RoUe,  2.  Abr.  43.  fays,  "  If  an  Eng- 
*»  liftiman  goes  into  France,  and  there  becomes  a  monk,  he  is,  not- 
«*  withftanding,  capable  of  a  grant  in  England;  for  that  fuch  pror 
•«  feffion  is  not  triable ;  and  alfo,  for  that  Sx  profeffion  is  taken  away 
••  by  the  ftatute ;  and,  by  our  religion,  now  received,  fuch  vows 
•'  and  profeffion  are  held  void.     I  have  beared,"  continues  he, 
^  that  this  was  in  44.  Eliz.  in  one  Ley's  cafe,  refolved  accordingly 
"  by  all  theJuiUces  in  Chancery  •lane." 


206.  b.] 


(1)  It  is  obferved  in  i.  P.  W.  189,  that  *'  all  inftances  of  conr  [Note  99.) 
f*  ditions  againft  law,  in  a  legal  fenfe,  are  reducible  under  one  of  '  ^ 
*'  thefe  three  heads ;  either,  to  do  malum  in/e»  or  malum  probibitwifi 
**  adly,  to  omit  the  doing  of  fomething  that  is  a  duty ;  jdly,  to 
«*  encotfrage  fuch  crimes  and  omiffions.  And  fuch  conditioi;is  as 
**  thefe,  the  law  will  always,  and  without  any  regard  to  drcum- 
f  ftances,  defeat."  It  is  not  withih  the  plan  of  thefe  notes  to 
enumerate,  or  difcufs,  the  various  inllances  in  which  the  conditions 
of  bonds  have  been  held  unlawful  at  law,  or  in  equity.  Thofe 
which  chiefly  deferve  confideration  are  fuch  as  relate  to,  |ft»  Bonds 

fiven  for  procuring  marriages,  or  what  is  ufually  called  marriage 
rokage.  See  Hall  v.  Potten,  3.  Levinz.  411.  Shower's  Par^ 
Caf.  j6.  Brown's  Par.  Caf.  60.  Scribblehill  v^  Brett,  ]^rowq> 
Pari.  Cafes  57.  Heat  v.  Allen,  2.  Vern^  588.  Cole  v.  Qibfon^ 
|.  Vez.  C03.  2dly,  Bonds  reibaining  the  obligor  from  a  free  ex- 
ercife  of  a  trade.  Here,  if  the  refiramt  be  qualified,  fo  as  only  to 
take  in  a  particular  place,  and  the  breach  of  the  condition  tends 
apparently  to  the  detriment  of  the  obligee,  and  a  confiderauon  14 
etvcn  by  dl9  Qbli£ec  to  Ul€  obligor  for  cxcsnong  the  bond,  toe 
^  •      -  ^^^j  -9         ^onditipi^ 
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condition  will  not  be  impeached  other  at  law  or  in  equity.  See 
I.  P.  W.  190,  191.  loth  Mod.  133.  3dly»  Bonds  of  refigiiation. 
The  validity  of  thefe  bonds,  and  the  propriety  of  their  being  fup« 
poned,  confidered  as  a  matter  of  policy 5  was  moft  elaborately  and 
ably  diifcafTed  in  the  great  caufe  of  the  Uihop  of  London  and 
Pytche,  heard  on  appeal  in  the  Houfe  of  Lords  in  May  1783.  A 
ilate  of  this  cafe,  and  of  the  arguments  and  fpeeches  of  the  lords » 
prelates,  and  judges  who  fpoke,  when  it  was  heard  before  the  Lord^ 
18  to  be  found  in  Mr.  Cunningham's  Law  of  Simony ^-.-It  feems  to 
be  fettled,  that,  if  a  bond  is  given  with  a  condition  to  do  feveral 
things,  and  only  fome  of  them  are  againft  law,  the  bond  fiiall  be 
good  as  to  the  doing  the  things  agreeable  to  law,  and  only  void  as 
to  thofe  which  are  againft  law.  Norton  v«  Sims>  Hob.  14.  Mof- 
qell  v.  Middleton,  237.  Pearfon  v.  Humes,  229.  Chefinan  v« 
Nainby,  2.  lord  Raymond  1456. 


[Note  100'] 


(i)  Here  the  performance  of  the  condition  is  excufed  by  the  de-  [2Cy.  t 
fault  of  the  feoffee  or  obligee,  viz.  by  tender  and  refufal.  It  is 
alfo  excufed,  i.  By  his  abfence  in  thofe  cafes  where  his  prefence  is 
neceflary  for  the  performance  of  the  condition,  a.  By  his  obilruft- 
ing  or  preventing  the  performance.  And  3.  By  his  neglecting  to 
do  the  firft  a£l,  if  it  is  incumbent  on  him  to  perform  it.  See  the 
cafes  in  i.  Roll.  Abr.  457,  458.  It  is  alfo  excufed,  in  fome  cafesp 
by  his  not  givmg  notice  to  the  feoffee  or  obligee.  See  i.  Roll* 
Abr.  463.  467,  468. 

iKpte  |oi.]        (f )  In  the  loth,  1  xth,  and  12th  editions,  there  is,  in  the  margin* 

a  reference  to  3.  Cro.  755 ;  but  there  is  no  fuch  page  in  that  vo-» 
l^me  of  Croke.  Mod  probably  it  is  mifprinted  for  1.  Cro.  75  j. 
Cotton  v.  Clifton^  where  it  was  held,  ^  that,  where  an  obligation  is 
f'  piade,  and  afterwards  a  defeafance  is  made  thereof,  if  he  pays  a 
**  lefs  fvm,  there,  if  he  pleads  the  defeafance  and  the  tender  of 
"  the  lefTer  fum*  he  need  not  to  fay.  |0«/  timfs  frifi  i  for,  by  the  ten* 
f«  der,  he  was  difcharged  of  all;  but  otherwife  it  b  of  an  obliga- 
«'  tion,  with  a  condition  to  pay  a  leflfer  fum." 

[Np^e  \^%^  (3)  None  of  the  authorities  in  the  margin  so  to  this  point.  In 
PIo.  1 56.  it  is  laid  down,  that  a  leafe  and  releate  may  be  pleaded  as 
a  feoffment;  and  i.  Finch  48.  and  a.  Finch  68.  it  is  faid,  that  a 
leafe  and  rcleafe  amount^  to  a  feoffment.  But  this  maft  be  under* 
itood  with  fome  qualifications,  as  the  operation  of  a  feoffment  is,  in 
fome  inftances,  much  more  forcible,  and  of  courfe  may  be  much 
more  beneficial  to  the  perfon  entitled  to  the  benefit  of  the  condi« 
tion,  than  the  operation  of  a  leafe  and  releafe.  The  nature  of  a 
feoffment  will  be  confidered  in  one  of  the  notes  to  the  Chapter  of 
Releafes.-^With  refpeft  to  the  difference  adverted  to  in  the  notes, 
between  the  operation  of  a  leafe  and  releafe»  Vid  the  operation  of 
a  feoffment;  it  is  immaterial  whether,  by  the  leafe,  is  undetffood  a 
bargain  and  fale  for  years  under  the  ftatute,  or  a  leafe  at  common 
law,  with  an  a£lual  entry  by  the  lefTee.  In  either  cafe,,  though  the 
leflbr  had  the  poffeflion,  yet,  unlefs  he  was  feifed  of  thje  freehold, 
when  he  executed  the  leafe,  his  releafe  woidd  not  vefl  an  ellate  of 
freehold  in  the  releafee.  But  his  feoffment,  if  he  had  but  a  mere, 
poffeffion,  would  veil  the  freehold  in  the  feoffee.  In  the  fame  man- 
i^r,  if  tenant  ior  life  enfeoffs  in  fee,^  it  diveffs  the  whole  inherit- 
ance, and  is  a  forfeiture  of  his  effavte.  ^ut  nothing  of  this  i>  pror? 
4  4.ace4 
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duced  by  a  releafe  grounded  on  a  previons  leafe*  either  at  common 
law  or  by  the  ilatute. 

207*  b.l      ^'^  ^^  ^^  account  given  in  Bla.  Com.  vol.  L  ch.  7.  of  his  [(^ote  toi.l 
/*      '  J  majefty's  prerogative  rcfpeding  the  coin  of  the  kingdom ;  and  fee  "* 

5.  Mod.  7.  2.  Sal.  446.  For  the  etymology  of  the  word  Sterling, 
ice  Da  Cange  and  Spelman's  Gloflaries,  under  the  word  EfterliH' 
gus ;  and  Mr.  Leake's  Hiftorical  Account  of  £ngli(h  Money,  page  20. 
Guineas  took  their  name  from  the  gold  brought  from  Guinea  by 
the  African  company,  who,  as  an  encouragement  to  bring  over 
gold  to  be  coined^  were  permitted,  by  their  charter,  to  have  their 
ilamp  of  an  elephant  upon  the  coin  made  of  the  African  gold.*^ 
By  a  proclamation  of  the  22d  of  December  1717,  the  guinea, 
which  till  then  had  been  current  for  21  (hillings  and  iixpence,  was 
reduced  to  2 1  (hillings,  and  half-guineas,  double  guineas^  and  £ve 
pound  pieces  in  proportion* 

(3)  And  if,  at  the  time  of  the  feoiFment,  a  purer  or  more  weighty  [Note  104.1 
money  were  current,  and,  before  the  day  of  payment  coin  of  a  bafer 
alloy  is  eftabliihed  by  proclamation,  a  tender  of  the  fum  in  that  coin 
is  good.    Dav.  Rep.  1 8*    Note  to  tke  I  itb  idition* 

2o8«  a,  1      ( ' )  ^'^  ^^^  /*™®  manner,  equity  permits  all  perfins  to  redeem^  n»bo  [Note  loc.l 
*  J  ba<oe  any  eft  ate  or  interejl  in  the  equity  of  redemption  of  the  mortgagor  \ 
as  tenant  for  life,  remainder-man  or  reverfioner,  jobtrefs,  tenant 
by  the  curtefy,  by  elegit^  ilatnte  merchant  or  (bple,  &c«    AH  thefe 
may  redeem }  and  volunteers  are.  'equally  admitted  to  redeem,  as 
purchafers  for  a  valuable  confideration.  Howard  v.  Harris,  i.Vero, 
193.     2.  £q.  Caf.  Abr.  594.     The  tenant  for  life  and  jointrefs 
contribute  towards  the  redemption  of  the  mortgage  debt.     In 
I.  P.  Williams  6^0.  the  reporter  dates,  that  he  mentioned  to  the 
court,  that  the  life  eftate,  (efpecially  in  the  cafe  where  the  tenant 
for  life  had  the  remainder  in  fee,)  might  be  valued  at  two- fifths, 
which  had  been  done  in  fome  cafes ;  yet  the  court  faid,  how  equit- 
able foever  that  might  be,  it  was  not  the  pradice,  for  which  reafon 
it  would  be  dangerous,  and  create  uncertainty  to  go  out  of  the 
rule ;  and  the  regifter  faid,  he  had  never  known  a  life  valued  ac 
more  than  one  third.— But  the  remainder-man  or  owner  of  the  in- 
heritance mull  come  in  to  redeem  in  the  life  of  the  tenant  for  life, 
or  jointrefs ;  for  he  cannot,  after  their  deceafe,  compel  a  contribu- 
tion from  their  a(rets.     1.  P.  Williama  6c o.    Cornifh  v.  Mew, 
|.  Cha.  Ca.  271.    Prece.  Cha.  62.    Howell  v.  Price,  424.  — In 
what  cafes  the  dowerefs  will  ie  permitted  to  redeem,  is  a  quedion 
which  involves  in  it  many  points  of  great  nicety.    The  law  re« 
quires  a  legal  (bifin  in  the  hulband;  and  it  is  a  fetded  point,  that 
the  wife  cannot  be  endowed  of  a  truft  eftate*    Upon  this  principle, 
it  was  generally  nnderdood,  that  the  wife  was  not  entitled  to  her 
dower  out  of  an  eftate,' which^  at  the  time  of  her  marriage,  was  fub- 
jedl  to  a  mortgage  in  fee.     But  this,  perhaps,  was  never  formally 
determined,  till  the  cafe  of  Dixon  v.  Onflow,  decreed  by  lord 
Loughborough,  and  the  other  lords  commiffioners,  on  the  13  th  of 
November  1783,  againft  the  wife,  without  hearing  the  coun&l  for 
the  h^ir.    But  the  cafe  is  different  with  refped  to  mortgages  for 
terms  of  years.    It  may  be  obferved  here,  ift.  that,  at  common 
bw,  if  a  leafe  be  made  ^r  a  term  of  years,  rendering  rent,  the  wife 
U  entitled  co  her  dower  of  a  third  part  of  the  rcverikHX  by  metca 
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[Note  1 05.]  and  bounds^  and  to  a  third  part  of  the  rent;  and  execution  will  not  T  joSt  t 
ceafe  during  the  term.  sdiy.  If  the  hufband  makes  a  gift  in  tail*  ^ 
rendering  rent,  as  the  rent  is  payable  out  of,  or  in  refped  of,  an  eflate 
of  inheritance,  the  wife  will  be  endowed  of  a  third  part  of  the  rent. 
3dly.  If  the  huiband  makes  a  leafe  for  life,  rendering  rent,  the  wife 
is  not  entitled  to  her  dower  of  the  rent,  becaufe  it  is  not  payable,  in 
this  cafe,  oat  of,  or  in  refpefl  of,  an  edate  of  inheritance.  4thly.  If 
the  huftiand  makes  a  leaie  for  years,  referving  no  rent,  then  judg- 
ment will  be  given  for  the  wife,  with  a  c^t  exeeutio  during  the 
term.  This,  if  the  term  be  of  lone  duration,  deprives  her,  virtu- 
ally,  of  her  dower.  5thly,  If  a  perlon  purchafes  an  eftate  of  inhc« 
ritance  which  is  in  mortgage  for  a  term  of  years,  whether  he  only 
purchafes  the  equity  of  redemption,  or  difcharges  the  mortgage, 
the  wife  of  the  vendor  will  not  be  entitled  to  her  dower  in  equity. 
6thly.  If  a  perfon  dies  feifed  in  fee,  fubjefl  to  a  term  of  years,  if  the 
term  be  a  term  in  grofs,  for  fecuring  the  payment  of  a  fum  of  mo* 
ney,  the  widow,  by  difcharging  the  money  fecured  by  it»  or  paying 
one-third  of  the  intereil»  mil  be  entitled  to  dower,  ythly.  If  the 
term  be  an  outllandtng  fatisfied  term,  (he  will  alfo  be  intiUed  to  her 
dower  againft  the  heir.  Ante  52.  a.  Bro.  Abr.  Dower  44.  60.  ^9. 
I. Roll.  Abr.678.  Bodmin  and  Vandebendy^  Shower's  Cafes  in  Par- 
liament, 69.  Brown  v.  Gibbs,  Precedents  in  Chancery,  97.  Wray 
V.  Williams,  ibid.  151.  Dudley  v.  Dudley,  241.  ibid.  201.  Banks 
▼•  Sutton,  2.  P.  Williams  700.  Hill  v.  Adams,  2.  Atkyns  xoS. 
Amb.  6.  under  the  name  of  Swannock  v.  Liffi:>nL«»-The  laft  of 
thefe  cafes  applies  particularly  to  the  poiition  contained  under  the 
5th  divifion,*— that  in  the  cafe  of  a  purchafor,  the  wife  will  not  be 
relieved  in  equity  againft  an  outftanding  term  of  years.-— As  this 
circumftance  frequently  occuiS  in  pradice,  and  the  general  dofirine 
of  terms  of  years,  as  they  zffeGt  aower,  is  very  important,  we  pre* 
fent  the  reader  with  a  manufcript  note  of  lord  Hardwicke's  argn* 
ment,  on  makine  his  decree  in  the  cafe  lad  mentioned,  where  he 
enters  very  largely,  and  with  his  ufual  ability,  both  on  the  general 
dedrine,  and  its  application  to  the  point  in  queftion* 

*'  Lord  Chancellor.-— Plaintiff's  humand,  being  feifed  of  a 
freehold  eftate,  fubje£l  to  a  term  of  one  thoufand  years  ftanding  out 
in  a  mortgage,  by  virtue  of  a  mortgage  made  by  his  father,  conveys 
the  inheritance  to  defendant  for  a  valuable  coniideration;  and,  at 
the  time  of  this  conveyance,  defendant  takes  an  affignmexit  of  the 
term  in  mortgage,  in  the  name  of  truftees,  to  wait  and  attend  upon 
fuch  inheritance :  and  now  the  plaintiff  brings  her  bill  againft  de- 
fendant the  purchafer,  for  dower,  praying  to  be  admitted  to  redeem 
this  mortgage  term,  and  to  have  it  out  of  the  way;  and,  upon  pay- 
ment of  her  proportion  of  the  mortgage  money,  to  be  let  into  her 
dower  immediately,  that  Ihe  might  not  wait  till  the  determination 
of  the  term. — Queftion  is.  Whether  the  court  ought  to  decree 
this,  under  the  preient  circnmftances  of  the  cafe  ?  I  cannot  fay 
but,  that  the  decree  already  maiie  at  the  rolls  for  plaintiff  the 
widow,  is  abfolutely  confiftent  with  the  mere  reafon  of  the  thin^.. 
if  it  was  not  to  be  xonfidered  originally,  and  fettled;  but,  as  this 
mud  depend,  not  only  upon  the  precedents  of  the  court,  but  the 
pradice  of  conveying  titles  to  ettates,  upon  which  the  precedents 
thcmfelves  were  fettled,  I  do  not  wonder  that  a  decree  of  this 
kind  (hould  be  made  by  a  judge,  who  was  not  abfolutely  conver- 
fant  in  fuch  precedents  pf  the  court,  and  the  diftindlion;  takei^ 
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«  tbcrein*  Bat,  upon  confideradon  of  theni»  And  ihe  great  authority 
relied  apoQ»  of  lady  Radnor  s^nd  Vandebendyy  Show.  P.  C  I  am 
pf  optnioni  that  the  decree  ought  to  be  reverfed.  And>  if  it  (hould 
not,  would  it  not  be  going  diredly  contrary  to  that  great  aotho- 
fity*  smd  the  reafons  upon  which  ic  is  founded*  and  make.fuch  un« 
fertility  in  this  court  in  regard  to  purchafes*  that  the  fubjed  would 
poc  know  what  to  rely  upon  ?  The  wife  here  claims  her  dower* 
fubjed^  to  a  term  originally  Handing  out  in  a  mortgage.  The  coa« 
'fequence  of  that  is,  that^  in  law,  though  ihe  might  have  brought 
her  writ  of  dower,  and  recovered  judgment*  yet  Sie  could  not  hav^ 
had  the  benefit  of  it,  till  after  the  determination  of  the  term ;  for 
(he  judgment  would  be*  with  a  u//at  executio  till  that  time.  This 
WAS  the  wife's  legal  remedy;  and*  that  being  fo,  (he  comes  into  this 
court  upon  the  foundation  of  her  general  right  of  dower*  to  be  de* 
livered  from  tuat  reftridion  which  the  law  impofes  upon  her*  from 
having  the  bene^t  of  it*  till  fuch  determination  of  the  term*  and  to 
be  adn^itted  to  redeem  this  term*  which  is  now  not  m  the  hands  of 
the  mortgagee*  but  of  the  purchafpr*  as  being  afligned  to  attend 
l}pon  tlie  inheritance,  and  for  the  other  purpofes  before  mentioned: 
and»  thoiigh  the  alignment  is  not  in  the  words  '^  to  proted  the  in- 
heritance from  dower*  or  mefne  incumbrances*"  yet  it  is  always  fo 
iinderftood ;  otherwife  there  would  be  no  ufe  in  taking  the  term  in 
the  name  of  a  truftee.-:-^[t  is  admitted  by  the  defendant*  in  cafe 
^hings  had  flood  as  they  were  at  the  time  of  the  marriage*  viz, 

{hat  the  term  had  been  in  the  mortgagee*  and  inheritance  in  the 
luftandy  as  heir^  or  purchafed  from  him  by  the  purchafor  without  af« 
i|ignment  of  the  term«  as  here*  the  wife*  as  entitled  to  dower*  might 
then  have  come  here  to  redeem  the  mortgage*  to  have  the  benefit 
of  coming  at  her  dower  immediately*  by  paying  off  the  mortgage 
money*  or  keeping  down  the  intereft  for  the  benefit  of  the  heir  or 
purchafor.  And  even  this  was*  (when  originally  fettled)  going  a 
good  way  in  favour  of  a  dowereij*  though  it  was  confident  with 
the  reafon  of  the  thing ;  for*  as  fiie  was  entitled  to  dower*  and  as  a 
mortgage  is  only  a  redeemable  intered*  it  is  fit  the  equity  of  re- 
demption ihould  follow  the  nature  of  the  intereft  in  the  cllate;  and 
ihe  to  be  endowed*  and  the  heir  at  law  to  be  enticed  to  the  inhe- 
liuncc  fubjeA  to  fuch  dower*  was  giving  the  wife  a  real  benefit 
arifing  from  her  dower*  and  not  a  mere  nominal  one*  as  it  would  be 
at  law*  where  there  is  an  outfianding  term ;  for*  when  the  law  fays*  (he 
ihall  have  judgment  for  dower*  but  with  a  cejfat  executh  till  the  deter* 
mination  of  the  term*  that  is  in  fadl  to  fay*  ihe  (hall  have  no  dower» 
and  therefore  this  court*  as  again d  the  heir*  but  not  the  purchafer  of 
the  term  and  inheritance*  gives  her  the  benefit  of  her  dower*  by  re- 
moving the  term.  And*  if  all  the  cafes  of  tenancy  in  dower  and 
curtefy  likewife  were  now  originally  totbe  confidered,  it  might  as 
well  be  left  upon  the  (Irength  of  the  law*  for  it  is  undoubtedly  a 
mere  legal  title  that  the  one  has*  as  well  as  the  other ;  and  there  is 
no  contraA  of  the  party's  intervening.  Therefore*  if  a  womaa 
inarries*  and  the  hufband  is  in  pofie(fion  of  an  eftate*  or*  if  a  man 
marries*  ^nd  the  woman  is  in  poiTeffion  of  an  eftate*  each  party 
knows  tliat*  at  the  time  of  the  marriage*  their  eftates  are  liable  and 
fnbjedi*  on  the  one  fide*  to  a  tenancy  by  the  curtefy*  and^  on  the 
other*  to  dower  and  to  all  mefne  incumbrances  and  terms;  and 
there  is  no  harm  to  fay*  that  both  (hall  take  their  chance.  The 
commiferation,  in  refpe^  to  dower,  b»s  arife^  from  the  determina- 
^ "lions 
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[Note  105.] ''  tions  in  favour  of  tenancy  by  the  curtefy ;  and  indeed,  the  diAuic^r^oS,  a« 
tion  made  between  dower  and  tenant  by  carcefy  is  fbonded  opon^ 
very  flight  r.eafons ;  but,  however,  it  has  been  fo  eftabliihed.     The 
great  point,  in  this  cafe,  depends  upon  the  determination  in  caie  of 
ford  Radnor  and  Vandebendy,  in  Show.  P.  C.  and  Preced.  Chan* 
and  that  was  thus :  (I  mention  it  from  lord  Somers's  own  notes) 
-—It  was  lent  to  the  mafter,  in  order  to  ftate  the  cale,  who  Hated 
it :— ^That,  Charles  earl  of  Warwick^  upon  the  marriage  of  his  (bnt 
fettled  his  eftate,  as  to  part*  in  jointure  to  his  lady,  and  part,  upon 
the  fon  in  tail,  and  part,  upon  himfelf  in  tail ;  and,  opon  failure  of 
ifliie  male,  then  to  truHces  for  99  years,  to  be  difpofed  of  by  the 
faid  earl,  either  by  deed  or  will,  and,  for  want  of  fnch  appointment^ 
the  term  was  declared  to  be  for  the  next  in  remainder,  and  to  be 
attendant  upon  the  inheritance;  and,  as  to  a  third  part  of  a  moiety 
of  the  eilate,  it  was  limited  to  lord  fiodmyn  in  tail.    The  fon  died 
without  iiTue}  and  then  the  earl,  according  to  his  power  of  ap- 
pointment, charges  the  ellate  with  (bme  annuides,  fome  of  which 
were  determined  at  the  time  of  the  purchafe  in  queftion^  and  fome 
were  continuing ;  and  then  the  trull  term,  which  was  merely  focbt 
was  to  be  attendant  upon  the  inheritance.    Vandebendy  purchafea 
of  lord  Bodmyn,  plaintiff's  hulband,  that  part  of' the  eftate  limited 
to  him;  and  took,  not  only  a  conveyance,  but  a  recognizance  in  two 
llatutes,  in  very  confiderable  Turns,  to  indemnify  the  eftate  from  in- 
cumbrances, and  againll  the  wife's  dower,  and  for  fuffering  a  reco- 
very, and  took  an  affignment  of  the  term.    Vandebendy  afterwards 
conveys  to  fir  John  Rotheram,  which  occafioned  it  to  be  called  in 
Preced.  Chanc.  65.  by  the  name  of  lady  Radnor  ▼.  Rotheram.— 
Lady  Radnor  brought  bill  to  have  the  benefit  of  dower  againft  Van* 
debendy,  (who  purchafed  of  lord  Bodmyn  her  hufband,)  and  to  fet 
this  term  out  of  the  way ;  and,  by  the  decree  before  made,  lord 
Jefierys  inclined  to  give  relief,  and  did  fet  the  term  out  of  the  way» 
and  diredt  (he  Aiould  bring  dower  at  law;  but  lord  Somers  rc- 
verfed  that  decree;  and»  upon  appeal  to  the  hoofe  of  lords,  the  re- 
verfal  was  affirmed.    There  was  great  doubt  in  this  court,  and  ib 
in  the  hottfe  of  lords ;  and  there  was  a  great  inclination  in  the  hoiile 
to  reverfe  that  decree  of  lord  Somers ;  but,  when  the  conniel  came 
to  the  bar,  the  lords  afked.  Whether  it  was  ufual  for  conveyancers 
to  convey  term  for  y<:ars  to  attend  the  inheritance,  to  prevent 
dower?  and  the  counfel,  with  great  candor,  faying  it  was, the  lords 
affirmed  lord  Somers'  decree.  The  point  that  weighed  in  the  judg- 
ment was,  that  this  was  the  cafe  of  a  purchafe  for  valuable  confi* 
deration;  that,  in  making  conveyances,  purchafers  relied  upon 
that  method  of  taking  a  conveyance  of  the  inheritance  to  them- 
felves,  and  an  affignment  of  the  term  ftanding  out  to  a  truftee,  to  at* 
tend  it ;  that  the  outilanding  term  was  prior  to  the  title  of  dower 
in  the  wife,  and,  therefore,  purchafers  have  relied  upon  that,  as  a 
bar  to  fuch  dower;  fo  that  this  court  and  houfe  of  lords  were  of 
opinion,  that,  if  they  were  not  to  permit  that  to  be  fo,  it  would  bo 
to  overturn  the  general  rule,  which  had  been  eftablilhed  and  prac- 
tifed  by  many  titles  to  eftates,  and  tend  to  make  fuch  titles  preca* 
rious  for  the  future.  And,  as  to  what  was  faid  in  the  caie  of  Brown 
and  Gibbs,  Preced.  Chanc.  99.  viz.  that,  though  there  was  a  pur- 
chafer,  in  the  cafe  of  lord  Radnor  and  Vandebendy,  vet,  that  the 
court  did  not  go  upon  that  reafon — I  do  not  know  who  reported 
that  to  be  the  faying  of  the  court;  boc  this  I  know«  that  that  waa 
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<«  the  only  reafon  for  the  determination  there ;  >anci  that  is  plain,  for 
Vandebendy,  the  parchafer,  having  purchafed  for  a  valuable  conii* 
deration,  lord  Somers  did  rely  upon  that  greatly ;  for  he  faid,  ic 
has  been  always  looked  upbn,  that  a  term,  purchafed  in  by  fuch  a 
perCbn  to  protect  the  inheritance  againft  dower.  Sec.  has  been  fuffi-* 
cient  for  uiat  purpofe ;  and  therefore,  it  would  not  only  be  a  new 
thing  to  determine  it  (hould  not,  but  of  very  great  confequence^ 
and  greater  than  what  appears  at  fir  ft  view,  be  fides  what  has  been 
already  mendoned,  and  eipecially,  iince  praditioners  have  all  along 
advifed  this  method,  whereby  many  perfons  have  been  purchafers 
in  that  way;  and  there  cannot  be  a  ftronger  argument  againft  al- 
tering this  method  by  any  determination,  than  to  fay,  ic  was  never 
done :  but  the  argument  by  the  counfel  was  of  another  nature ;  for 
they  faid,  that  jadgment  has  been  given  for  dower  in  all  ages,  and, 
in  the  cafe  of  a  term,  as  in  the  prefent  cafe,  (he  might  come  into 
this  courts  to  have  the  benefit  of  her  dower,  notwithllanding  fuch 
term.    Ever  fince  this  cafe,  it  has  always  been  faid  that  the  court  is 
boand  by  it ;  and,  on  the  other  hand,  I  have  heard  it  often  faid  by 
the  courts  that  they  will  go  no  farther.    And  therefore,  to  have  the 
benefit  of  a  determination,  every  perfon's  cafe  mull  be  exadly  and 
ftridly  the  fame  with  that.    I  am  of  the  fame  opinion  too,  and  will 
not  go.any  further  than  that  cafe  does.    So  that,  then  the  queftioa 
comes  to  be  this,  Whether  there  is  any  diitindion  between  this  cafe 
and  that?  It  is  faid,  that,  there  the  purchafer  was  allowed  to  prote& 
himfelf,  by  taking  in  the  term  attendant  upon  the  inheritance,  becaufo 
that  was  a  fatisfied  term,  which,  in  the  confideratioo  of  this  court, 
was  become  part  of  the  fee ;  that  he  purchafed  the  whole  eftate  of 
the  hufband,  and,  therefore,  zq.  old  term,  fuch  as  that  was,  has  been 
allowed  to  be  fo  afiigned,  to  proteA  the  inheritance ;  but  that,  in 
this  cafe,  the  hufband  had  nothin|^  in  the  term,  becaufe  he  was 
owner  of  the  inheritance  fubjedt  to  it,  and  to  the  equity  of  redemp- 
tion of  it;  and,  for  that,  at  the  time  of  the  porchafe,  the  term  was 
in  mortgage,  and  landing  out,  and  the  money  advanced  (till  due 
ttpon  it,  that  it  "Was  a  fecurity  feparate  from  the  hu(band*s  inherit- 
ance, and  the  purchafer  took  it  from  the  mortea^ee  only  and  not 
from  the  ha(band.  But,  I  think,  that  makes  no  difierence  here  from 
that  of  Vandebendy.    If  there  is  any  difference,  it  is  againfl  the 
plaintiff,  and  makes  the  cafe  much  (Ironger  in  favour  of  the  prefent 
purchafer.    It  is  difficult  to  fay,  upon  the  (late  of  the  cafe,  that  the 
.  term  there  was  a  fatisfied  term  at. the  time  of  the  purchafe.    I  ra- 
ther think  it  was  not ;  for  lord  Somers  dates  it,  that  the  earl  War- 
wick, who  had  the  power  of  appointing  the  trull  term,  did  ap- 
pnnt  it>  by  charging  it  with  fome  annuities,  which  were  to  com- 
mence a  year  after,  and  that  fome  of  them  were  continuing,  and 
fome  of  them  determined,  and,  I  think,  after  the  purchafe  made ; 
and,  if  that  was.fo,  this  was  nqt  a  fatisfied  term,  but  dill  fubfift- 
ing  to  pay  thofe  annuities,  which  were  incumbrances  continuity 
upon  the  terms ;  fo  that  Vandebendy,  who  took  the  afiignment  of 
the  term,  took  it  fubje£l  to  the  trufl  fo  continuing  on  it,  in  like  man- 
ner as  the  purchafer  here  took  the  term,  fubje^k  to  the  mortgage, 
and  the  money  due  thereon.  Therefore,  the  diftindtion  endeavoured 
to  be  made  between  the  cafe  there  bebg  a  fatisfied  term,  and  this 
being  a  mortgage  term,  not  fatisfied,  fails.     But,  fuppofing  the 
term  had  been  (atisfied,  how  would  that  make  any  difference?  It  is 
tme^  that  would  then  have  been  a  truft  for  tha  huiband  and  his 
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over  the  eflate ;  and,  confeqaently^  it  would  be  fubjeA  to  dower,  ^ 
as  againft  the  hoffaand.  Fox,  if  hufband  dies,  and  there  is  a  fatis* 
fied  term  continaing>  the  wife  would  be  entitled  to  come  into  this 
court,  againil  the  heir,  to  fet  that  term  out  of  the  way,  in  order  to 
have  the  benefit  of  her  dower ;  and  that  is  exprefsly  fo  faid  in  the 
cafe  of  Banks  and  Sutton,  2.  Wms,  700.  by  the  mafter  of  the  rolls, 
snd  he  cites  a  cafe  to  that  purpoie :  aad  undoubtedly  (he  would, 
without  paying  any  thing.  And  if,  in  the  prefent  cafe,  the  hufband 
liad  made  no  conveyance  to  the  porchafer,  land  the  mortgage  had 
Continued  in  the  mortgagee,  or  his  afllgnee,  and  the  equity  of  re- 
demption bad  defcended  on  the  heir,  (he  would  have  been  entitled 
likewife  to  dower  againft  him,  by  redeeming  the  term,  and  paying 
"her  proportion  of  the  mortgage  money,  or  by  keeping  down  the 
Intereft.  But,  if  a  term  for  years  is  in  mortgage,  and  a  perfdn  pur- 
'  ^afes  the  inheritance  of  the  hufband,  and  taKcs  an  affignment  of 
the  term  from  the  mortgagee,  by  paying  off  the  money,  not  only  to 
luive  the  traft  of  the  term  as  a  lecurity,  but  to  proteft  the  inherit- 
ance (b  parchafed,  would  it  not  be  hard  to  take  awav  the  benefit  of 
it  from  him  ?  Shall  it  be  faid,  that  he  (hall  have  a  lefs  inheritance 
by  taking  in  a  mortgage  term  in  that  manner,  by  adually  paying 
off  the  mortgage  money,  than  if  he  had  taken  an  old  fatisaed  term, 
lor  which  he  ntvtr  paid  any  thing  ?  Therefore,  if  the  term,  in 
lady  Radnor's  cafe,  had  been  a  fatisfied  one,  that  would  have  been  fo 
fkr  from  diftinguilhing  that  cafe  from  this  in  favour  of  the  plaintiff* 
that  it  would  have  been  rather  flronger  in  favour  of  the  purchafer  ; 
ibr  here,  he  paid  a  confideration  for  the  outflanding  term,  and 
there,  would  have  been  nothing  paid  for  fuch  fatisfied  term.  But» 
it  is  faid,  that  this  purchafe  of  the  mortgage  was  from  the  more* 
gagee,  and  not  from  the  hufband.  If  that  was  fo,  I  do  not  know 
that  this  would  make  any  difference,  becaufe  the  hufband  here  join- 
ed in  the  alignment  of  the  mortgage.  But,  what  refults  from  this 
«afe  is,  that,  it  was  part  of  the  agreement  of  all  the  parties,  (the 
hufband  joining)  that  the  term  fhould  be  purchafed  in,  by  the  pur- 
'  chafer  of  the  eftate,  to  attend  his  inheritance;  and  that  is  the  very 

trufl  declared  bv  the  deed.  It  has  been  admitted  here,  that,  if  the 
hufband  had  paid  off  the  mortgage  himfelf,  after  the  coverture,  and 
taken  an  afHgnment  of  the  term  in  mortgage,  ia  truff  for  him  and 
his  heirs,  to  attend  the  inheritance,  (in  which  cafe  it  would  have 
then  become  a  fatisfied  term;)  and,  after  this,  a  purchafer  had  pur* 
chafed  from  him,  and  paid  him  the  whole  money,  and  taken  a  con- 
veyance of  the  inheritance  from  him,  and  an  aflignment  of  the  term 
frcm  the  truffees,  that  would  have  been  very  well,  and  within  the 
cafe  diredly  of  lady  Radnor.  What  is  the  difference,  then,  in  the 
reafon  of  the  thing,  whfther  the  hufband  pays  off  the  mortgage 
himfelf,  and  takes  alignment  of-  the  term,  in  trufl  for  himfelf  and 
his  heirs,  and  then  felu  to  a  purchafer  the  inheritance,  who  takes 
'  the  term  from  the  trudees;  or,  when  the  purchafer  comes,  and  pur- 
Chafes  the  inheritance  from  the  hufband,  and  pays  off"  the  mort- 
gage, and  takes  ah  aiCgnment  of  the  term  10  hinofelf  ?  Is  the  cafe 
the  lefs  ibong  for  that?  It  is  rather  flronger.— -It  is  admitted  that, 
if  this  had  been  an  old  fatisfied  term,  flanding  out  attendant  npon 
^  the  inheritance,  and  a  purchafer  had  purchafed  from  the  hufband^ 
and  had  taken  in  this  term,  that  would  have  prote£led  the  inherit- 
ance.   That,  if  a  man,  before  marriage,  conveys  his  efiate  piivate- 
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ly,  without  the  knowledge  of  his  wife,  to  truftees^  in  trail  for  him- 
felf  and  his  heirs  in  fee,  that  will  prevent  dower.  So,  if  a  roan 
parchafes  an  eflate  after  coverture,  and  takes  a  conveyance  to  trnf- 
tees,  in  troll  for  himfelf  and  his  heirs,  that  will  put  an  end  to  dower: 
fo»  if  he  takes  an  eilate  in  jointenancy,  or  a  conveyance  to  himfelf 
for  a  long  term  of  years.  Bat,  it  is  objedled,  that,  the  slSL  done 
here  by  the  parchafer,  at  the  time  of  his  parchafey  he  having  notice 
of  the  marriage,  will  pat  the  wife  in  a  worle  condition  than  ihe  would 
kave  been  in  originaUy,  if  the  purchafer  had  not  intervened ;  fine* 
then,  there  would  have  been  a  redeemable  mortgage,  (the  equity 
of  redemption  being  in  the  hafband,)  and  the  hulband  dying,  fhe 
would  be  entitled  to  redeem  fuch  mortgage,  and  then,  to  have  had 
dower;  and  therefore,  by  the  purchafer's  knowing  of  the  title  of 
dower,  by  reafon  of  the  marriage,  he  would  have  put  her  into  a 
worfe  condition,  which  in  equity  he  ought  not  to  have  done;  and 
this  ought  not  to  alter  her  right.  But  this  does  not  differ  from  the 
common  cafe.  For,  in  this  cafe,  fuppofe  the  hufband  had,  before 
the  purchafe,  redeemed  the  mortgage,  and  taken  an  affignmenft 
of  the  mortgage  term,  in  truil  for  himfelf  and  his  heirs,  to  attend 
the  inheritance,  and,  after  that,  the  purchafer  had  purchafed  from 
htm,  and  taken  an  aflienment  of  fuch  attendant  term,  in  trufl  to 
him  and  his  heirs,  would  not  that  have  altered  the  wife's  right  ta 
dower,  though  without  that  intervention  of  the  purchafer?  She  would 
be  in  titled  to  her  dower,  as  againfl  the  heir;  fo  likcwife,  in  the  cafe 
of  an  old  term  attending  upon  the  inheritance  in  truil;  but  thb 
purchafe  prevents  the  dekent  of  the  eflate  to  the  heir,  and  there- 
fore it  is  not  to  be  faid,  that  the  purchafers  have  put  the  wife  in  a 
worie  condition,  by  the  intervention  of  their  purchafe;  but,  be- 
caufe  conveyancers  did  rely  upon  the  aflignment  of  the  term  to 
truftees  to  protedl  the  inheritance,  as  fufficient  for  that  purpofe,  ic 
was  detecmmed  as  has  been  mentioned ;  and  I  do  not  fee  how  the 
prefent  cafe  can  differ  from  that  of  an  old  term  to  attend  the  inhe* 
ritance.  But  the  prefent  point  is,  that,  here  the  term  was  in  the 
jnortgagee,  and  the  inheritance  in  the  hafband.  The  term  will 
ftand  on  the  way  of  dower  at  law,  and  the  purchafer  comes  in  upon 
that  foot,  pays  his  money,  and  relies  upon  that  term  to  protect  hii 
purchafe ;  and  therefore,  I  think,  this  is  flridUy  within  the  reafon 
of  the  cafe  of  lady  Radnor  and  Vandcbendy,  and  all  the  other  cafes 
grounded  upon  it.  Another  diflinflion  made  is,  that  here  is  an 
cxprefs  covenant  taken  from  the  hufband  againfl  the  dower  of  his 
wife ;  for  the  covenant  is,  that  the  purchafer  fhould  enjoy  the  eilate 
free  from  incambrances,  &c.  and  from  all  dowers,  &c.  and  par- 
ticularly the  dower  of  the  plaintiff;  and  then  there  is  a  covenant 
for  farther  affurance :  and,  that  this  fhcws,  that  the  purchaser  re- 
lied upon  this  covenant  as  his  fecurity  to  indemnify  him  againfl 
dower ;  and,  that  it  is  plain,  without  queflion,  this  is  notice  of  the 
dower.  A  man  may  reafonably  take  a  covenant  again i^  fuch  right  of 
dower,  and  yet  rely  upon  the  fecurity  of  the  truil  term  befides,  and 
may  take  fuch  covenant  againfl  any  damages,  in  refpedt  to  any 
fnits  by  the  wife  for  dower.  The  purchafer  did  not  purchafe  here 
fubjedl  to  his  wife's  dower,  for  he  paid  a  price  for  t!ie  eflate  exdu- 
iive  of  it.  If  the  eflace  in  his  hands  had  been  fubjedl  to  the  dower, 
then  the  covenant  againfl  it  of  the  hufband's  would  not  have  figni- 
£ed.  But,  however,  be  that  as  it  will,  it  is  iimilar  to  that  of  Van- 
dcbendy; for  there,  the  purchafer  took  two  ftatutes,  (with  defca- 

"  zance,) 
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[Note  105.]  '<  zance,)  to  Ibdcinnify  the  ellate  from  incumbrances,  and  the  wife's  f2o8»  t 

dower>  and  tafufFer  a  recovery )  and  it  was  infilled  upon  therci  by  ^ 
the  coanfeU  as  is  here ;  but  lord  Somers  fald,  though  ft  man  ^oes 
take  fuch  fecurity,  which  he  does  to  prevent  any  damages  that  ma]r 
arife,  yet  that  does  not  preclude  him  from  any  favour  he  is  entitled 
to.  Another  confideration  in  this  cafe  b,  leneth  of  time;  for  the  pur- 
chafe  was  made  in  171  i.  The  hulband  diea  in  1719,  and  the  plain* 
tiflr,  the  widow,  never  brooght  dower,  or  the  prefent  bill,  till  1737 1 
and  it  appears,  that  defendant,  the  puTchafer,  has  fince  made  great 
improvement  upon  the  efiate,  and  therefore  it  would  be  very  hard# 
efpeciaUy  after  the  feveral  cafes  determined  in  favour  of  pnr- 
chafers,  even  if  there  was  a  hair's  breadth  of  a  dtflin^ion  between 
this  cafe  and  that  of  lady  Radnor  and  Vandebendy,.to  fuffer  the 
plaintiff  now  to  come  here  for  dower.  It  is  faid,  about  16  years 
ago  plaintiff  did  claim  her  dower  of  the  prefent  defendant^  which 
amounted  to  notice  to  him  of  fuch  dower,  ^which  he  did  doc 
want.)  But,  however,  the  making  a  claim,  and  then  not  proceeding 
diredly  upon  it,  (hews,  that  pluntiff  was  conu(ant  of  her  rights 
but  would  not  proceed;  and  the  purcbafer  mull  think,  by  her  de* 
laying  fo  to  do,  that  (he  would  not,  and  that  might  be  an  induce* 
ment  for  him  to  make  fuch  improvements  as  he  £is  done.  There- 
fore, upon  the  whole,  I  think  the  decree  ought  to  be  reverfdd,  and 
the  bill  to  be  difmiffed ;  but  I  will  not  give  cods.** 

In  the  above  cafe.  Chute,  Clarke,  and  Weldon  for  plaintiff,  cited 
Attorney-general  and  Scot*  Lord  Talbot^s  time*  See  a.  Wms* 
6^1.  in  the  margin.  Lady  Radnor  and  Vandebendy,  Show.  P.  C« 
69.    Preced.  Clun.  65.  97.  133.    2.  Wms.  632. 

Attorney-general,  Brown,  Gapper,  and  Murray  contra,  cited 
the  above  cafes,  and  Mitchell  and  Reynolds,  at  the  Rolls,  I730» 
*'  Bill  was  brought  for  dower,  and  cafe  was,  the  huftiand,  in  17109 
had  made  a  mortgage  for  j^.  500,  for  the  term  of  1000  years» 
which  was  aiHgned  to  J,  S*  alter  the  marriage  of  plaintiff*  to  lecure 
a  farther  fum.  The  huiband  mortgages  another  eflate  in  fee,  and 
both  thefe  mortgages  were  ailigned  to  defendant;  and,  in  17259 
defendant  came  to  an  account  with  the  hufhand,  and  likewife  came 
to  an  agreement  with  him  for  the  purchafe  of  the  eftate.  for  the 
mortgage  fum  only.  Accordingly,  the  hufhand  conveyed  the  equity 
of  redemption.  One  queftion  arofe,  relating  to  the  eflate  mortgaged 
in  fee ;  and  another,  m  refpedl  to  the  mortgage  for  years.  And  as 
to  the  mortgage  for  years,  the  mailer  of  the  rolls  faid,  the  dowerefl 
ihould  have  dower  out  of  a  term  for  years,  where  the  inheritance 
was  in  the  hufhand,  as  aeainfl  the  heir  of  the  hulband,  or  againft  a 
volunteer ;  but  it  is  fettled,  that  (he  (hall  not  as  againfl  a  purchafer 
for  a  valuable  confideration ;  and  cited  the  cafe  of  lady  Radnor  and 
Vandebendy.  And  he  faid  likewife  what  was  mentioned  before,  in 
the  principal  cafe,  relating  to  the  method  of  conveyances ;  but  that 
he  could  not  look  upon  defendant  here  as  a  purchafer,  becanfe  he 
could  not  look  upon  the  method  here  taken  between  him  and  huf* 
band  as  a  purchafe,  the  agreement  for  the  purchafe  being  for  the 
t.  mortgage  money  only;  therefore  relieved  the  widow*    But  iaidf 

that  he  would  not  relieve  her  as  againfl  a  purchafer." 

[Note  to6.]       (1)  It  has  been  long  fettled  in  equity,  that  mortgage  m^/uy  is  U  [208*  ^* 
be  paidi  not  to  the  ibeir,  but  to  the  executor.     And  this  holds  tho'  the 
mortgage  be  in  fee;  tho'  the  condition  be  for  payment  to  the  mort« 

gageci 
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gagee,  his  heirs  or  execators ;  tbo'  there  is  no  want  of  aflets ; 
and  cho*  there  be  no  bond  given,  or  covenant  entered  into  by  the 
mortgagor,  for  payment  of  the  money;  and  whether  the  mortgage 
be  forfeited  or  not,  at  the  death  of  the  mortgagee;  for  equity  con- 
fiders  a  mortgage  as  part  of  the  mortgagee's  perfonalty.     See  the 
argument  of  lord  keeper  Finch  in  Thornbrough  v.  Baker,  i.  Cha* 
Ca.  285.  and  fee  2.Cha.  Ca.  50,  51.  187.  224.     2.  Vent.  348. 
351. — This  follows  from  the  principle,  that  in  equity  the  lands  are 
only  conAdered  as  a  pledge  or  fccurity  for  the  money  lent,  and  the 
money  is  the  principal,  if  not  the  fole  obje6(.     In  adopting  this 
laie,  coarts  of  equity  appear  to  have  been  guided  by  the  fame  rea- 
foning,  which  in  former  times  made  courts  of  law  confider  the 
eftates  of  tenant  by  flatute  merchant  and  tenant  by  flatute  flaple 
merely  as  chattel  interells.     Thefe,  from  their  uncertain  nature^ 
ought  to  have  been  confidered  as  freehold;   but  being,  as  mr. 
jaftice  Blackftone  obferves,  a  fecurity  and  remedy  provided  for 
perfonal  debts,  to  whlcli  debts  the  executor  is  entitled,  the  law  has 
therefore  thus  dire^ed  their  fucceflion;  as  judging  it  reafonable« 
from  a  principle  of  natural  equity,  that  the  fecurity  and  remedy 
ihould  be  veiled  in  them,  to  whom  the  debts,  if  recovered,  would 
belong.     2.  fila.  Com.  ch.  10.  fcdl.  5.     Still  however  the  mort- 
gage IS  confidered  as  forfeited  in  law,  and  the  mortgagor  can  only 
recover  the  mortgaged  lands  back,  by  the  aid  of  equity, — As  it  is 
among  the  maxims  of  equity,  that  whoever  claims  equity  muil  da 
equity ;  and  that  in  payment  of  debts,  equality  is  the  higheft  equity ; 
it  has  been  fettled,  that,  if  the  equity  of  redemption  of  lands  of  a 
mortgagor  in  fee  defcends  upon  the  heir^  it  is  equitable  affets  in  hit 
hands ;  and  debts  by  fpecialty  and  fimple  contrail  are  paid  in  equal 
proportion.     But,  if  the  equity  of  redemption  of  lands  of  a  mortgagop 
for  years  defcends  upon  the  heir,  it  is  legal  ajj'etsy  and  the  debts  ara 
then  paid  according  to  their  legal  priority :  yet,  in  this  latter  cafe, 
if  the  creditor  is  obliged  to  pray  the  aid  of  equity,  the  court  wilt 
direA  fimple  contradl  and  fpeciahy  creditors,  notwithflanding  the. 
aflets  are  legal,  to  come  in  proportionably ;  and  if  there  is'  not  fuf- 
ficient  to  pay  all,  the  lofs  to  fall  equally  on  all.— See  29.  C.  2. 
$.  10,  II*   3.  &  4.  W,  &  M.  c.  14.     Bennet  v.  Box,  i.  Cha. 
Cafei  12.     Wollendone  v«  Croft  and  Long,  ib.  32.    Trevor  v. 
Perryor,  ib.  I48«     Hexon  v.  Wythan,  ib.  248.      Anonymous^ 
a.  Cha.  Ca..54.      Girling  v.  Lee»  i.  Vern.  63.     Child  v.  Ste- 
phens, ib.  1 01.      Morgan  v,  lord  Sherratd,  ib.  293.      Cole  v. 
Warden,  ib.  410.    Plunknett  r.  Kirk,  ib.  411.     Sawfey  v.  Gower« 
2.  Vern.  6j,     Anonymdus,  ib.  405.    Wilfon  v.  Fieldine»  ib.  763* 
Car  V.  coantefs  of  Bnrlmgton,  i.  P.  W.  228.  the  creoitors  of  iir 
Charles  Cox,  %•  P.  W.  3^.1.  and  fee  i.  Roll.  Abr.  920.    Hob 
265.  It  alfo  follows,  from  tne  above  circumftance  of  the  mortgaged 
lands  being  con£dered  in  equity  as  a  fecurity  or  pledge  for  the 
mortgage  debt,  that,  after  the  legal  forfeiture,  it  continues  as  mucli 
a  debt  as  before:  Hence,  in  general,  the  perfonal  eftate  of  the  rnort^ 
gagor  is,  upon  his  deceafe^  to  be  applied  in  dif charge  of  the  mortgage: 
and  this  holds  equally  in  favour  of  the  heir ;  of  a  general  devifee, 
or  b^eresfoQus ;  and  of  a  devifee  of  particular  lands ;  and  whether 
there  is,  or  is  not,  a  bond  or  covenant  for  payment  of  the  money* 
Cope  V.  Cope,  i.  Salk.  450.    Howell  v.  Price,  Free,  in  Cha.  45^. 
Pockley  v.  rockley,  1.  Vern.  36.    Lord  Winchelfea  v.  Norclitfe^ 
s.  Vern.  485.     Bartholomew  v,  May,  i.  Atk.  489.'     Galton  v. 
Jiaiicggl^  s«  AtL  530.     Tlui  dodrine  has  been  freqaently  tx^ 

(U)  Unded 
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tended  to  the  cafe  of  a  dcvife  of  lands  in  traft,  to  pay  off*  debts  i 
where  (particularly  if  the  perfonalty  is  bequeathed  to  the  execator) 
the  courts,  notwithftanding  an  exprefs  devifs  of  a  real  eftate  for 
the  payment  of  debts,  have  directed  the  perfonalty  to  be  firft  ap* 
plied  in  payment  of  them.  See  Q6wer  v.  Mead,  Prec.  in  Cba*  2« 
Dolman  v.  Smith,  ibid.  256.  2.  Vern.  117.  Hall  v.  Brooker, 
Gilb.  Rep.  70.  See  alfo  Bamfield  v,  Wyndham,  Prcc.  in  Cha«  loi* 
Wainwright  v.  Bcndloe,  Gilb.  Rep.  12.  Stapleton  v.  Colville» 
Ca.  temp.  Talbot  202, "^I/i /o/jte  ca/es,  bvwe*ver,  the  courts  hanii  cm- 
Jidered  the  land  at  the  primary  fjundy  and  the  ferjonalty  merely  ae 
auxiliary.  The'  perfonal  eflate  is  then  only  a  furety  for  the  land, 
and  will  have  the  fame  equity  as  the  land  is  entitled  to,  when  it  is 
pledged  as  a  furety  for  a  perfonal  debt.  This  dodVrine  is  moft 
pointedly  and  happily  Hated,  explained,  and  exemplified  by  ror. 
Cox  in  his  note  under  page  664  of  the  firft  volume  of  his  editioa  of 
Peere  Williams.— *It  does  not  appear,  that  the  courts  of  equity  have 
fixed  any  determinate  period  of  time  to  be  fuch  a  length  of  poiTef* 
iion  as  to  bar  the  mortgagor's  right  of  redemption :  but  as,  in  the 
courts  of  law,  twenty  years  is  a  bar  to  an  entry  or  eje^ment ;  the 
courts  of  equity  (confidently  with  their  general  fyilem,  that  the 
rules  and  pradlice  of  their  courts  (hould  bear  an  analogy  to  the 
rules  and  praflice  of  the  courts  of  law)  have  inclined  to  allow  the 
fame  period  of  t'wenty  years  to  he  a  har  to  a  redemption,'— -Ste  Cook 
V.  Arnham,  3.  P.  W.  283.  and  the  note  of  the  editor  at  the  end 
of  that  cafe. 

{Note  107.  ]       (1)  But  by  the  39.  H.  8.  c.  39.  if  any  perfon  be  indebted  to  [209 

the  king  by  recognizance,  obligation,  or  other  fpedalty,  and  die» 
his  heir  (hall  be  charged  therein,  tho'  the  word  *'  heir"  be  not  com- 
prifed  in  fuch  rcxognizance,  &c.  In  the  cafe  of  fir  Gerard  Fleet* 
wood,  8.  Rep.  171.  lord  Coke  obferves,  that  the  freehold  and  in- 
heriunce  of  the  king's  debtor  are  bound  from  the  time  of  the  debt 
accrued.  If  the  obfervatton  be  juft,  it  muft  by  the  common  law^ 
have  been  immaterial  with  refpedl  to  the  king,  whether  the  heir  was 
named  in  the  fpecialty  or  not. 


J 


[Note  108.] 


(1)  Hub.  9.  Peafe  and  Styleman.-— i^  man  was  hound  to  pay  [2X0*^ 

20  /.  to  fuch  a  per/oh  as  be  (the  obligee)  Jhould  hy  his  'will  appoint. 

The  obligee  made  J,  S.  his  executor,  but  made  no  other  appotntment. 

It  nvas  re/olvedf  upon  demurrer,  that  the  executor  Jhould  not  hd<ve  the 

20  L  for  he  is  only  an  affjguee  in  law,  who  takes  to  the  i{fe  of  the  tef 

toHr  :  but  here  the  condition  is  in  fa*vour  of  an  oHual  ajpgnee,  *who 

takes  to  his  own  ufe.     The  conufee  of  a  fine  leafet  to  the  conuforfor  99 

years,  with  condition,  if  the  Ujfee  payi  to  the  leffor,  his  heirs  and  if- 

figns,  that  the  ufis  limited  to  the  conufee  and  his  htirs,  by  an  Indenture, 

Jhould  ccafe  :  the  lejjor  dies.     Lord  Nottingham  *was  of  opinion,  that 

'  the  ufes  Jhould  not  ceafe  by  payment  to  the  adminijhrator  of  the  leffoTt 

hecaufe  he  may  be  an  affigntt  in  deed,  as  here,     1 1  May,  1659,  ^/> 

Andrew  fc«»^.— Lord  Nott.  MSS.  notes.— Howe  v.  Whiiebanck. 

Upon  a  fine,  the  ufe  of  land  was  limited  to  A.  for  80  years,  with  a 

power  to  A.  and  his  afiigns  to  make  leafes  for  three  lives,  to  com* 

nence  after  the  determination  of  that  term.    A,  afligncd  over  to 

B.  B.  died,  having  made  his  will,  atid  appointed  C.  his  executor. 

C.  adigDed  over  to  D.:  D.  in  pdrfuancc*^  of  the  power,  made  a 
leafefor  life.  The  queidion  was,  whether  Z>.  was  fuch  an  aiHgnee 
0f  ^.  as  to  have  a  power  to  make  tins  leafe;  or  whether  it  Iboold 

4  extend 
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extend  only  to  the  immediate  aflignees  of  J.  ^  The  doubt  in  this 
cafe  was  the  greater^  as  there  had  been  a  defcent  upon  an  execator* 
The  cafe  of  Peafe  and  Styleroan  was  cited,  where  it  was  faid»  that 
an  execmor  or  adminiftrator  (hould  not  in  feme  cafes  be  faid  to  be 
a  fpecial  affignee.  fiat  all  the  court  feemed  to  incline  to  the  con- 
trary, and  tl^t  D.  (honld  be  called  an  affignee,  well  enough  for  the 
porpofe  of  making  the  leafes  in  queftion,  and  that  fo  fnould  any 
perfon  that  came  to  the  eftate  under  the  Aril  lefiee,  though  there 
ihould  be  twenty  mefne  affignments.  And  afterwards,  in  the 
Michaelmas  term  following,  judgment  was  given  accordingly .«— 
I.  Freem*  476. 

[O.  b.]  ^  (1)  If  J,  redtes  by  his  deed,  that  whereas  he  is  indebted  to  B.  [Note  109.J 
in  100 1.  and  he  covenants  with  B.  that  the  icol.  ihall  be  paid  and 
delivered  to  B.  or  his  afligns,  at  Rotterdam,  in  Holland,  by  C. 
without  any  fuit  at  law,  upon  the  firfl  requiiition  which  (hall  be 
made  of  it ;  in  this  cafe,  the  demand  may  be  in  any  other  place  be* 
£de5  Rotterdam  :  for  though  payment  is  to  be  made  at  Rotterdam, 
yet  the  demand  may  be  made  in  any  place ;  and  if  the  demand  ht 
jnade  in  England,  or  at  Dort,  which  is  10  miles  from  Rotterdam, 
it  is  good,  for  he  ought  to  have  reafonable  time  to  pay  it  after  the  de- 
mand, having  refpeS  to  the  diftance  of  the  place.  But  if  the  demand 
ihould  be  limited  to  Rotterdam,  perhaps  be  would  never  come  there, 
and  (b  the  covenant  would  be  of  no  effed.->-Mich.  1650.  between 
Halfled  and  Vanleyden,  adjudged  upon  a  fpecial  verdict,  i.  Roll. 
iVbr.  443.«»ln  Brownlow  40.  it  is  laid  down,  that,  if  money  be  ap« 
pointed  by  will  to  be  paid,  and  no  place  limited  for  the  payment, 
there  muft  be  a  requeft  to  pay  the  money,  and  the  executor  is  not 
bound  to  feek  him  to  whom  it  is  to  be  paid. 

tII*d.*J        (i)  Otbemm/e  nvhen  the  leafi  is  'uoU;  for  there  no  acceptance  of  [Note  lie.  ] 
rent  afiertuardt  can  make  it  ha*ve  continuance •     Pod.  215.  a.    Lord 
I^ot.  MS. 

III.b.T      (0  Though  he  received  part  of  the  rent,  he  may  re-enter  for  [Note  iii.l 
the  refidne  that  is  unpaid.     10.  H.  7.  24.  a. 

(2)  Upon  the  marriage  of  lord  Anglefea  with  a  daughter  of  lady  [Note  112.] 
Dorchefter,  a  term  of  years  was  limited  in  his  lordship's  [ri(h 
eilates>  for  raifing  12000I.  for  the  portions  of  the  daughters.  There 
was  but  one  daughter  of  the  marriage.  It  was  made  a  quefUon« 
whether  the  portion  was  to  be  paid  in  England,  without  any  deduc- 
tion or  allowance  for  the  exchange  from  Ireloind  to  England  ?  It 
was  determined  in  Chancery,  that  the  portion  ought  to  be  paid  in 
England,  where  the  contract  was  made  and  the  parties  reiided,  and 
not  in  Ireland ;  becaufe  it  was  a  fum  in  grofsj  and  not  a  rent  ifluing 
oat  of  land.    Yin.  Abr.  vol.  5.  209. 

Ill*  b.J  li)  It  hath  been  formerly  doubted^  Whether  the  defendant,  in  [Note  1x3.} 
fach  a  cafe,  ought  not  tQ  plead  fjpecially  ?  See  1.  Cro.  142.  S.  C. 
1.  Ander.  198.  S.  C.  Mop  267.  S..C.  Ow.  45.  Savil  96. 
I .  Leon.  511.  But  now  this  point  is  fettled ;  for  per  4.  Ann^^ 
cap,  J  6.  fed.  12.  if  the  obligor,  his  hi&tif  executors,  and  admini- 
Orators,  have,  before  the  a&on  broagjht,  paid  to  the  obligee,  his 
executors  or  adminiflrators,  the  principal  and  interefi  due  by  the 
condition  of  the  ho/oA*  though  fuch  payment  w^  1  not  ftri4Uy  made 

(U  2)  according 
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accordiiig  to  the  condition,  jet  it  ma?  be  pleaded  in  bar  of  fock 
adion,  and  fliail  be  a$  effedaal  a  bar  thereof  as  if  the  BM>oef  had 
been  paid  at  the  day  and  place*  according  to  the  conditionraod  had 
been  io  pleaded.     A140  io  tht  nth  iditim* 

[Note  114.]  .      (•}  In  RdL  Rep.  2^.  it  is  faid,  that  the  reaibn  why  a  collate-  [  213 

ral  thing  cannot  be  fatisfied  with  money*  or  other  collateral  thingf 
is*  becade  the  collateral  thinr  is  not  dae,  and  fo  no  contrail  can 
be  made  of  it  till  the  day  of  payment ;  and  that  the  reafon  why 
money  may  be  fatisfied  by  a  cdiateral  thing  is»  becanfe  it  is  of  cer- 
uiATalue. 


[Note  115*]        (1)  P^'  107.     If  a  fliAi  leafes^  rtndtrini  remi  to  tbi  heir,  it  is  FlI  J 

vtd  ;  for  tbi  bar  takes  at  purcbafar^  aud  it  qoafi  ajhramger.     Heb. 
130.     Oat  J  V.  Frith,     Fatbirftiftd  in  fit  amd  Jknjwu  in  a  leaji  f 
,  €9mmen€€  ajter  tht  tUatb  of  the  fatbir^  rendering  rent  f  tbt  jen^  and 

diet 9  the  rifrvaticn  nvat  adjnaged  voidi  for  tbo*  the  fom  frpvet  heir 
by  the  **vtnt^  that  doit  not  mend  the  cafe  :  but  if  the  re/ervatien  bad 
been  /#  4be  heir  cf  the  leffor^  emitting   tbe   leffer^  it   'weuid   have 
be^  good ;  fir  tho*  the  rent  nruer  vjat  in  tbe  father  to  demand^yet  tbe 
fon  ^ueaid  tabe  it\  KOt  as  a  pmrcha/ir,  but  at  a  rent  inbemU  im  tbe  root 
of  tbe  reverficn^  ^ivhitb  be  hat  by  defcent  from  bit  father  ;  ettid  in  this 
Jeafe  tbe  rent  it/elf  *wat  in  the  father  t  tfix.  to  rele/i/e  (by  tbe  nttcrd  rent, 
bat  mot  aQion)  tho*  not  to  aft,     $0  note  the  differemee  (fa^s  Hobart) 
tvbem  infmch  a  leaje  tbe  rent  it  ref^rved  to  tbe  beirfrf^  omittiag  the 
emcejlort  ntabich  it  good,  and  nukere  am  asmmty  or  Kvarraaty  it  granted 
againfi  tbe  bar,  omitting  tbe  ancefior,  nvbicb  it  met  good*     It  affeart 
in  tbe  cafe  of  Littleton,  that  tho*  the  refervation  to  a  firamger  be  bad 
to  carry  amy  rent  to  the  firanger,  yet  it  -iviH  be  good  to  tbe  Uffer,  and 
that  mot  only  during  his  life,  bsu  generally  during  all  tbe  term ;  for 
mfbem  it  is  f aid,  rendering  to  I.  S.  tbe  9vords  1.  $,/haIl  be  ^poid,  im  tbe 
fatme  tmataer  at  if  be  had  faid,  rendering  rent  generally  ;  becastfe,  if. 
If  a  neam  lea/et,  rfttdtring  rent  to  him  asU  aframger,  it  it  good  to  him 
clearly 9  atsd  'void  fo  the  f  ranger,     31.  Afl*.  30.     zdly,  fFben  a  mam 
leafts,  rendering  rent  to  him  and  bit  heirs  general,  yet  tbe  law  vuill 
direS  i^o  am  ifite  ivbo  is  not  bis  heir  gemeral,  tmerely  for  coegmitfs 
fake.      Dyer  115.  ^  ^r  Thomas  Wyatt*#  caje,  amd  before  12. /• 
Differemee  betnveen  a  leafe  referring  rent  to  \,  S.  amd  et  leafr  ufem  cm- 
dttton,  that  I.  %,fl>all  re-enter  if  the  rent  be  im  etrrear,for  there  ao- 
tber  jkaU  enter  ;  «0/  I.  S.  becaife  be  cannot  by  law  i  mot  tbe  leff^%  ^- 
eav^  there  are  tm  'words  to  give  re-emtry  to  atry  befide  I.  S.     Bet  im 
tbe  cafe  of  DoSor  amd  Stmdemt,  feeffment  mpom  comditiom,  thai  bejhell 
fay  20/.  /•  I.  S.  amd  that  other^fe  I.  S,Jbtdl  repeater \  tbeft,thd 
J.  S.  canmet  re  entfru  the  feoffor  can,  for  there  the  cemditima  v^ 
created  by  tbefirft  ^Crords  :  amd  tho*  be  intends  the  advemtage  ofthtt 
to  l.  S.  it  does  mot/gmify.    So  aS.H.  8.  Hyer  33*    Dewfitotbt 
prior  of  St,  B.  fo  thai  be  pays  to  tbe  Deam  amd  Chapter  of  St.  f  toI'/» 
and  that  if  be  does  motfo,  tbe  Deam  and  Chapter  fi)aU  have  it,  thet  it 
a  'void  condition  to  make  it  m  remtainder,  bmi  it  is  good  for  tbe  ^tvijir 
to  re-emter.    Difference  betweem  m  remt  i^om  s  Ua/e  attd  a  rent  ^^  * 
feoffmemt :  im  tbe  laft  cafe  remt  tvomld  be  void  to  a  firamger,  ami  p 
'  met  good  to  tbe  feoffor,  becau/k  the  Urw  ekes  mot  create  it,  amd  it  is  est 
fo  refenvedi  but  tbe  cafe  of  et  feoffmemt  is  like  to  a  gramt  ofr'tetii 
L  S.  amd  that  if  it  be  im  mrrear  that  I.  D.fifoU  dtfiraim,  tbe^f^ 
diftrefs  is  of  mo  vedue,  40.  Afl*.  26.     But  here  tbe  ntfords  areju^^tit^ 
to  create  a  remt,  mad  iu  mt  iwtire  clattfe,  P^ft  tit^  bf  ^toid*    4.  £•  f 
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Ohligatiw  to  I.  S.  payable  to  I.  D.  it  is  good  to  I.  S«  Different 
<wberi  tht  nfngnancy  ofnjjords  appears ^  as  here,  and  iv here  it  does  not : 
as  a  reiea/e  of  all  anions  <which  I  have  as  executor ^  and  I  have  nofie 
as  exentior;  this  is  void,  becaufe  it  does  mt  appear,  22.  H.  7.  Kel. 
83.  h.  Ceftuy  que  ufe  leaj'es,  rendering  rent  to  himfelf^  and  dies ;  th$ 
heir  fifall  hofve  the  rent  Yet  in  ^,  H.  7.  5.  b.  the  rtnt^  luith  the 
reverJioHt  goes  to  the  f eaters ,  though  re/er^-ved  to  the  ccftuy  que  ufe  ; 
jct  in  la<w  the  feojjees  an  donor: ;  Jo  it  is^  in  eJeSf  the  feoffees  leafe^ 
rendering  rent  to  the  ceiluy  que  ul'e,  it  is  good  for  themfelvts,  <whicb 
isfirQnger%  Sir  Geo.  makes  a  feoffment  to  the  ufe  of  hitnjelffor  life  ; 
remaindtr  to  William  Huntley  hisjcn  and  heir  apparent  and  his  heirs  : 
fir  Geo.  and  William  ^w*  in  a  Uafe  for  years^  rendering  rent  to  fir 
Geo^his  heirs  and  ajfigns  :  fir  Geo.  dies.  Refolvid,  that  the  rejer^ 
vation  and  the  rtnt  are  determined ;  for  W^illiam  is  mt  in  as  heir,  and 
therefore  be  cannot  han)€  the  rtnt,  Huntley'/ ifii;^.  Palm.  485*  Lord 
Nott.  MSS. 

{i)  The  principle  which  ga?<e  rife  to  this  rale  is»  that  rent  is  [Note  li;6t] 
coofidered  as  a  retribution  for  the  land,  and  is  therefore  payable  to 
thofe  who  would  ctherwife  have  had  the  land.— -It  is  to  be  obferved* 
that  remainder- men  in  a  fettlementt  being*  at  firft  view,  nei* 
ther  feoffors,  donors,  leiTors,  nor  the  heirs  of  feoffors,  donors* 
or  leflbrs,  there  feems  to  have  been,  for  feme  time  after  the  ffa- 
tute  of  nfes»  a  doubt,  whether  the  rents  of  leafes  made  by  virtue 
of  powers  contained  in  fettlements;  could  be  referved  to  them.  la 
Chadleigh's  cafe,  i.  Rep.  139.  it  is  po£tively  faid,  that  if  a  feoff*-^ 
nent  in  fee  be  made  to  the  ufe  of  one  for  life,  remainder  to  ano- 
ther in  tail»  with  feveral  remainders  over,  with  a  power  to  the  te- 
nant for  li^  to  make  leafes,  referving  the  rent  10  the  reverfioners« 
and  the  tenant  for  life  accordingly  makes  leafes,  neither  his  heirt 
nor  any  of  the  remainder- men  ihall  have  the  rent.  ButinHar^ 
court  V.  Pole,  i.  Anderf.  27.3.  it  was  adjudged,  that  the  remainder- 
men might  diHrain  in  thefe  cafes«  And  in  fir  Thomas  Jones,  3^, 
the  diSum  in  Chadleigh's  cafe  is  denied  to  be  law.  The  determi- 
nation in  Harconrt  v.  Pole  will  appear  incontrovertibly  right,  if 
»e  confider  that  both  the  leffees  and  remainder-men  derive  their 
eftate  ottt  of  the  reveriion,  or  original  inheritance  of  thefettler; 
and  therefore  the  law,  to  ufe  fit  Edward  Coke's  expreffion  io 
Whiilocke's  cafe,  ^.  Rep.  71.  will  dillribute  the  rent  to  every  one 
to  whom  any  limitation  of  the  ufe  i«  made, 

(1)  Becaufe  the  acceptance  of  rent  pasnot  make  a  new  Ieafe»  {Note  117^] 
and  the  old  one  was  determined ;  but  the  acceptance  of  the  renc  is 

a  fufficient  declaration,  that  it  is  the  leffbr's  will  to  continue  the  leafe, 
for  he  is  not  entitled  to  the  rent  but  by  the  leafe.  l^ote  to  the  wth 
tdition^  And  fee  Syinfon  v.  Butcher,  Doug.  Rep.  51.;  and  the 
cafe  of  Wynn  v.  Humphreys ;  and  Carter  v.  Butcher,  reported  in 
the  notes  of  that  cafe. 

(2)  Attornment  being  taken  away  per  4.  k,  c.  Ann.  c.  i6.  tlie  [Note  1^8.} 
law  feems  to  be  otherwife  now«     Hott  t^  the  1  \th  edition. 

I  J,  b.  1     ( 0  -'^  ^^  ^lfi>  '^^«  Md  upon  this  ftatuti,  that  if  a  man  makes  a  {Note  1 1 S"'"^] 
leafe  for  years  uton  condition,  that  if  the  rent  fi)ould  be  in  arrear,  it 
Jbou/d  be  lawful  to  the  leffor  and  his  affigns  to  re-enter,  emd  then  the 
Ifffor  ajfignt  tb$  rpverfi99  rtifr^  and  the  lefke  dttm^,  ami  tbf  Ufor  diesi 
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the  grantee  flmll  not  take  advantage  of  the  condition  fir  'want  ^tbe/k 
njuords^  **  bis  heirs/'  in  the  re/ervation  cf  the  condition  i  the  condition 
being  that  he  and  his  ajjigns  jhall  enter,  6y  Brownt/erjm  ^who  mo'ueJ 
the  cafe  in  C,  B.  ex  reladbne  T.  Hurft.^'lt  appears  therefore^tbat  thU 
rejer-vation  of  condition  is  to  be  refembled  tojuch  a  refer-vation  ofremt 
as  is  mentioned  before ,  in  page  j.7,  a.  vohich  determined  by  the  dioti^ 
of  the  leffor  ;  but  that  ne'Vertbelefs  Ibe  grantee  foall  banse  advamtage  of 
the  condition^  during  the  life  of  the  gruntor^  by  the  32.  //.  8/  infrsi 
915.^.  So  note,  the  grantee  of  part  of  the  reverjSon  in  the  *whoieJbal/ 
ta/ce  ad*vantage  of  a  condition  ;  for  to  this  purpofe  the  grantee  of  a  ri'^ 
werfionfor  life  or  years  is  an  ajignee  ivithin  the  32.  H.  8.  who  mof 
enter ;  which  neverthelefs  is  njery  different  in  the  cafe  of  a  *voarranty  5 
for  a  leffeefor  life^  <who  has  hut  part  of  the  eflate  in  the  whole,  is  not 
affignee  for  imtcher.  Infra  385.  ^.  On  the  other  hand^  the grantoa 
of  the  whole  eftate  in  re*verJion  in  part  is  not  oh  affsgnn  'within  the 
32.  H,  8.  .•  as  if  the  re'verfioner  in  fee  of  4  acres  grants  %  acres  in 
feet  the  grantee  cannot  enter ;  ivhich  alfo  is  *very  different  in  the  cafe 
of  warranty t  for  the  feoffee  of  2  acres  is  an  affigmefor  voacheTn  In- 
Ira  315.  a. — Lord  Noct,  MSS. 

£Npt9  up*]       (2)  The  neceflity  which  there  was  in  the  old  law,  that  there  [[a  1 6. 

(hoald  always  be  fome  perfon  to  do  the  feudal  duties,  to  fill  the  poT- 
feilion,  and.  to  anfwer  the  anions  which  might  be  brought  for  the 
fief,  introduced  the  maxim,  that  the  freehold  could  never  be  ia 
abeyance.  See  2.  Wilfon,  Boiid  v.  Weft»  165.  But  it  was  ad* 
mittedy  that  there  were  fome  cafes  in  which  the  inheritance,  when 
feparated  from  the  freehold,  might  be  fo.  The  queflion  agitated 
in  the  Commentary  upon  this  and  the  following  Sedion,  arifes  frcHA 
the  difHcuIty  of  afcertaining  where  the  freehold,  in  the  cafe  men* 
tioned  by  Littleton,  is  to  be.  By  the  livery,  it  is  taken  out  of  the 
grantor ;  it  muft  therefore  veil  in  the  feofHee.  Yet  it  feems  difficult 
to  conceive  how  it  could  be  in  the  grantee,  confidently  with  the 
term  of  years.  The  opinion  adopted  by  Litdeton  and  fir  Edward 
Coke  is  conformable  to  .what  is  faid  in  lord  Stafford's  cafe,  8,  Rep, 
73.  b.«^It  is  to  be  obferved,  that  tho'  by  conveyance  at  common 
law  the  freehold  neceiTarily  paflfes  out  of  the  grantor;  and  that  if. 
there  is  not  feme  perfon  in  being  in  whom  it  can  imnuediately  veft, 
the  conveyance  is  void ;  that  is  not  the  cafe  with  refped  to  wills, 
conveyances  under  the  ftatute  of  ufes,  trails  in  equity,  or  grants  of 
rents  d(  no*vo.  For,  as  to  wills  ;**-there  is  no  immediate  transfer  of 
the  freehold,  as,  upon  the  death  of  the  teftator,  it  veils  in  the  heir  to 
^nfwer  the  lord's  fervices  and  the  flranger*s  writs.  As  to  conveyances 
under  the  ilatute  of  ufes ;— till  there  is  fome  perfon  in  being  in  whom 
the  ufe  can  veil,  the  poifeflion  is  not  altered,  but  continues  in  the 
feoffor  and  his  heirs.  See  i.  Ind.  23.  As  to  executory  trails,  the 
legal  eilate  immediately  veils  and  continues  in  the  truilee :  and  as 
to  rents  de  novo,  the  tenant  continues  in  poiTeiTion  of  the  land  out  of 
which  they  iiTue.  However,  it  is  to  be  obferved,  that  in  cafes  of 
wills,  ufes,  and  truils,  if  it  be  inconfident  with  the  edates  expr^sly 
declared,  that  the  freehold  ihould  remain  with  the  party  (as  if  he 
has  a  term  of  years  exprefsly  given  him),  the  law  wiU  not  give  him* 
by  implication,  an  edate  of  freehold.  See  Pybus  v.  Mitford,  i. 
Vent.  352.  Adams  v.  Savage,  a.  Salk.  679.  Penhay  v,  Hnrrcl. 
?.  Vern.  370.  Speed  v.  Davis,  2.  Salk.  675.  In  the  fame  man* 
ner,  if  a  perfon  limits  his  edate  to  fuch  ufes  as  he  fhall  appoint  ^^ 
9nd  in  the  mean  time,  and  until  be  makes  an  appointment,  to  the 

ufe 
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life  of  himfelf  and  his  heirs ;  or  if  he  limits  it  to  the  ufe  of  himfelf 
lor  life,  and  after  his  deceafe,  to  fuch  ufes  as  he  ihall  appoint,  and 
for  want  of  appointment,  to  the  ufe  of  his  right  heirs;— in  both 
of  thefe  cafes,  the  fettlor  and  his  heirs  have  a  qualified  and  (ktcrmi- 
nable  fee,  until,  by  an  exercife  of  the  power  of  appointment,  an  ufe 
ve(b  in  the  perfon  to  whom  it  is  appointed ;  or  till  by  the  death  of 
the  Settlor,  without  exercifing  his  power,  the  exercife  of  it  becomes 
impoflible.  To  this  fee  dower  is  clearly  incident.  If  the  fettlor 
makes  an  appointment,  a  new  ufe  fprings  up  and  veils  in  the  ap- 
pointee; and  the  fee  originally  limited  to  the  fettlor  ceafes;  and 
with  it  the  right  of  the  wife  to  her  dower  out  of  it:  and  from  that 
time,  the  ufe  appointed  under  the  power  takes  efFei^,  in  the  fame 
manner  as  if  it  had  been  inferted  in  the  original  deed,  in  the  place 
of  the  power.  But,  if  no  appointment  is  made,  the  fee,  from  being 
qualified  and  determinable,  becomes  fimple  and  abfolute.  It  may 
be  objected,  that  in  the  fecond  of  thefe  cafes,  an  eflate  for  life  is 
exprefsly  limited  to  the  fettlor,  and  that  the  fee  is  th^-refore  put  in 
abeyance.  But  in  the  cafe  of  Leonard  Lovic,  8.  Rep.  78.  where 
the  eftate  was  deviled  to  Leonard  Lovie  exprefsly  for  his  life,  with* 
cut  impeachment  of  wafte,  and  afterwards  to  fuch  ufes  as  he  (liould 
appoint,  and  after  feveral  intermediate  remainders  to  the  ufe  of  his 
right  heirs,  it  was  refolved,  that  the  fee  vetted  in  him  till  the  ap- 
pointment was  made.  See  alfo  fir  Edward  Cleere's  cafe,  6.  Rep. 
18.  It  may  alfo  be  objected,  that  a  limitation  to  fuch  ufes  as  a 
perfon  ihall  appoint,  is  incompatible  with,  or  rendered  void  by,  tl^ 
lubfequent  limitation  of  the  fee  to  him,  as  the  ownerihip  of  the  fee 
carries  with  it  every  power  of  appointment.  But  it  is  to  be  ob-  , 
ferved,  that  the  owner  of  the  fee  cannot  convey  the  inheritance^  but 
by  deed  fealed  and  delivered.  Now  he  may  limit  a  fee,  under  a 
power,  by  a  mere  inftrument  in  writing,  and  without  any  of  thofe 
forms  or  ceremonies  which  the  law  requires  for  pafling  real  pro- 
perty ;  wluch,  clearly,  is  a  power  not  included  in  the  ownerChip  of 
the  fee.  It  muft,  however,  be  noticed,  that,  as  a  power  of  appoint* 
snent  is  liable  to  be  fufpended  and  deflroyed,  and  as  the  exi(len:e 
of  the  power  is  the  only  circum  (lance  which  precludes  the  wife  from 
her  dower,  in  the  cafe  I  have  mentioned  there  always  mud  be  a 
pofiibiltty  of  danger  in  taking  a  title  which  depends  upon  it.  Yet 
in  fome  cafes  the  pofiibility  is  fo  fmall  as  not  to  defer ve  attention. 
Some  remarks  on  the  mode  generally  ufed  for  barring  the  wife'^ 
dower  will  be  offered  in  the  courfe  of  thefe  annotations, 

ll8«  d>«J  (z)  Ace.  I.  Rep.  174.  a.  as  to  the  general  principle;  bat  the  par*  [Noteiao.) 
ticular  cafe  there  was,  that  J,  covenanted  to  fiand  feifed  to  the  ufe 
of  himfelf  for  life,  with  feveral  remainders  over;  with  a  power  of 
revocation.— -By  an  exercife  of  this  power,  he  revoked  the  ufes  ; 
and  it  was  held,  that  the  antient  ufes  were  determined,  without 
entry  or  claim,  becaufe  he  himfelf  was  tenant  for  life  of  the  land» 
and  he  could  not  enter  upon  himfelf;  and  no  claim  was  neceflary, 
as  an  expre(s  revocation  was  as  firong  as  any  claim  could  be.-^ep 
the  following  page. 

(3)  The  entry,  or  claim,  mav  be  made  either  by  the  party  him-  [Note  lai*} 
felf,  or  by  a  Granger,  by  his  order,    a.  Cro.  57. 

l8«  b«l      ^')  ^^  pe'^on  is  entided  to  an  a£Uon  of  waile  a^ainfl  a  tenant  [Note  lia.] 
&H  UfCj  but  be  who  has  the  immediate  eflate  of  inheritance  in 

(U  4)  remainder 
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remainder  or  reverfion»  expeflant  upon  the  eftate  for  life.  If  be«r 
tween  the  eflate  of  the  tenant  for  life  who  commitl  wafte,  and  the 
fubfequent  eUate  of  inheritance,  there  is  interpofed  an  eftate  of 
freehold,  to  any  perfon  in  tjje^  then  iJuring  the  continuance  of  fnch 
2ntcrpor€d  eflate,  the  adlion  of  wafte  is  fufipended ;  and  if  the  firft 
tenant  for  life  dies  during  the  continuance  of  fuch  interppfed  eflate, 
the  a£tion  is  gone  for  even  But  though,  while  there  is  fn  eftate 
for  life  interpofed  between  the  eflate  of  the  perfon  committing 
wafte,  and  that  of  the  revcrfioner  or  remainder-man  in  fee;  the 
remainder-man  cannot  bring  his  adion  of  wafte :  yet,  if  the  wafte 
be  done  by  cutting  down  trees,  &c.  fuch  remainder-man  in  fee 
may  feize  them  ;  and  if  they  are  taken  away,  or  made  ufe  of,  be- 
fore he  feizes  them,  he  may  bring  an  adion  of  trover.  For,  in  the 
eye  of  the  law,  a  remainder-roan  for  life  has  not  the  property  of 
the  thing  wailed;  and  even  a  tenant  for  life  in  poiFeffion  has  not 
the  abfolute  property  of  it,  but  merely  a  right  to  the  enjoyment  or 
benefit  of  it,  as  long  as  it  is  annexed  to  the  inheritance,  of  which  ic 
is  confidered  a  part,  and  therefore  it  belongs  to  the  owner  of  the  fee. 
See  Ant«  53,  b.  cth  Rep.  Pagett's  cafe.  Udal  v.  Udal,  Alleyne  8i. 
3.  P,  W.  267.  Bewick  v.  Whitehead,  22.  \^n.  Abr.  523.  2.  Eq. 
Ca.  Abr.  727.     Rolt  v.  Somerville,  3.  Atk.  757. 

^Note  123.]  (3)  For  till  entry  it  doth  not  appear;  the  feofibr  having  pO«rer 
at  his  election  to  void  or  continue  the  eH^e  of  the  feo^eex which  he 
will  do.     Ifott  tp  ibe  nth  ediu 

fNote  I24t1  (')  ^^  where  a  feoffment  was  made  on  condition  that  the  feof-  fziO.  <l^ 
*  fees  re-infeoffed  the  feoffor  and  his  wife  in  tail,  the  remainder  to 
the  right  heirs  of  the  hufband ;  the  hufband  died ;  the  wife  married 
a  fecond  hufband ;  the  feoffees  enfeoffed  the  fecond  hufband  and 
his  wife,  for  her  life;r-the  remainder  to  the  right  heirs  of  the  firft 
hufband;  it  was  held  that  the  condition  was  well  performed.  Br. 
Abr^  tit.  Cond.  pi.  33.     And  fee  ibid.  70.  Plo.  291. 

[Note  1 25.  J  (2)  Nett,  if  land  be  p'ven  /t  the  tnife^  and  tbi  heirs  of  the  bujbanf 
of  his  body  begottent  the  ixsife  Jhall  have  the  eftate  for  lifetfubjeS  /• 
nvafie.-^'Sup*  26.  b* ;  therefore  futh  conveyance  is  not  by  force.  Lord 
Nott.  MS. 

^hot^  196.  ]  ( jj  It  Js  ^j^Ij  gf^2X  pleafure  we  prcfent  the  reader  with  the  fol- 
lowing obfervations  on  this  paffage.  Lord  chief -ju (lice  Wilmot, 
in  his  argument  in  the  giving  judgment  in  the  cafe  of  Frogmorton^ 
on  demife  of  Robinfon  v.  Wharrey.  2.  Blackfl.  728,  remarks? 
**  When  an  eftate  is  limited  to  a  hufbaad  and  wife,  and  the  heirs 
*'  of  their  two  bodies ;  the  word  Heirs  is  a  word  of  limitation,  be- 
**  caufe  an  eftate  is  given  to  both  the  perfons,  from  whofe  bodies 
*'  the  heirs  are  to  ifFuc.  But  when  it  is  given  to  one  only,  and  the 
"  heirs  of  two,  (as  to  the  wife  and  the  heirs  of  her  and  J,  B.) 
"  there  the  word  Heirs  is  a  word  of  purchafe ;  for  no  eftate  tail 
'*  can  be  made  to  one  only,  and  the  heirs  of  the  body  of  that  per- 
**  fon  and  another.  This  appears  from  Litt.  Se^  3  c  a.  ficcording 
*'  to  the  true  reading  collected  from  the  original  editions.  The 
"  cominon  editions  make  the  eflate  cy  fres%  therein  mentioned,  to 
<*  be,  to  the  widow  and  les  heirs  de  corps  fa  baron  de  luy  tugendres  \ 
^*  which  is  not  as  near  as  might  be  to  the  original  eflate  intended, 
ff^if  the  hufband  had  lived;  viz,  \»  the  I^ufband  and  fnk^  and  th^ 

M  h«f  ^ 
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**  heirs  of  their  two  bodies.    Bat  the  original  edition  by  Lettoa 
!  *«  and  Macklinia,  in  Littleton's  life-time,  and  the  Rohan  edition* 

'*  which  is  the  next  (both  which  my  brother  Blackftone  has)  read 
^  it  thus :  lis  heirs  dt  Us  cwrps  di  fin  baron  it  luj  ingtndns  :  which 
^  is  qoite  confonant  to  the  original  eftate ;  and  this  eftate,  to  the 
**  widow  for  life,  and  the  heirs  of  the  body  of  her  hnfband  and 
^  herfeif  begotten,  Littleton,  in  the  fame  fedtion,  declares  not  to 
^  be  an  eftate  tail.  The  fame  is  held  in  Dyer  99.— in  Lane  and 
^  Pannel,  i.Rolt  Rep.  438.  and  in  GoiTage  and  Taylor,  Style 
^325.  which,  from  a  manufcript  of  lord  Hale,  in  poifeffion  of 
**  my  brother  Bathurft,  appears  to  have  been  iirft  determined  in 
«<  Hil.  1651 ;  which  accounts  for  feme  expreffions  of  lord  chief- 
«*  jttllice  Rolle,  in  Style's  cafe,  which  was  in  T*  Pafch.  1652.'' 

2tIO»b*l      (i)  ^i**  f^ij*  Hawkins  obferves  here,  that  the  omiflion  of  the  nto^  127*1 

privilege  of  being  without  impeachment  of  wafie,  ihall  not  gl¥e 
the  heir  of  the  feoffor,  for  whole  benefit  it  was  omitted,  a  re-entry, 
which  would  defeat  the  eftate  of  the  wife*    P.  307.   2*  Rep.  82.  a. 

3,^  1  (0  1^^  privilege  given  by  the  words  withoot  impeachment  of  [Note  is8.1 
*  J  wafte,  is  annexed  to  the  privity  of  eftate  ;«-fo  that  if  the  perfon  to  . 
whom  that  privilege  is  given,  changes  his  eftate,  he  lofes  the  privi- 
lege. II.  Rep,  83.  b.  Latch.  270.— It  has  been  held  that  the  in« 
tent  of  this  daufe  is  only  to  enable  the  tenant  to  cat  down  timber 
and  open  new  mines,  and  that  it  does  not  extend  to  allow  deftnic* 
dve  or  malicious  wafte ;  fuch  as  cutdng  down  timber  which  ferves 
for  the  ftielter  or  ornament  of  the  eftate.  See  Vane  v.  Lord  Ber- 
nard, 2.  Vem.  738.  Packington  v.  Packington,  5.  Bac.  Abr.  491. 
Rolt  V.  Lord  Sommerville,  2.  Ab.  £q.  759.  Afton  v.  Afton,  i.  Vin« 
264.    Peers  v,  Peers«  i*  Vin.  521.    2.  Atk.  283. 

2^^      b*l      (0^''  tvhethir  thirj  is  a  diffennci  hetween  an  Migation  and   [Note  1 29.} 
»    *■     *        *  ^fiogkunt  nuith  conditi»n  to  re-enfeaJfi^^Ohligatien  on  condition  to  gi*ve 

to  the  baron  and  feui  and  the  heirs  of  the  body  of  the  feme  before  a 
certain  day ;  and  before  the  day  the  feme  dies.  The  court  'was  divided 
vfhether  he  ought  to  make  it  cy  pres>  in  8.  Jae.  B.  R.  Rot.  303. 
Roger  and  Scudamore,  7*.  37--— Z'*  4*  E'  6.  BendL  n.  56.  Obliga- 
tion on  condition  to  enfeoff  B,  and  C.  and  their  heirs  before  fuch  a  dixy^ 
and  before  the  day  B.  dies,  the  obligation  is  difcharged.  Sir.  Ant, 
Brewings  cafe.  But  this  cafe  nvas  denied  by  the  tvhole  court,  7*.  40* 
£L  C.  B.  C.  C.  «.  16.  Obligation  luith  condition  that  the  obligor  or 
Us  heirs  Jhould  enfeoff  the  obligee  and  his  heirs  before  a  certain  day ; 
^frnmbnore  the  day  the  obligee  dies  :  it  '^vas  ruled  that  he  Jhonld  enfeoff 
the  heir.  T.  49.  fl,  C,  B.  Hone  v*  Mav,  C.  C«  n.  i6.«— Lord  Hale"^ 
.I^ISS. 

[zZltm  tj     («)  As  to  deeds.  Burglary  ▼.  Ellington,  Brownlow's  Rep.  loi.  [Note  130.1 
^*        '  The  court  held,  thatj  when  a  deed  is  perfect  and  delivered  as  hu 

deed,  then  no  verbal  agreement  made  after  may  be  pleaded  in  de* 
ftmdion  or  alteration  thereof;  but,  when  the  agreement  is  parcel  of 
the  original  contrail,  and  may  well  ftand  with  the  deed,  and  is  not 
|n  terms  repuenant  tp  it,  then  fuch  verbal  agreement  may  be 

g leaded.  As,  if  a  man  for  money  mortgage  land  to  B*  by  deed  be* 
ig.of  greater  yearly  value  than  the  intereft  money,  and  before  the 
fealing  of  the  deed  it  was  agreed  by  word,  that  the  mortgagor 
Ihotild  hav«  and  Kpccivf  {he  j^r^fiS^f  n^t  tb«  ffi^j^S^^i  ^  i<  gO^ 
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and  ofual  in  fach  cafu*  and  B.  may  plead  the  yerbal  agreement  to 
avotd  the  danger  of  ufury.  But,  if  it  had  been  exprefied  within  the 
deed,  that  the  mortgagee  fhould  have  the  profits^  and  the  deed  was 
delivered  accordingly,  then  no  agreement,  covenaat^  or  aflignment 
€f  the  proiics  coald  keep  it,  but  that  it  was  an  ofiirioas  contraband 
confequently  the  deed  and  mortgage  void« 

[Note  131.J        {i)  ji  dt'vifi  in  fte,  in  condition  not  to  aUon  hmt  to  I.  S.  twbttbir  f^^  ^    2J 
wid?  See  Mu/cbamf's  cafe,  Bridg.  13a.— Lord  Nott.  MSS.  ■-         '^' 


(Note  132.] 


i 

(1)  A  power  of  fuiering  a  common  recovery,  and  of  kvying  a  ^22  ^m  bJ 
fine  within  the  ftatutes  of  4.  Hen.  7.  and  32.  Hen.  8.  is  fi>  infepa- 
rably  inherent  to  the  eilate  of  a  tenant  in  tail,  that  any  condition 
or  provifo  reilraining  or  prohibiting  it,  is  held  to  be  repugnant  to 
the  nature  of  the  eftate,  and  tberefore.void.  Bat  it  does  not  vitiate 
the  grant  of  the  eilate  uil  to  which  it  is  annexed;  becaoie  (to  nic 
an  expreffion  of  lol-d  Hobart)  a  condition  annexed  to  an  eftate 
given  is  a  divided  claufe  from  the  grant,  and  therefore  cannot  fraf- 
trate  the  grant  preceding  it,  neither  in  any  thing  exprefied,  nor  m 
any  thing  implied,  which  is,  of  its  nature,  incident  to  and  iniepa- 
rable  from  the  thing  granted.  Hob.  173.  But  this  dodkrine  doea 
SK)t  extend  to  a  feoffment,  a  fine  at  common  law,  or  any  other  alie« 
nation  which  works  a  difcontinuance,  and  is  therefore  confidered  in 
the  law  as  tortious.  A  provifo  reflridlive  of  an  alienation  of  tbts 
nature  may  be  annexed  to  an  eftate  in  tail,  either  as  a  condition  to 
determine  the  eftate,  and  give  the  donor  and  his  heirs  a  right  of 
le-entry,  or  by  way  of  limitation,  to  make  the  eftate  of  the  tenant 
in  tail  ceafe,  and  the  lands  remain  over  to  a  third  perfon.  But  in 
tbefe  caies  the  eftate  in  tail  muft  be  made  to  ceafe  abiblntely ;  for 
a  provifo  to  make  it  void  only  during  the  life  of  the  tenant  in  tail 
is  void.  See  Litt.  Se&.  720,721,  722,  723.  Scholaftica's  cafe* 
Plo.  403.  Corbett's  cafe,  i.  Rep.  83.  b.  Jermyn  v.  Arfcot» 
cited  in  1.  Rep.  85.  Mildmay's  cafe,  6.  Rep.  40.  Mary  Porting- 
ton's  caie,  10.  Rep.  37.  b.  The  courts  however  have  allovved  botk 
conditions. and  covenants,  reftraining  or  prohibiting  leftees  for  life 
or  years  afiigning  their  eftates  without  the  confent  of  the  leftbrs. 
See  Strange  405.    Blencowe  v.  Bugby,  3.  Wilfon  234.     In  Hun-  1 

ter  V.  Galiicrs.  Term  Reports,  vol.  2.  133.  a  provifo  in  a  leaie  for 
21  years  that  the  landlord  ihould  re-enter  on  the  tenant's  commit* 
ting  any  a&  of  bankruptcy  whereon  a  commifiion  ftiould  iftue,  waa 
held  to  be  good.  In  Davidfon  v.  Foley,  Brown's  Reports  in  Cha. 
2.  vol.  203.  the  reader  will  find  a  curious  inftance  of  a  truft  under 
which  two  perfons  are  become  virtually  entitled  to  a  very  confider- 
able  annuity,  at  the  fame  time  that  the  truft  is  fo  framed  as  to  exclude 
their  creditors  from  having  any  charge  or  lien  upon  the  annuity^ 
either  at  law  or  e(^uity.   The  illufory  nature  of  eftates  and  truib  of  ' 

this  defcription  raifes  a  powerful  objediion  to  them  on  the  ground 
of  policy ;  nor  are  they,  perhaps,  quite  reconcileable  to  fome  of 
the  fundamental  principles  of  our  laws.  Serious  confequences,  it 
is  prefumed,  wotud  cnfue  their  coming  into  general^  or  even  fre« 
quent,  ufe* 

[Note  133.]       (i)  But  this  is  altered  by  the  4.  and  5.  Ann.  c.  |6.  whereby  all  ^224*  sJ] 

collateral  warranties  by  anceftors,  who  have  no  eftate  of  inheritance  ^        •        •* 
in  pofieiBon  in  the  lands  warranted,  are  made  void  againft  their 
heirs*    The  reftrai&ts  which  at  different  times  have  been  laid  on 

(he 
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the  free  aliemition  of  property,  and  the  methods  ufed  to  fet  them 
a(ide»  form  one  of  the  moll  intereiHng  parts  of  the  hiftory  of  every 
Badon  in  which  the  feudal  inllitutions  have  prevailed.  So  far  as 
the  hiftory  of  England  is  concerned  in  them,  they  have  been  dif* 
cufied  with  great  accuracy  by  fir  William  filackllone,  vol.2,  chap. 7. 
and  fir  John  Dalrymple,  in  his  Hidory  of  the  Feudal  Law»  chap.  3. 
ilnd  4.  The  introdudion  of  recoveries,  and  the  circumllances 
which  led  the  way  to  them,  are  accurately  dated  and  explained  by 
mr.  Croife»  in  his  moft  excellent  EiTay  on  the  Law  of  Recoveries* 
The  reftraints  on  the  alienatioo  of  property  are  much  greater  in 
Scotland  than  they  are  in  England.  There,  if  a  tailxie  is  guarded 
wjtth  irritant  and  re/oluti'ue  clau/est  the  eilate  intailed  cannot  be  car- 
ried off  by  the  debt  or  deed  of  any  of  the  heirs  fucceeding  to  it,  in 
prejudice  of  the  fwbititutes.  This  degree  of  tailzie  differs  irom  that 
of  a  tailxit  wtb  prohibitory  cUmfes*  The  proprietor  of  an  eftate  of 
this  nature  cannot  convey  it  gratuitoofly,  but  he  may  difpofe  of  it  ' 

for  onerous  caufes,  and  it  may  be  attached  by  his  creditors ;  yet 
the  fublHtates*  as  creditors  by  virtue  of  the  prohibitory  claufe,  may 
by  a  procefs,  called  in  the  law  of  Scotland  an  Inhibition^  fecure 
themfelves  againft  future  debts  or  contrads.  A  third  degree  of 
taUsie  ufed  in  Scotland  is  called  zjimple  Diftination,  This  amounts 
to  no  more  than  a  deii^nation  who  is  to  iucceed  to  the  eilate*  in 
cafe  the  temporary  proprietors  of  it  make  no  difpofition  of  it ;  for 
it  is  defea6ble«  and  attachable  by  creditors.  See  Erik.  IniU  238, 
360. 

(2)  Brltton*  in  his  chapter  en  Conditional  Furthafit^  obferves,  [Note  I34*] 
that "  if  any  purchafe  to  him  and  his  wife,  and  to  the  heirs  of  them 
^  lawfully  begotten,  the  donees  have  prefently  but  an  iftati  offm* 
^  bold  for  the  term  of  their  lives>  and  tbt  fee  accrnetb  to  their  iffnUp 
**  if  they  had  not  ifTue  before ;  and  if  they  had  no  ifTue,  then  tbg 
**  fee  remain!  on  the  per/on  of  the  donor  until  they  have  ijfuit  and  the 
^  purchafe  returns  to  the  donor,  if  the  pnrchaior  has  no  offspring, 
<*  or  if  they  have  iifue  and  that  iiTue  fails."  But  lord  Coke  in  his 
ad  Inil.  333.  obfervesj  that  Britton  takes  the  condition  to  be  pre« 
cedent,  but  that  the  donees  had,  at  the  common  law,  a  fee  fimple 
conditional  immediately  by  the  gift.  As  a  proof  of  this,  he  men- 
tions, that  if  a  gift  was  made  to  a  man  and  the  heirs  of  his  body« 
and  before  iifue,  he  had  before  the  flat,  de  donii  made  a  feoffment  in 
fee,  the  donor  could  not  enter  for  the  forfeiture,  but  that  the  feoff* 
ment  would  have  barred  the  ifTue  had  afterwards. 

\Z7»  C«  A«1  (0  ^f  the  condition  of  the  obligation  be  in  the  disjun^ive,  and  [Note  135.] 
^  "^  *  *^  gives  the  obligor  liberty  to  do  one  thing  or  another,  at  his  eledion^ 
and  one  of  the  things  becomes  impoifible,  the  obligation,  in  fome 
cafes,  will  be  faved.  See  the  diilindions  taken. in  Laughter's  cafe« 
Cro.  Eliz.  398.  Baker  v.  Moifcomb,  ibid.  864.  Bafkett  v.  Baikettt 
%.  Mod.  200.**Ant.  145. 

[22c.  b«l      (')  *T"  ^®  ^  prefumed,  that  an  interlmbg,  if  the  contrary  is  mote  136.] 
^      ^  -'not  proved,  was  made  at  the  time  of  making  the  deed.  i.  Keb.  2i, 

liote  to  the  t  \th  edit.  On  the  rafure*  or  interlining  of  deeds,  break- 
ing or  defacing  the  feals  of  deeds,  and  cancelling  deeds,  fee 
I.  Wood's  Conv.  Sotl»  809.  Com.  Dig.  Faits,  T.  i.  2.««and 
Vin.  Abr.  Faits,  T.  U.  U.  2.  X,  X.  2.  It  is  to  be  obferved,  that 
the  cancelling  of  a  deed  does  not  diveft  the  efiate  from  the  per- 

font 
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Ions  ui  whom  it  is  veiled  by  the  deed.    i.  Rep.  in  Cha.  loo*  and 
GiIb.'Rep.  236. 

(Nole  137.]         (i)  This  is  thi  f/^r/oir  •/  this  cafe,  fsr  mow  he  claims  ahow  ihg  [226 •  a* 
CMiiitiMf  astd  thirefore  sued  ti»tjbiw  ihi  dud.    Irfrsh  227.  km  Lord 
Nott.  MSS. 

{Note  138.]        (i)  In  addition  to  what  has  been  obferved  in  note  4.  to  page  fs^O*  a.* 

143.  0.  it  may  be  remarked,  that  all  deeds  were  fottmiy  called 
charters.— Before  the  indenting  of  them  came  into  nie«  when  there 
were  more  parties  than  one  interefled  in  themf  there  were  as  many 
parts  of  them  taken  as  there  were  parties  interefled,  and  one  part 
was  delivered  to  each  of  the  parties:  thefe  multiplied  parts  were 
called  Chartit  paricUt,  or  paricola*  The  Charts  paricta,  or  pars'^ 
€ola,  were  faperfeded,  in  a  great  meafure,  by  the  Charim  turtitse. 
One  part  of  the  Charts  partita  was  written  on  a  piece  of  vellam 
or  tMLTchment,  beginning  about  the  middle  and  continuing  to  the 
end  of  each  fide.  This  prevailed  as  early  as  the  times  of  the  Saxons» 
es  appears  by  the  will  of  JEthehuoyrdt  at  nobleman  of  Kent,  dated 
in  958;  by  that  of  prince  ^thellbin,  eldeft  ion  of  king  Ethdred 
the  2d ;  bv  a  charter  of  archbiihop  Eadfi,  made  about  the  year 
1045 ;  and  by  other  Saxon  documents  preferved  in  the  libiary  of 
mr.  Aiile;  in  all  which  the  parchments  are  cut  in  ilraight  lines* 
Straight  Unes  continued  to  be  generally  nfed  till  the  latter  end  of 
the  reign  of  king  Henry  III.  Afterwards  the  cut  through  the 
]>archment  was  made  in  a  waiving  or  nndulatine  line;  and  the  prac- 
tice of  writing  an  intermediate  fentence.  or  drawing  an  interme- 
'  diate  figure*  was  generalljr  difufed,  and  the  word  Cyrogrs^hmm 
adopted.  In  procefs  of  time  it  became  the  pradlice  to  indent  tbu  line 
in  iraall  notches  or  angles.  This  pra£lice  begun  with  the  lawyers^ 
as  early  as  the  reign  of  king  John;  but  was  not  adopted  by  the 
ccclefiaftics  till  a  much  later  period.  This  made  the  intermediate 
writing  or  drawing  unneceflfary;  and  it  feema  to  have  been  aban^ 
doned  about  the  reign  of  Edward  III.  fiut  the  pradice  of  indent- 
ing deeds  in  the  intermediate  line,  remained  in  nfe  till  the  dofe  of 
the  14th  century ;  it  then  feems  to  have  declined ;  yet  the  pradice 
of  cutting  a  waiving  or  undulating  line  at  the  top  of  the  parch- 
snenty  on  which  tvery  deed  that  is  not  a  deed  poll  is  written,  has 
ever  fince  continued.  If  the  deed  contains  more  than  one  ikin  of 
parchment,  only  the  firft  ikin  of  parchment  is  indented.  Foreign 
«Hplomatifts  contend,  that  when  the  parchment  on  which  a  deed  is 
written,  is  cut  through  the  intermediate  word  or  ^gixrt  in  a  flraighc 
fine,  it  is  properly  called  Cbirographutm\  that  when  it  is  cut  through 
the  intermediate  word  or  figure  in  a  waiving  line,  it  is  uroperly 
called  Charts  unJulateria ;  and  that  it  is  then  only  properly  called 
Charta  indissta,  or  indenturat  when  it  is  cut  through  the  intermediate 
word  or  figure  in  a  wuving  line,  and  that  waiving  line  is  indented 
or  notcbea  in  the  manner  I  have  mentioned.  But  with  us,  every 
deed  the  top  of  which  is  cut  in  the  cndulating  or  waving  manner 
I  have  mentioned,  is  called  an  indenture.  See  mr.  Madox's  Pre- 
face  to  his  Formjilare^  and  the  Nouveau  Traite  de  Diplomad^ue^ 
vol.  1.  35  i« 

£Note  139.1        (2)  T^^>s  ^As  called  charta  de  una  parte.    Some  deeds  muft  be 

indented  to  be  valid  for  the  purpofes  for  which  thqr  are  ufed,  as 
bargains  and  fales  by  the  fiat.  27.  IL  8*  C«  l6«  IcaKS  by  perfona 

feifed 
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leifed  in  tail  in  right  of  their  wives,  or  ecclejiaftical  perfons>  by 
32.  H.  8.  c.  28.  a  bargain  and  falo  of  a  bankrupt's  eftate  by  the 
13.  EL  c.  7.— and  fee  43.  £1.  c.  18. 

* 
(3)  When  the  fereral  parts  of  an  indenture  are  interchangeably  [Note  f  4a] 
executed  by  the  (everal  parties*  that  part  or  copy  which  is' executed 
by  the  grantor,  is  ufually  called  the  original,  and  the  reft  are  called 
counterparts ;  the'  of  late  it  is  mofl  frequent  for  all  the  parties  to 
execute  every  part,  which  renders  them  all  originals.  2.  Bla.  CoHi. 
ch,20.  f.  I. 

170.  b.  1  (')  ^^»  where  three  were  infeoffed  by  deed,  and  there  were  feve-  [Note  141.] 
^  '  *  -^  ral  covenants  in  the  deed  on  the  part  of  the  feoffees,  and  only  two 
of  the  feoffees  fealed  the  deed,  the  third  entered  and  agreed  to  the 
eftace  conveyed  by  the  deed,  he  was  bound  in  a  writ  of  covenant 
by  the  fealing  of  his  companions.  2.  Roll.  Rep.  63.— In  38.  Ed.  3. 
p.  9.  it  is  faid,  chat  if  land  is  leafed  to  two  for  years,  and  only  one 
puts  his  fea!,  but  the  other  agrees  to  the  leafe,  and  enters,  and  takes 
the  profits  with  him,  he  (hall  be  charged  to  pay  the  rent,  though 
he  has  not  put  his  feal  to  the  deed ;  but  if  there  is  a  condition  com*, 
prifed  in  the  deed  which  is  not  parcel  of  the  leafe,  but  a  conditioa 
m  grofs,  if  he  does  not  put  his  Teal  to  the  deed,  tho'  he  is  povty  to 
the  leafe,  he  is  not  party  the  condition. 

[2 'J  I.  a.1      (')  ^"^  Solter  T.  Hedgly,  Carth.76.  lord  chief-jufticeHdt  held,  [Nq^c  14.2,1 
L   «3    *     *  J  that  a  party  to  a  deed  cannot  covenant  with  one  who  is  no  party  to 

it  ^— 4Kit  that  one  who  is  no  party  to  a  deed  may  covenant  with  one 

who  is  a  party,  and  oblige  hunfelf  by  fealing  of  the  deed. 

'2^1.  b.l      (*)  ^^^  aifter,  though  the  jury  find  the  deed  not  to  be  the  deed  Tfff^  I4t«1 
*   "^    *       "^  of  the  party,  yet  will  not  the  court  on  motion  detain  the  iame,  but 

will  order  it  to  be  delivered  to  the  party  that  brought  it  into  court. 

2.  Sid.  131,     Vid.  Salk.  215.     Noig  to  the  nth  iditUn. 

Xl^l*  a.l      (0  «6.  ^.  6.  f.  Barre  37.     Obligee  mtub  am  acquitiancf  U  au  [Note  I4f>] 
^   ^  MigeTf  tvbicb  was  doied  beforg  the  obUgation^  but  nvas  Miveridaf^ 

ter*warJs ;  the  other  obligor  f  leads  this  in  bar^  and  it  nnas  adjndged  m. 
good  flea  in  bar.  Nota^  each  luas  bound  in  the  entirety^  therefore  it 
tvMs  Joint  and  Je'veral,  34.  H,  6.  So  in  the  cafe  of  the  king»  if  he 
rekmfes  to  one  of  the  obligors ,  the  other  Jhall  take  advantage,  5.  Rep, 
56.  contra.'^And  as  a  reUafe  in  deed  to  one  obligor  difcharges  the  other, 
fo  (f  a  reUafe  in  Una^  as  8.  Rep*  1 36.  Needham*s  cafe,  A  ^woman 
obligee  marries  the  obligor,  that  is  another  fort  ofdifcharge*  264.  ^•— 
But  17.  Car.  B,  R,  fwo  nssere  bonnd jointly  and  federally*  The  plain^ 
tiff  fued  both,  and  afterguards  entered  a  retraxit  againfi  one;  whether 
that  difcharged  the  other  'was  the  quejtion.  Berkley  faid  it  nvas,  for 
it  amounts  to  a  reUafe  in  lanv,  as  the  plaintiff  confejjes  thereby  that  he 
had  not  camft  of  aBion,  and  therefore  be  cannfit  have  judgment,  as  in 
Hickmot*s  caje,  9.  Rep.  asid  retraxit  is  a  bar  to  an  action ;  and  tho 
plaintiff  by  his  otvn  oQ  has  altered  the  deed  from  joint  to  fennral,  and- 
therefore  the  other  Jhall  have  advantage  of  it*  Co.  Inft*  cotttra  ;  for 
a  retraxit  is  only  in  the  nature  of  an  ejtoppelli  An4  therefore  the  other 
Jhall  not  have  advantage ;  neither  is  it  a  releafe,  though  it  be  in^  the 
nature  of  a  releafe  \  and  if  the  obligee  fues  both,  and  then  ceivenemts 
loith  one  not  to  fue  farthpr,  thtU  it  in  the  nature  of  a  reUttfe,  but  the 
other  fieJl  not  tike  advemtage  of  it ;  eind  in  zu  A  (•  it  is  fetid,  that 
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there  mnft  be  an  a^ual  relea/e  U  one  Miger  to  difcharge  the  other ^ 
See  March,  Rep,  165. — Pa/l  i8.  Can  Han/tan  v.  Ro/L     The  obligee 
releafes  to  one  obligor ;  the  other ^  in  confiJeration  of  the  forbearance ^ 
undertakes  to  pay,  and  in  an  aSion  upon  the  cafe  the  matter  tnas  found 
fpecialiy ;  and  Rolls  argued^  that  the  debt  *was  not  abfolatefy  difchar^* 
id,  but  only  Tub  inodo>  *uiz.  if  the  other  can  ha*ve  the  releaje  to  plead, 
and  becauje  the  forbearance  *was  a  good  confederation*     But  the  court 
njoas  of  opinion^  that  the  debt  'was  ahfolutely  difchargodf  amd  therefore 
the  confederation  nvas  infufficient.^^See  Hobartf  Rep*  70.     Parker  i/* 
fer  John  Lanstrence*     In  trefpafs  ageunft  three,  they  di*vided  on  the 
pleading.     Judgment  ageunft  one.     Then  he  entered  a  noli  profcqui 
againft  the  t*wo  others  \  it  luas  held  to  be  no  difcharge  to  him  againft 
nnhom  judgment  *was  had;  for  as  to  him,  the  aSion  nuat  determin" 
ed  by  the  judgment,  and  the  others  are  divided  from  him^  and  not  Jkh» 
jeB  to  the  damages  recovered  againft  him  ;-^but  a  noli  profequi^  or 
wonfuit  before  judgment  againft  one,  HMuld  difcharge  alL   Lord  Noct* 
MS. 


[Note  145,] 


(i)  It  is  to  be  obfervedy  that  the  king  was  always  an  exception  F^  72»  b.l 
to  this  rule ;  for  he  might  always  either  grant  or  receive  a  chofe  ia  !•  "^  *  *'* 
etSion  by  alignment.— -The  reafon  why>  by  the  ftri£^  roles  of  the 
common  law»  a  chofe  in  aQion  cannot  be  affigned  or  granted  over* 
was,  that  it  was  thought  to  be  a  great  encouragement  to  litigionf- 
nefs  if  a  man  were  allowed  to  make  over  to  a  Granger  his  right  of 
going  to  law.  But  this  nicety  is  now  difregarded:  though,  in  com- 
pliance with  the  ancient  principle,  the  form  of  afligning  a  chofe  in 
esQion  is  in  the  nature  of  a  declaration  of  trull,  and  an  agreement 
to  permit  the  aflignee  to  make  ufe  of  the  name  of  the  affignor,  in 
order  to  recover  the  pofleflion.  And  therefore,  when,  in  common 
acceptation,  a  debt  or  bond  is  faid  to  be  affigned  over,  it  mnfl 
Hill  be  fued  in  the  original  creditor's  name;  the  peHbn  to  whom  ic  1 

is  transferred  being  rather  an  attorney  than  an  ailignee:  and  oar 
courts  of  equity,  confidering  that  in  a  commercial  country  almoft  all 
perfonal  property  mult  necefTarily  lie  in  contra£^,  will  protect  tho 
affignment  of  a  chofe  in  aSion,  as  much  as  the* law  will  that  of  a 
ch^e  in  pofeejfeon.  Dyer  30.  Br.  Ab.  tit.  Chofe  in  Adion*  3.  P.  W. 
199.     2.  Bla.  Com.  Ch.  30. 

INote  146.1       (0  Su^c^  fir  Edward  Coke's  time,  feveral  ftatntes  have  bc^nf^'^^    4  1 
"^   paffed,  particularly  ac.  Car.  2.  cha.  2.    13.  &  14.  W.  j.  ch.  6.  &*■     -^J*  ***J 
I.  An.  ch.  22.  bv  wnich  all  perfons  admitted*  into  offices  dvil  or 
military  are  to  take  the  oaths  of  allegiance  and  fupremacy,  other« 
wife  they  forfeit  their  oiiices,  and  incur  other  penalties. 


[Note  147,] 


(1)  But  this  muft  be  underilood  of  an  alienation  which  divefts  f^  o  ^  b.1 
•the  remainder  or  reverfion,  as  a  feoffment,  £ne,  or  common  reco-  ^  «^  *^*  '^ 
•very:  but  a  conveyance  by  leafe  and  releafe,  or  bargain  and  iale, 
is  no  forfeiture.  Neither  is  it  a  forfeiture  of  the  particular  eftate, 
if  the  reverfioner,  or  remainder-man  in  fee,  joins  with  the  tenant 
for  life  or  years  in  making  the  alienation;  nor  is  his  grant  of  an 
adv.owfoa»  remainder,  or  any  thing  eU&  which  lies  in  grant,  a  for- 
feiture. But  if  a  tenant  for  life  or  years  claims  the  fee,  as  by  join-* 
ing  the  mife  upon  the  mere  right;  or  if  he  affirms  the  fee  to  be  in  a 
ilranger,  as  by  accepting  a  fine  >r  conufance  de  droit  come  ceo  froia 
« flraoger,  it  is  a  forfeiture.     See  poll.  2j  i.  b.  252,  a* 


Lib*  3.  upon  Condition,      Seft.  378,  379, 

r^  2  A^.  a«l      t*^  ^^  '^  rUo*very  relates  to  the  time  of  the  *wafte  elone,  tvhich  ie  [Note  I48,l 
L    ^  ■  *         ''  paramount  to  the  grants  hut  it  does  not  relate  to  the  time  of  making  the 

gftatet  to  avoid  charges  hy  force  of  this  condition  in  lanv,  unlefs  in  the 
ea/e  of  a  Uafe  for  years,  which  is  ofneceffity  to  have  the  place  wafted* 
— ^Lord  Nott.  MS. 

[23  C  •  b.l      («)  This  paflage  eicpofed  fir  Edward  Coke  to  much  cenfure.—  [Note  ii.Oi  1 
^  It  was  ftrnck  out  of  the  third  and  every  following  edition  to  the 

ninth.— -It  was  reftored  to  its  place  in  that  edition,  and  is  to  be 
Ibund  in  all  the  fubfequent  editions.— -The  following  account  is 
{piven  of  this  circumliance  in  Burn's  Ecclefiaftical  Law»  vol.  3. 
p.  402.  3d  edit.—*'  There  are  feveral  degrees,  which,  although 
•*  not  exprefsly  named  in  the  Levitical  law,  are  yet  prohibited  by 
*'  that,  and  by  the  ftatute  of  32.  H.  8.  c.  38.  by  parity  of  reafon. 
"  Hence,  in  the  cafe  of  Wortly  and  Watkinfon,  a  confultation  was 
**  granted,  where  one  had  married  the  daughter  of  the  fifter  of  his 
^  rormer  wife;  which  (as  fir  John  King  laid  the  argument)  is  the 
*^  fame  degree  of  proximity,  as  the  nephew's  marrying  his  father's 
**  brother's  wife ;  and  this  bein?  exprefsly  prohibited,  the  other 
^  by  parity  of  reafon  is  fo  likewiie;  as  it  had  been  declared  £.  i6* 
^  J.  in  Pennington's  cafe,  before  the  High  Commiilioners.  Which 
**  point  was  again  argued  T.  I.  An.  in  the  cafe  of  Snowling  and 
*'  Nurfey,  and  confultation  granted  as  before,  notwithflanding  the 
**  cafe  of  Richard  Parfons,  mentioned  by  lord  Coke,  1.  Inft.  235. 
**  in  which  it  was  firft  determined  not  to  be  within  the  Levitical 
^  degrees,  and  prohibition  granted;  but  a  confultation  being 
**  awarded  on  debate,  two  years  after,  diat  cafe  is  i'aid  to  have 
<*  been  expunged  out  of  the  Firil  InfUtute,  by  order  of  the  King 
^  and  Council.  And  this  was  the  very  point  in  which  (prefently 
^  after  the  making  of  the  ad)  lord  Cromwell  defired  a  difpenla- 
^  tion  for  one  Matiey,  who  was  contracted  to  his  iifter's  daughter 
^  of  his  late  wife;  but  the  archbilhop  deided  it,  as  contrary  to  the 
**  law  of  God,  and  gave  for  reafon,  that  as  feveral  perfons  are  pro- 
^  hibited,  which  are  not  exprefled,  but  underilood  by  like  prohi- 
^  faition  in  equal  degree ;  fo  in  this  caie,  it  being  exprefled  that 
^  the  nephew  iliall  not  marry  his  uncle's  wife,  it  is  implied,  that 
•«  the  niece  (hall  not  be  married  to  the  aunt's  hufband.  Gibf.  41 2, 
^  413.  Much  lefs  can  it  be  doubted,  whether  the  like  rule  con- 
**  ceming  parity  of  reafon,  doth  not  forbid  the  uncle  to  marry  his 
^  niece,  which,  though  not  exprefsly  forbidden,  is  virtually  pro- 
**  hibited  an  the  precept  that  forbids  the  nephew  to  marry  the 
«*  aunt ;  nor  is  it  of  moment  to  alled^e,ftbat  the  fird  is  a  more  fa- 
«*  Tourable  caie^  as  the  natural  fuperlteity  is  preserved ;  iince  the 
««  parity  oidegroi,  which  is  the  proper  rule  of  judging,  is  the  very 
**  iame.  Giml  41 3,  But  where  in  the  cafe  of  HarrUbu  and  Bur- 
**  well,  T.  20«  C.  2.  in  the  fpiritual  court,  one  had  married  the 
**  wife  of  his  great  ande^  this  was  declared  not  to  be  within  the 
Levitical  degrees ;  and  accordingly,  after  the  <^inion  of  all  the 
judges  taken  by  iht  king^s  fpecxal  command,  a  prohibition  was 
*>  granted.  Gibf.  413."  ■■■  AW,  the  cafe  of  Richard  Parfons  % 
^.  a.  Ja.  Ro,  1032*  where  a  man  may  marry  the  daughter  of  his 
'  wife's  ftftetr  which  it  in  the  editions  of  1628,  isnd  that  of  29^  and  is 
ktre  left  out*    See  Moor  1 266,  Mamu's  ca/e,  33.  £/*'«•  in  the  cafe  of  • 

the  widtnto  efom  Remtingtonf  <who  cltumed  a  tvidow's  eftate,  hut  ivas 
denied  hecanjk  Jhe  nuas  niece  to  the  former  ^suife  of  Rennington,  who 
had  done  peitanci  fir  ^it  intefimm  marridgt  i  hut  it  was  m^hed  Jhe 
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JhuU  ha'Vi  htr  nvUow*J  eflattt  hicauft  then  nnas  nevir  any  divorct 
bad  in  the  life  of  her  hufiandp  though  there  was  caufe*  Hoh*  l8i.  ijr 
^he  cafe  efHo-iuard  *v,  Bartlett*  2«  Inft.  683.  i.  Cr§,  228.  Vangh. 
302,  Hillv*  Geed^  3.  Le<u,  364.  Fide  auxj  2.  Jones  118.  5.  Affl. 
161  •  and B,  Stillingfleet^s  Life,  ill. — Lord  Nott  MS^ 

[Note  150.]  (1)  I.  Co.  2 J.  b.  Porter^  cafe.  Breach  of  condition  ajpgmd,  be-  [236.  i\ 
tanfe  he  hai  not  ferfomud  nvithin  con-venient  time,  vix,  8  years."-^ 
Ant.  113.  cont.  that  ivbe/e  lands  are  de^ijed  to  execniors  to  fell,  ^tnd 
one  refufes,  yet  it  is  nvithin  zi.  H,  8.  though  it  be  an  intereft,  and 
though  the  nuords  of  the  ftatnte  are,  'where  lands  arg^ivilled  to  he  fdd 
by  executors i  nuhich  gives  only  a  power ;  fo  there  luai  m  difference  be* 
t*ween  them.'^^^g.  £.  3.  1 7.  The  cq/'e  nvas,  a  fwoman  fetjed  of  lands 
in  London  druifed  them  to  be  fold  by  her  executors.  And  Med  'without 
an  heir ;  that  devife  prevented  the  efcheat  *which  the  king  pretended  to 
have,  and  the  executors  could  enter  and  fell,  therefore  more  than  a  bare 
mnthority  paffed.  Tet  in  1651,  m  evidence  at  the  bar,  betvften  WiU 
kinfon  and  White y  this  cafe  was  ftarted;  and  lord  chief  juftice  Rolls 
doubted  of  this  opinion,  hecaufe,  he  feud,  it  vtas  only  a  defcent,  accord* 
ing  to  the  vtords  of  Littleton ;  and  that  it  appeared  to  him,  that  <when 
lands  are  devifed  to  be  fold  by  executors,  there  m  interefl  faffes,  as  in 
the  laft  ilanfe  here.-^hotd  Nott.  MSS. 

[Nbte  ici.l  (0  A  power  of  revocation  may  be  defeated  1)/  a  defea&nee  ['236.  b.J 
made  at  the  fame  time,  or  any  time  after.  I.  Rep.  113. — Sec 
Carth.  64.  But  if  a  thing  executory  on  its  commencement  be  af- 
ter executed,  it  cannot  be  defeated  by  a  fubfequent  defeafance. 
5.  Rep.  90.  b.  In  the  cafe  of  Cottrel  v.  Purchafe,  lord  Talbot 
laid  he  (hould  always  difcouraee  the  practice  of  drawing  an  abfo>- 
lute  deedy  and  making  a  defea1ance»  as  it  wore  the  face  of  fraud. 

[Note  IC2.1       (i)  ^^^^  obfervations  will  be  made  in  the  notes  to  the  chapter£237«  ^•] 
^  of  ReleafeSf  on  Powers  of  Revocation,  and  other  Powers  deriving 

their  effe^  from  the  (latute  of  Ofes.  A  reference  was  i^ade* 

in  note  i,  p.  216.  a.  to  this  place,  for  fome  obfervations  on  the 
<k>£lrine  of  Conditions  precedetet,  and  Conditions  fn^qmnt.  In  1.  £q. 
Ca.  Ab.  io8.  it  is  obierved,  **  That  conditions  precedent  are  fudi 
**  as  are  annexed  to  eftates,  and  muft,  at  law,  be  pondually  per- 
<*  formed,  before  the  eftate  can  veft.  A  condition  fabfeqnent  is* 
**  when  the  eftate  is  executed;  bnt  the  continoance  of  fuch  eftate 
«<  dependeth  on  the  breach  or  performance  of  the  condition. 
^  Though  diis  diftinftion  it  often  mentioned  in  courts  of  eqaity, 
«*  yet  the  prevailing  ^ftinffion  there  is  to  relieve  againft  condi- 
«*  tions,  wnere  compeniktion  can  be  made,  whether  they  be  nreces 
««  dent  or  fubfeauent."  This  obfervation  is  iliuHrated  ana  con- 
firmed by  the  cates  colleAed  onder  the  title  of  Conditions  precedent 
and  fubiequent,  in  mr.  Viner's  Abridgment »— and  fee  Francis's 
Maxims  of  Equity,  p.  44.  and  Kaims's  Princ.  of  £q.  jf  i*  81.  ed. 
1760.— One  of  the  moft  mateHal  points  of  difcuffion,  refpe£Ung  the 
dodrine  and  different  operations  at  law  ami  in  equity  of  Conditiona 
precedent  and  Condidons  fubfequent,  arifes  from  tlK>fe  cafes  where 
Conditions  euro  annexed  to  Devi/esf  making  them  void  om  the  marrie^i 
^  the  devifee  nmtbont  confont.^  Thefe  cafes  have  frequently  been 
difcufled  in  our  courts.  All  the  leanung  upon  them  is  to  be  found 
in  the  cafe  of  Harvey  v.  Aiion,'  Com.  Rep.  yat.  i.  Atk*  56 1.  and 
Keynil^y.  MatOI^  3.  Atb  530.wTh(  dw^Bag  of  Condiuons  m* 
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cedent  and  fubiequenty  alfo  frequently  applies  to  cafes  ariiing  on 
the  nfefiing  of  portions  and  Mgtuies  modi  fayahlt  at  a  future  time* 
There  are  few  points  of  legal  learning  upon  which  the  cafes  in  the 
books  are  more  numerousj  or  feemingly  more  difcordant*  Per* 
haps  the  following  diilin£lion  may  ferve  to  enable  the  reader  to 
reconcile  them.  I.  It  was  laid  down,  in  the  cafe  of  Pawlet  v. 
Pawlet,  a.  Vent.  366,  367.  that  where  a  legacy  is  charged  upon 
real  eftatey  if  the  perfon  entitled  to  it  dies  before  the  day  of  pay- 
mentf  it  (inks  into  the'  land  for  the  benefit  of  the  owner  of  the  in- 
heritance. In  Hall  V.  Terry,  i.  Atk.  502.  and  Van- v.  Clarke* 
I.  Atk.  510.  lord  Hardwicke  feems  to  have  thought  himfelf  bound 
by  this  rule,  and  decreed  tbofe  cafes  accordingly.— «But  in  Lowther 
and  Condon,  2.  Atk.  130.  Sherman  v.  Collins,  3.  Atk.  319* 
Hodgfon  V.  Rawibn,  i.  Vef.  44.  his  lordfhip  departed  from  this 
rule ;  and  perhaps  the  general  rule,  as  it  now  Hands,  is, -^T hat 
when  a  legacy  is  given,  charged  upon  a  real  eltate,  and  payable  at  . 
a  future  time,  and  there  are  no  exprefs  words  in  the  will  to  make 
it  immediately  a  veded  intereft ;  there,  if  a  Wronger  implication  to 
the  contrary  does  not  arife  from  the  other  parts  of  the  will,  the 
court,  from  its  inclination  to  favour  the  heir,  confiders  its  being  fi 
charged,  and  yd  payable^  as  circumflances  amounting  to  an  impli* 
cation,  that  the  teflator's  intention  was,  that  it  (hould  not  tfefl  till 
the  time  in  which  it  is  made  payable.  Moil  clearly  it  is  in  the  tof- 
tator's  power  to  make  it  immediately  vefted  and  tranfmiffible, 
though  charged  upon  a  real  eitate,  and  payable  at  a  future  time^ 
by  uung  exprefs  words  to  indicate  his  intention  that  it  fhould  be 
fo ;— and  if  this  can  be  done  by  exprefs  words,  there  cannot^  it 
fliould  feem,  be  any  reafon  why  it  may  not  be  equally  done  by  im-  . 
plication.  Therefore,  if  there  are  any  circumftancea  or  expreflions 
in  a  will,  from  which  the  implication,  that  it  was  the  teilator's  in- 
tention to  make  it  immediately  a  vefted  legacy,  is  ilronger  than 
the  implication  to  the  contrary,  which  arifes  from  its  being  charged 
upon  a  real  fund>  and  payable  at  a  future  day,  it  is  to  be  confidered 
as  a  veiled  and  tranfmiflible  intereft,  notwith Handing  thofe  circum- 
fonces.  One  of  the  circumftances,  which  the  courts  have  confix 
dered  as  affording  very  ftrong  ground  to  imply  the  teilator's  in« 
teation  to  be,  that  the  legacy  fhould  be  immediately  veiled  and 
tranfmiflible,  though  the  payment  is  poilponed  to  a  future  time,  is 
where  the  payment  is  poftponed  for  reafons  that  are  not  perfonal 
^  the  legatee,  but  arife  or  feem  to  ht  calculated  With  a  view  to 
the  circumHances  of  the  fund.— Upon  this  ground  lord  Hardwicke 
feems  in  a  great  meafure  to  have  decided  in  the  cafes  cited  above 
of  Lowther  v>  Condon,  Sherman  v.  Collins,  and  Hodgfon  v.  Raw. 
fon.— See  alfo  King  v.  Withers,  Ca,  Temp.  Talbot  117.  Butler 
V.  Duncombe^  1.  P%  W.  4^7.  Pittfield*s  cife,  2.  P.  W.  513. 
Hutchins  v.  Foy,  Com.  716.  Godwin  v*  Munday,  i.  Bro.  Cha. 
Rep.  l^i.<— H.  Where  the  legacy  is  charged  upon  perjcnalty  only  ; 
there,  if  the  legatee  dies  before  the  day  of  piymenr,  nis  perfonal 
reprcfentatives  become  entitled  to  the  legacy ;  unlel's  ii  is  to  be 
colleded  from  the  teflator's  wilU  that  he  intended  the  contrary.-^ 
In  the  conftrndion  of  bequfils  of  this  nature,  there  is  an  eilabiilhed 
diftin^on  between  a  gift  of  a  legacy  to  a  man,\it,  or  if,  or  when 
he  attains  21  (or  any  other  future  event  of  a  fimiiar  nature),  and  a 
legacy  payable  to  a  man  at,  or  if,  or  when  he  attains  2i.^**ln  the 
firll  cafe,  the  attaining  ai  is  held  to  be  individually  applicable  as 
auch  to  the  fubllanccas  to  the  payment  of  the  lcg<icy,^^|iid  there- 

( X )  'k       fort 


lab.  3*      Cap.  6.  Of  Difcents.        Sed.  385, 386. 

• 

fore  the  legacy  U  held  to  lapfe  by  the  death  of  the  legatee  befece 
the  time.  In  the  fecond  caie»  the  attaining  21  is  held  to  refer,  not 
to  the  fubitance,  bat  to  the  payment  only  of  the  legacy*  and  thefe- 
fbre»  here  the  legacy  is  held  not  to  lapfe  by  the  deadi  of  the  legatee 
before  the  time.—It  has  been  held  to  be  an  exception  to  dus  dif- 
tinftion,  where  the  teflator  has  difpofed  of  the  intermediate  intereil 
cither  to  a  ftranger.  or  to  the  legatee.  And  the  difHndion  does  not 
hold  where  the  legacy  is  a  charge  apon  real  eftate.— -III.  With  re- 
iped  to  legacies  charged  on  a  mixeJfumd,  confining  both  of  real 
and  perfonal  eftate ;— if  the  legatee  dies  before  the  time  of  pay- 
ment. It  feems  to  be  fettled^  that  the  legacy  fliould  fink  in  the  laad, 
in  all  cafes  of  this  nature  where  it  would  be  held  to  fink  in  the  land 
if  the  fond  confided  of  real  eftate  only :  but  this  is  only  fo  far  as  it 
is  necefilary  to  refort  to  the  real  eftate;  for  in  thefe  cafes  the  legacy 
is  ftill  vefted  as  to  the  perfonal  eftate,  in  all  cafes  where  it  wodd  be 
vefted,  if  the  fand  confifted  of  perfonal  eftate  only.  See  Sherman 
▼.  Collins,  3.  Atk.  320.  i.  Ver.  48.  a.  P.  W.  612.  and  mr. 
Coxe*s  excellent  note  on, the  laft  cafe. 

For  the  difference  between  the  common-law  doArine  of  condi- 
tions, and  that  of  the  dvil  law  and  canon  law,  fee  the  fecond  part  of 
Falbeck's  Parallel,  7th  Dialc^ue. 

In  the  former  part  of  theie  notes»  fome  obfervadons  were  made 

on  the  leading  points  of  the  do^ne  of  mortgages.   The  reader  will 

find  every  thing  relating  to  that  comprehenfive  fubjeft,  coUeded 

.  with  great  induftry  and  ingenuity,  in  a  recent  publicatioa  on  the 

Lanu  •/Mortgages,  by  mr.  Powell. 

I 

(Note  153.]        (1)  The  oudines  of  the  doarine  contained  in  this  Chapter  are  [238.  i 

thus  fummarily  mendoned  by  lord  chief  baron  Gilbert,  in  his  Law 
of  Tenures,  p.  21  >^*  When  any  nun  is  difteifed,  the  difteifor  has 
^'  only  the  naked  pofieflion,  becaofe  the  difleifee  may  enter  and 
**  evid  him  ;  but  againft  all  other  perfons  the  dtfleifor  has  a  right, 
«<  and  in  this  refped  only  can  be  faid  to  have  the  right  of  pofifir&o, 
**  for  in  refped  to  the  difieifee  he  has  no  right  at  all.  But  when 
*«  a  dcfcent  is  caft,  the  heir  of  the  difteifor  has  jus  pofflffionis,  be- 
**  caufe  the  difteifee  cannot  enter  upon  his  pofiefiion  and  evid  him, 
•*  but  is  put  to  his  real  adion,  becaufe  the  freehold  is  caft  upon  the 
"  heir.'* 

[Nbtc  154.]       (2)  And  fo  are  the  donees  and  feoffees  of  the  diffeifbr,  for 

they  come  by  dde,  though  'tis  a  defeafible  one.    Nan  t9  the  luk 

edition, 

[Note  155.]        (i)  The  different  degrees  of  dtle  wMch  a  perfon  difpofieflingr239*  2 

another  of  his  lands  acquires  in  them  in  the  eye  of  the  law  (inde- 
pendently of  any  anterior  right),  according  to  the  length  of  dme 
and  other  circumftances  which  intervene  from  the  dme  inch  difpof- 
feflion  is  made,  form  different  demes  of  prefnmption  in  favour  of 
the  dtle  of  the  difpoiTcfibr ;  and  in  propordon  as  that  prefumptkm 
encreafes,  his  title  is  ftrengthened ;  the  modes  by  which  the  pofiScf-  , 

fion  may  be  recovered  vary ;  and  more,  or  rather  different  proof  is  ' 

required  from  the  perfon  dirpofteffed,  to  eftablifli  his  dde  to  recover. 
Thus  if  A.  is  diffeifed  by  B.  while  the  poffefiion  condnnes  in  B.  it  i| 
zmere  naked  poffeffim,  unfupported  by  any  right,  and  A.  may  reftore 
his  poffeffion,  and  put  a  total  end  to  the  pofuflion  of  fi.  by  an  txtry 
OB  the  landsj  without  any  previoos  a^Wi  if  B.  dies,  the  poffefikm 

descends 
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•defcends  on  the  heir  by  ad  of  law.     In  this  cafe  the  heir  comes  to 

•  the  land  by  a  lawful  title,  and  acquires  in  the  eye  of  the  law  an  ap- 

•  parent  right  ef  pojjiffiw ;  which  is  fo  far  good  againft  the  perfoa 
difleifedy  that  he  has  loft  his  right  to  recover  the  polTeflion  by  entry« 
and  can  only  recover  it  by  ax  a^ion  at  iaiv.  The  aflions  ufed  m 
thefe  cafes  are  called  PoffeiTory  Adions,  and  the  original  writs  by 
which  the  proceedings  upon  them  are  inftituted^  are  called  Writi 
of£ntry.  fiat  if  A.  permits  the  poflfeffion  to  be  with -held  from 
him  beyond  a  certain  period  of  time  without  claiming  lU  or  foiFerf 
judgment  in  a  pofTeilbry  adion  to  be  given  againd  him  by  default^ 
or  upon  the  merits ;  in  all  thefe  cafes,  B.'s  title  in  the  eye  of  the 
law  IS  ftrengthened»  and  A.  can  no  longer  recover  by  a  poiFeflbry 
adioDy  and  his  only  remedy  then  is  by  an  adion  on  the  right» 
Theie  laft  ad  ions  are  called  Droiturel  JSious,  in  contradiftindion 
to  Poffiffory  JBions.  They  are  the  ultimate. refource  of  the  perfon 
difleifed ;  fo  that  if  he  fails  to  bring  his  writ  of  right  within  the 
time  limited  for  the  bringing  of  fuch  writs,  he  is  remedtlefs,  and 
the  title  of  the  difpotreifor  is  complete.  The  original  writs  by 
which  droiturel  adions  are  inftituted  are  called  Writs  of  Right* 
The  dilatorinefs  and  niceties  in  thefe  procefles,  introduced  the  Writ 
of  Affize^  The  invention  of  this  proceeding  i^  attributed  to  Glan- 
ville,  chief  juilice  to  Henry  II.  (See  Mr.  Reeves's  Hidory  of  the 
EngliQi  Law,  Part  I.  ch.  3.)  It  was  found  fo  convenient  a  re- 
medy, that  perfons>  to  avail  themfelves  of  it,  frequently  fuppofed 
or  admitted  themfelves  to  be  difleifed  by  ads  which  did  not  in 
ftridnefs  amount  to  a  difleifin.  This  diiTeiiin,  bem|;  fuch  only 
by  the  will  of  the  party,  is  called  a  dij/eijm  hj»eleaion^  m  oppofition 
to  an  aSual  dijjeifin  :  it  is  only  a  diffeifin  as  between  the  diiTeifot 
and  the  diiTeifee,  the  difleifee  flill  continuing  the  freeholder  as  to  all 
peHbns  but  the  difleifor.  The  old  books,  particularly  the  Reports 
of  Affize,  when  they  mention  difleifins,  generally  relate  to  thofe 
cafes  where  the  owner  admits  himfelf  diileifed.  (See  i.  Burr.  iii. 
end  fee  Brad.  lib.  4.  cap.  3.)  As  the  procefles  upon  writs  of  en- 
try were  fnperfeded  by  the  affize,  fo  the  affize  and  all  other  real 
edions  have  been  fince  fuperfeded  by  the  modern  procefs  of  eied« 
i&ent.  This  was  introduced  as  a  mode  of  trying  titles  to  lands  in 
the  reign  of  Henry  VII.  From  the  eafe  and  expedition  with 
which  tne  proceedings  in  it  are  conduded,  it  is  now  become  the 

general  remedy  in  thefe  cafes.     Booth,  who  wrote  about  the  end  of 
le  laft  century,  mentions  real  adions  as  them  worn  out  of  ufe.     It 
as  rather  lingular  that  this  (ho'uld  be  the  cafe,  as  many  cafes  muft 
frequently  have  occurred  in  which  a  writ  of  ejcdment  was  not  a 
fufficient  remedy.    Within  thefe  few  years  paft  fome  attempts  have 
been  made  to  revive  real  adions :  the  mod  remarkable  of  thefe  are 
the  cafe  ofTifTen  v.  Clarke,  reported  in  3.  Wilf.  419.  541.  and 
.that  of  Carlos  and  Shuttlewood  v.  lord  Dormer.    The  writ  of  fum- 
-mons  in  this  laft  cafe  is  dated  the  ift  day  of  December  1775.    ^^^^ 
fummons  to  the  four  knights  to  proceed  to  the  eledion  ot  the  grand 
affize,  is  dated  the  zid  day  of  May,  1780.    To  this  fummons  the 
Iberiff  made  his  recurn ;  and  there  the  matter  refted*     The  laft  in- 
flance  in  which  a  real  adion  was  ufed,  is  the  cafe  of  Sidney  v. 
Perry.     All  thefe  were  adions  on  the  right*     That  part  of  Sir 
William  Blackftone's  Commentary  which  treats  upon  real  adions^ 
'%$  not  the  leaft  valuable  part  of  that  excellent  work. 

(a)  Boodi,  in  bis  Real  Adions  171,  makci  thcTfirft  degree  to  [Note  156.] 
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coniift  in  the  original  wrong ;  but  fir  Henry  Finch  262*  and  mr. 
juftice  Blackilone,  vol.  $•  ch.  lo.  agree  with  fir  Edward  Coke. 
Abatement,  difleifin,  efcheat*  recovery,  elefftion,  fiicceffion,  dower, 
judgment,  and  a  tlurd,  and  every  fubfeqaent  feoffment,  are  in  the 
Poft.    Finch  ibid. 

[Note  157.]  (^)  gttt  it  ^m  noi  taki  ewty  the  entry  9faflremger  \  for  as  H 
bim  it  is  But  the  eftate  for  life  plU  a  fBitious  met  trm  iefcendiUg 
eftate.    Lord  Nott.  MS. 

(Note  158.]  (5)  This  u  by  reafon  of  the  king's  prerogative,  that  he  cannot 
be  difleifed.    See  Hob.  322. 

[Note  159.]  (0  ^''  I-  ^^/'  I40*  temf.  Edw.  The  eldeft  fom  before  entry  diid  \2yi  ^ 
'withi.ut  ijjiu,  theyoumgep  twill  pay  two  reliefs^for  the  death  of  his  fa* 
thir  i  nd  the  death  $f  his  hrether ;  for  they  both  'were  tenants  to  the 
lord*  So  note,  the  death  of  a  perfon  feijed  of  a  fetfin  in  lawp  is  a 
difcewt  to  entitle  the  lord  to  relief, — By  Thorp  and  Wilhy^  the  grandfa* 
tier  leafed  for  Ufe  and  died.  The  father  makes  a  feoffment  of  Blaek 
Acre  Huitb  ns/arranfyt  the  Jon  /hail  not  render  in  value  the  term  of 
vfhich  the  reverfion  defcends  upon  him»  hecaufe  the  father  had  onlj  ol 
feifininla'w.     24.  £.3 •47.     Ji.  NotL  MS. 

[Note  l6o.  1  (2)  The  neceffity  that  there  flioald  be  a  tenant  to  do  the  feudal 
duties,  and  the  notoriety  of  title  which  the  difleifor  acquired  by  be- 
ing permitted  to  continue  during  his  life  in  the  peaceable  j^fleffion 
of  the  fee,  and  to  die  feifed  of  it,  are  the  grounds  upon  which  the^  I 

law  is  induced  to  defend  the  pofTefiion  of  the  heir  of  the  difleifor' 
from  the  entry  of  the  difleifee,  and  to  leave  the  difTeifee  to  his  re« 
medy  by  adion.  fiut  when  the  diifeifor  parts  with  the  freehold, 
there  is  a  vacancy  in  the  pofleffion ;  and  the  poffeflion  of  the  dif. 
feiibr,  and  confeauently  the  notoriety  of  it,  is  loft.  Thus  the  prin- 
ciples which  apply  to  the  difcent  of  an  eftate  in  poflTeffion,  do  not 
apply  to  the  difccnt  of  an  eftate  in  remainder  or  reverfion  cjf* 
]>e^nt  on  an  eftate  of  freehold.  But  they  apply  when  the  par- 
ticular eftate  is  only  for  years ;  a  tenant  for  years  being  confidered 
merely  as  the  bddliff  of  the  freeholder,  and  to  hold  the  pofleffioo 
for  him, 

[Note  161  •]       (3)  ^"^  fuppofe  the  difleifor  in  this  cafe  had  conveyed  the  1 

eftate  to  the  ufe  of  himfelf  for  life,  remainder  to  the  ufe  of  his  firft 
and  other  fons  in  tail,  with  the  immediate  reverfion  or  remainder  to 
himfelf  in  fee,  and  Uiat  he  died  without  iflue  living  at  the  time  of 
his  deceafe ;  it  feems  to  be  a  queftion,  whether  he  is  to  be  confi.  1 

dered  as  feifed  in  fee  at  the  time  of  his  deceafe,  fo  as  to  entitle  hia 
wife  to  dower.  See  Cordall's  cafe,  Cro.  £1.  315.  Hooker  r. 
Hooker,  Caf.  temp.  Hardw.  13.  Duncomb  v.  Duncomb*  3*  Lev*  1 

447.  In  the  latter  cafet  between  the  eftate  of  the  tenant  for  lift, 
and  the  limitation  to  his  firft  and  other  fons,  there  was  interpofod 
.  an  eftate  to  truftees  during  the  Ufe  of  the  tenant  for  life,  for  pre- 
ferving  the  remainder  to  the  fons.  This  was  held  to  be  a  veftcd 
eftate,  and  that  it  prevented  the  wife  from  dower ;  and  lord  Hard- 
wicke  in  Hooker  v.  Hooker  admitted  this  reafoning.  The  paf- 
fage  in  the  text  and  the  three  cafes  cited  above  were  mentioned, 
aiM  great  ftrefs  laid  upon  them,  in  the  cafe  between  the  heir  and 
■cat  ofkinofthe  late  lord  Thomond.   la  that  cafe»  lord  Thomond 

being 
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being  tenant  for  life,  with  remainder  to  his  firft  and  other  foos  in 
tail  male,  with  the  immediate  reverfion  expedant  thereupon  to 
himielf  in  fet,  paid  ofF  a  Turn  of  1 8«oool.  charged  upon  the  e(bte 
onder  did  truiu  of  a  term  of  years ;  and  afterwards  died  inteilate, 
and  without  iifae.  Now  it  is  a  rule  in  equity,  that  when  a  perfon^ 
having  a  partial  eflate  in  land,  is  entitled  to  a  fum  of  money  charged 
npon  It,  lus  right  to  the  money  does  not  neceilarily  merge  in  the 
land,  but  he  maj  keep  it  as  a  fubfifHng  charge  on  the  eftate ;  and 
in  fome  cafes*  if  he  makes  no  particular  difpofition  of  it  in  his  life* 
time,  it  goes  upon  his  deceafe  to  his  perfonal  reprefentative.  See 
Morgan  v.  Jones,  Bro.  Cha.  Ca.  206,  Upon  this  ground,  it  was 
contended  that  lor4  Egremont,  upon  whom  the  efiate  defcended  at 
lord  Thomond's  deceale  as  his  heir  at  law,  took  the  eftate  charged 
with  the  1 8,000 1.  for  the  benefit  of  the  inteftate's  reprefentatives. 
To  this  it  was  anfwered,  that  tho'  lord  Thomond  was,  at  the  time 
of  his  deceafe,  feifed  of  an  eflate  for  life,  with  the  immediate  re* 
verfion  in  fee;  yet  as  he  had  no  children  living  at  the  time  of  hif 
deceafe,  and  his  heir  at  law  immediately  upon  his  deceaie  took  the 
lands  in  fee  iimple  in  poiTeffion  by  defcent,  he  was  to  be  confidered 
as  feifed  of  an  eflate  in  fee  iimple  in  poffeilion,  and  confequently 
that  ^.e  1 8,000 1.  was  to  be  confidered  as  merged  in  the  inheri- 
tance. But  lord  chancellor  Bathurfl,  before  whom  the  caufe  was 
heard,  was  of  opinion,  that  lord  Thomond  was  to  be  confidered  as 
feifed  only  for  life,  and  that  of  courfe  his  lordfhip^s  perfonal  repre- 
fenatives  were  entitled  to  the  1 8,000  U 

240.  a,]  (1)  When  the  lord  comes  to  the  land  by  efcheat,  the  law  only  [Note  l6j.] 
cafls  the  freehold  upon  him  for  want  of  a  tenant.  1'he  difleifee, 
notwithflanding  the  diffeifin,  continues  the  rightful  tenant;  and 
as,  by  his  entry,  he  fills  the  pofFefiion,  the  lord's  title,  which 
was  only  good  while  a  tenant  was  wanting,  mttfl  neceflarily  be  at 
an  end. 

.  (2)  Though  by  the  difleifin  a  tortious  pofTefEon  is  acquired,  [Note  163.  J 
it  is  fo  in  the  prefent  cafe,  only  as  between  the  diffeilor  and 
the  difTeifee,  and  does  not  afFea  the  eftate  of  the  feofFor  on  con- 
dition; the  condition  being  fo  infeparably  annexed  and  inherent 
to  the  land,  as  to  bind  it,  in  whofe  hands  foevcr  it  comes.  Sec 
Ow.  141. 

^0.  b.]      {%)  The  aiTertion,  that  a  woman  in  this  cafe  has  no  remedy  by  [Note  164.J 
^  aflioo,  may,  perhaps,  be  difputed,  as  the  writ  cauja  matrimomi  pra- 

locuti  extends  to  all  the  degrees.     See  the  wft  in  the  Regilter. 

Booth's  Real  Anions  197.  and  Fitz.  Nat.  Br.  205. 

(2)  Ace.  the  cafe  of  Matthefon  v.  Trott,  Owen  141.  i.  Leo.  [Note  165.] 
209.  But  the  reafon  given  in  the  Commentary,  that  the  devifee,  in 
this  cafe,  has  no  remedy  by  aftion,  is  not  well  founded,  if  what  Sir 
Edward  Coke  obfcrves  in  page  1 1 1.  a.  be  true,  that  the  devifee  may 
either  enter,  or  have  his  writ  ix  gravi  quareld.  Upon  this  head, 
the  judges  Anderfon  and  Walmeaey  feem  to  differ  on  the  cafe 
above  cited.  Whatever  may  be  the  cafe  with  refjpecl  to  a  defcent, 
a  fine  levied  by  the  heir  at  law,  is  a  bar  to  a  devifee  after  five  years 
non-claim.  Hulm  v.  Keylock,  Cro.  Car.  200.  It  is  alfo  a  bar  to 
a  title  of  entry  for  a  condition  broken,  or  a  right  or  title  of 
entry  upon  any  other  account.  Mayor  of  London  v.  Alsford, 
'  '  CX3)  ^^o. 
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Cro.  Car.  575.     I.  Jones  452.    Stt  Mr.  CcMfe's  Eflay on  Fine^  ■ 

146. 147.  I 

[Note  166.]  (3)  Hainfwortli  v.  Pretty,  Cro.  Eliz.  919.  Thomas  devifed  to 
Richard,  his  eldeft  fon,  in  fee,  upon  condiiion  that  he  (hould  pay  to 
his  other  children  the  Turns  appointed  to  them  according  to  the  in* 
tent  of  his  will ;  and  on  refufal,  that  his  younger  Tons  and  daugh- 
ters fhOuld  have  it  to  them  and  their  heirs.  Richard  refufed  pay* 
mentt  and  died ;  and  Thomas,  his  Ton,  entered,  and  the  younger 
fons  and  daughters  entered  upon  him :  it  was  contended,  that  the 
defcentupon  Thomas  took  away  the  entry  of  the  younger  Tons  and 
daughters ;  but  die  court  held  the  contrary.  For  it  was  not  as  a 
defcent  by  a  ftran^er  after  devife,  before  the  entry  of  the  devifee, 
which,  perhaps,  might  take  away  their  entry,  becaufe  it  was  not 
then  an  immediate  devife ;  but  it  was  gua/i  a  devife  upon  a  limita- 
tion, or  upon  a  condition  broken*  which  no  defcent  ihould  take 
away  or  prejudice, 

[Koto  167.]  (i)  The  dowrefs  holds  of  the  heir;  but  by  the  inftitution  o^  ther2ii,a.] 
law,  file  is  in  of  the  eftate  of  her  huiband;  fo  that  after  the  heir's^  ^ 
afli^nment,  (he  holds  by  an  infieudation  from  the  immediato* death 
of  her  httfband.  Hence  it  is  that  dower  defeats  defcent,  becaufe 
the  lands  cannot  be  faid  todefcend  as  demefne  which  are  in  tenure; 
and  the  alignment  of  dower  being  in  the  nature  of  infeudation,  and 
taking  place  immediately  from  the  death  of  the  hafband,  there  are 
only  two-thirds  which  deicendcd  as  demefne,  Gilb.  on  Dower  595. 
•^See  ant,  31,  b. 

[Note  i68.]  (2)  The  dodrine  contained  in  this  feflion  feems  to  apply  to  the 
cafes  of  a  recovery  fufiered  by  the  heir,  before  the  aflignment  of 
dower, 

[Note  169.]  (3)  ^^  ^^^^»  tbmtgb  the  dijfeifttt  hung  an  abater ^  did  an  aQ  to  ^wbich 
he  was  compellable f  yet  it  is  net  as  good  as  if  bo  bad  ban  a^ually  com* 
filled.    Supra^  35,    Lord  Nott.  MS. 

fNQte  170.]  .  (4)  ^^^  Edward  Coke,  in  this  pafiage,  and  in  a  former  part  of 
his  Commentary,  puts  feverai  cafes  on  the  continuance  of  the'wife's 
dower  after  th^  fee  charged  with  it  it  determined.  Perhaps  the 
following  didinflions  ^ind  ohfervations  will  affiH  in  clearing  up  the 
complex  and  abftrufe  points  of  learning  in  which  this  quelBon  ia 
involved.  I.  In  thofe  caies  where  the  fee  is  evidted  by  title  para« 
mount,  the  dower  and  coartefy  neceflarily  ceafe  upon  the  evic- 
tion. Such  is  the  cafe  put  by  Littleton  in  the  fe£lion  before  ns« 
II.  When  the  donor  enters,  for  breach  of  condition ;  as  his  entry 
abfolutely  defeats  the  eftate  of  die  tenant  on  condition,  fo  it  defeats 
his  wife's  right  of  dower,  and  the  hoiband's  right  of  coortefy,  and 
all  other  charges  brought  npon  the  eftate,  either  by  the  donee's 
own  a£t,  or  by  aA  of  law.  See  note  a.  fo.  20a.  b.  III.  If  a  per- 
fon  feifed  in  ^e  tail,  or  any  other  determinable  fee,  conveys  in  fee« 
the  wife*i  right  of  dovyer,  and  the  hafl>and*s  courtefy,  can  only  be 
commcnfurate  with  the  eflate  of  the  grantee,  and  muft  neceflarily 
ceafe  whenever  that  edate  ceafes.  See  10.  Rep.*97.'b,  98.  a. 
IV.  As  to  efiates  in  fee  fimple  conditional  at  the  common  law,  and 
eftates  uil  under  the  (latute  do  i'm/;— the  wife  was-  entitled  to  hef 
dower,  and  the  huiband  to  hi*  cooncf^»  oat  of  tbesij  ^ter  the  (JHlurD 

'    •    '  qI 
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of  the  ilTiies.  But  it  may  be  obferved,  that  though  it  now  is  diffi** 
cult  to  avoid  confidering  eflates  in  fee  fimple  conditional  in  any 
other  light  than  as  eilates  originally  granted  to  the  donee»  and  to 
the  heirs  general,  or  to  fome  particular  heirs  of  his  body;  and  the 
efbte  of  the  donor,  as  that  of  a  reverfioner  expe^nt  on  the  £dlurc 
of  thefe  heirs ;  yet  this  reflridion  to  particalar  heirs,  and  exclu- 
£on  of  others,  is  underfHx>d  to  be  produced,  not  by  any  linntatioo 
of  perfons  introduced  into  the  grant,  but  by  a  condition  fuppoied 
to  be  annexed  to  it,  that  if  there  were  no  fuch  heirs,  or  being  fach, 
if  they  afterwards  failed,  and  the  donee  did  not  alien  the  eihite,  i( 
ihould  be  lawful  for  the  donor  and  his  heirs  to  enter.— This  entry« 
therefore,  was  not  an  entry  upon  the  natural  expiration  rf  a  premi* 
ws  ejfatif  but  for  a  condition  orojten ;  in  which  cafe,  as  in  all  others, 
where  entry  is  made  for  breach  of  a  condition,  the  right  of  the  wife 
to  her  dower,  and  the  hufband  to  his  courtefy,  if  the  general  rule 
were  adhered  to,  would  be  defeated*  But  for  reafons  now  rather 
to  be  gueiTed  than  demonllrated,  this  cafe  was  made  an  exception 
from  the  general  rule.  So  with  refpedl  to  the  right  of  the  wife  o^ 
tenant  in  tail  to  her  dower,  and  the  hulband  to  his  courtefy,  after 
die  failure  of  the  iiTues  in  tail;  the  ftatute  de  donis  introduced  no 
new  edate,  but  only  preferved  eftates  limited  as  conditional  fees  to 
the  iiTues  inheritable  under  them,  by  preventing  the  tenants  of  fuch 
conditional  fees  from  alienating  or  difpofing  of  them ;  and  as  they 
preferved  the  eflates,  fo  they  preferved  the  incidents  belonging  to 
them,  and,  amon?  others,  the  right  of  the  wife  to  her  dower,  and 
the  hufband  to  his  courtefy.  V.  If  a  perfon  makes  a  gift  in  tail» 
referving  rent ;  after  failure  of  the  iflues  in  tail,  the  rent  will  not 
be  continued,  either  for  the  dower  of  the  wife,\or  the  courtefy  of 
the  hufband.  Flo.  Com.  15  j.  VI.  As  to  limited  fees; — by  which, 
in  this  place,  are  to  be  underftood  thofe  fees  which  are  qualified, 
not  becaufe  the  eflate  of  the  grantor  is  limited — (fuch  as  thofe 
which  are  clafTcd  under  the  third  di(Hn£tion)— but  thofe  which  be- 
ing created  by  a  perfon  feifed  in  fee  fimple,  are  by  the  original 
grant  by  which  they  are  created,  only  to  continue  till  a  certain 
event;  as  a  grant  to  A.  and  his  heirs,  tenants  of  the  manor  of 
Dale,  or  to  A.  and  his  heirs,  while  there  (hall  be  heirs  of  the  body 
of  fi.:— or  thofe -fees  which  are  originally  devifed  or  limited  in 
words  iropordng  a  fee  iimple  or  fee  tail  abfolute  and  unconditional, 
but  which,  by  (ubfequenc  words,  are  made  determinable  upon  fome 
particalar  event  (fee  Note  i.  203.): — ^as  to  fees  of  this  defcription» 
It  (hould  feem  by  the  cafe  cited  in  the  Note  to  F.  N.  B.  1 49.  G. 
and  the  cafes  of  Flavell  v.  Ventrice,  Roll.  Abr.  676.  and  Sam  met 
V.  Payne,  i.  Leo.  167.  i.  And.  184.  8.  Rep.  34.  Gouldf.  81.  that 
where  the  fee,  in  its  original  creation,  is  only  to  continue  to  a  cer- 
tain period,  the  wife  is  to  hold  her  dower,  and  the  hufband  his 
courtefy,  after  the  expiration  of  the  period  to  which  the  fee  charged 
with  the  dower  or  courtefy  is  to  continue;  but  that  where  the  fee 
is  originally  devifed  in  words  importing  a  fee  fimple,  or  fee  tail 
abfolote  and  unconditional,  but  by  fubfequent  words  is  made  deter- 
minable npon  fome  particular  event;  there,  if  that  particular  event 
happens,  the  wife's  dovier  and  the  hufband's  courtefy  ceafe  with 
the  eflate  to  which  it  is  annexed.  Such  appears  to  be  the  diflinc- 
tion  eUablifhed  by  the  foregoing  cafes.  But  a  different  dodlrine  as 
to  cafes  of  the  latter  defcription,  feems  to  have  been  laid  down  in 
the  cafe  of  Buckworth  v.  Thirkell,  determined  in  Trinity  term, 
as*  Geo.  3«  in  the  court  of  king's  bench.    There  Jofeph  Sutton 

(X4)  tt* 
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Ae  teftator  devifed  his  efUtes  to  troftees,  upon  truft  to  pay  the  rents 
«  and  profits  of  them  for  the  maintenance  and  education  of  Maiy 
Sarrsj  till  (he  arrived  at  twenty-one,  or  was  married :  <'  And  from 
^'  and  after  the  faid  Mary  Bans  fhoold  have  attained  her  age  of 
**  twentv-one  years,  or  (hould  be  married,  he  gave  and  devifed  all 
*f  the  faid  lands  and  premifes  to  the  faid  Mary  fiarrs,  her  heirs  and 
f  afli^ns  for  ever ;  but  in  cafe  the  faid  Mary  Barrs  (hould  happen 
««•  to  die  before  (he  arrived  at  the  age  of  twenty-one  years,  and 
**  without  having  ifTue  of  her  body  lawfully  begotten ;  then,  from 
««  and  after  the  deceafe  of  the  faid  Mary  Barrs  without  iilfue,  as 
^  aforefaidj  he  gave  and  devifed  all  his  faid  eilates  unto  his  grand- 
•*  fon  Walter  for" life,"  with  feveral  remainders  over.   Mary  Barrs 
married  Solomon  Hanfard,  and  had  iifue  a  fon,  who  died  in  her 
life ;  and  afterwards  Mary  Barrs  died  under  twenty -one.     In  this 
cafe,  the  court  were  unanimoufly  of  opinion,  that  on  the  deceaie  of 
Mary  Barrs,, her  hufband  became  entitled  by  the  courtefy  to  the 
cftates  for  his  life,  and  that,  fubjefl  thereto,  the  devifees  over  be- 
came entitled  to  them  by  way  of  executory  devife.       ■  Collet* 
^^urid,  vol.  1.  332.  the  ground  upon  which  the  court  appears  to 
ave  formed  their  opiniop  on  it,  is,  an  analogy  they  fuppofed  it  to 
bear  to  the  cafe  of  eftates  in  fee  iimple  conditional,  and  eilates 
tail ;  in  both  of  which  dowev^and  courtefy  continue  after  failure  of 
the  iiTues;  and  in  both  of  which  the  wife's  being  feifed  of  a  fee,  to 
which  the  ilTue  mieht  by  poffibility  inherit,  entitles  the  hufband  to 
courtefy.     Some  obfervations  have  been  offered  above  to  (hew  that 
the  continuation  of  dower  and  couriefy  in  the  cafes  of  eftates  in  fee 
iimple  conditional,  was  an  exception  to  a  general  rule  (dower  and 
courtefy,  in  all  other  cafes  of  conditions,  being  defeated  by  the  entry 
for  the  condition  broken) ;  and  that  the  fame  reafonin^  may  be 
applied  to  the  continuation  of  dower  and  courtefy  out  ot  an  eflate 
tail,  after  the  failure  of  ifl'ue.     It  may  therefore  leem  fmgular  that 
the  court,  on  this  occafion,  (hould  prefer  reafoning  by  way  of  ana- 
logy from  the  only  admitted  exception  to  the  general  rule,  to  rea- 
foning by  analogy  from  the  general  rule  itfclf :— it  is  the  more  fin* 
gular,  as  the  general  cafe  of  eilates  on  condition  approached  nearer 
to  the  cafe  then  under  condderation  of  the  court,  than  the  particu- 
lar cafe  of  eilates  in  fee  Iimple  conditional,  or  eilates  tail;  for  the 
diHinguiihing  feature  of  the  dcvife  which  gave  rife  to  the  cafe  be- 
fore the  court  (as  of  all  devifes  of  that  rcfcription)  is,  that  after 
the  whole  fee  is  firil  devifed,  it  is  made  defeafible  by  a  fubfequent 
claufe.     Now  neither  an  eflate  in  fee  fimple  conditional,  nor  an 
eAate  tail,  has  any  fuch  defeafible  quality  or  incident  annexed  to  it; 
but  this  quality  forms  the  very  ciTence  of  all  other  eflates  upon 
condition.«^With  refpe.d  to  the  application  of  the  maxim,  that 
where  the  iffue  may  by  poflibility  inherit,  the  hufband  (hall  have  his 
courtefy  (and  fo  <vice  *ver/d  of  dower)  ;  in  every  place  in  the  books 
where  that  is  mentioned,  it  is  to  introduce  an  enquiry  whether  the 
wife,  being  in  the  afluid  feifin  of  an  eflate,  was  in  fad  feifed  of  an 
rflate,  the  quality  of  which  was  fuch ,  that  the  iffue  of  the  hufband 
might  inherit  it,  but  neve^  with  a  view  to  (hew  that  the  quantity  of 
the  eflate  was  fuch,  that  it  might  endore  fo  long  as  to  be  inherit- 
able by  the  iffue.  On  the  contrary,  when  the  wife'^  efUte  is  evided 
»y  title  paramount,  or  by  an  entry  for  the  breach  of  a  condition,  in 
»th  cafes  the  ifiiie  migh(  have  inherited ;  but  the  hufband  would 
»e  entitled  to  his  courtefy  in  neither,  after  the  eviftion  or  entry, 
Ancibcr  diffi^rcnce  betv^ccn  the  cafe  of  an  eflate  in  fee  fimple  made. 
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defeafible  by  ft  (bbfequent  executory  timitation  or  devife*  and  that 
of  an  eftate  in  fee  finiple  condicionaU  or  an  eflate  tail,  is,  that  an 
cftate  in  fee  iimple,  made  defeafible  by  an  executory  limitation  or 
devife,  cannot,  by  any  means  whatever,  be  difcharged  by  the  £rft 
taker,  or  ^cvifee,  from  the  operation  of  the  fubfequent  limitation 
or  devife ;  bur  an  eftate  in  fee  fimple  conditional  may  immediately 
after  the  birth  of  a  chilcU  and  an  ellate  uil  immediately  after  mar- 
riage, be  deftroyed,  and  a  fee- fimple  abfolate  acquired,  by  the  hof- 
Isand  and  wife  joining  in  a  fine  or  common  recovery .~-The  cafe  is 
the  fame  with  refped  to  the  wife's  right  of  dower.— -Befides,  the 
i}ua)ity  we  are  fpeaking  of.  is  not  fufiicient  of  itfelf  to  entitle  the 
hufband  to  courtefy,  or  the  wife  to  dower ;  it  is  only  one  of  many 
incidents  which  the  efiate  ought  to  have  to  give  that  tide. 

lAJm  b.l  (1)  Conformably  to  this  it  was  beld  by  lord  Holt  in  the  cafe  of  [Note  I7i-| 
Caner  v.  Ta(h,  i.  Salk.  24 1«  that  a  difcent  which  tolls  entry  ought 
to  he  an  immediate  difcent;  and  therefore  if  a  feme  dififeiforefs  take 
hulband,  and  hath  iiTue  and  dies,  and  after  the  hufband  dies,  the 
difcent  of  the  iflue  does  not  take  away  entry,  becanfe  the  interpofi- 
tion  of  tenant  by  the  courtefy  does  impede  it,  and  that  coverture  to 
avoid  a  difcent  ought  to  bexontinual  from  the  time  of  the  diileifin 
to  the  difcent;  for  if  a  feme  be  fole  at  the  time  of  the  difieifin,  or 
of  the  diicent,  or  any  ti|ne  intermediate,  her  entry  is  not  preferved^ 
becaui''*^  ihe  had  an  opportunity  to  enter  and  prevent  the  difcent:  as 
if  a  feme  covert  is  a  difTeifee,  and  after  her  hufband  dies  fhe  takes 
a  fecond  hulband,  and  then  the  difcent  happens,  this  difcent  (hall 
take  away  the  entry  of  the  feme:  and  upon  this  laft  point  the  plain- 
tiff in  that  cafe  was  nonfuited,  ^ 

2±1    ^1      ^'^  ^^^  when  the  difleifor  enfeoffs  the  father,  it  is  prefumed  to  [Note  172J 
A^   •  4«J  i^g  j^j^g  -^^  Qj^gr  afterwards  to  come  in  by  difcent,  and  the  aft  of 

law  fhall  not  give  fandlion  to  the  wrong  of  the  party;  nor  ihall  any 
man  by  his  own  wrong,  however  cunningly  contrived,  give  to  him- 
feif  a  right;  for  when  the  heir  by  the  difcent  gains  ^^jus  pojeffionit, 
he  is  fuppofed  innocent  of  the  wrong  of  his  ancefior,  but  here  he  is 
partner  of  his  guilt.     See  Gilb.  Ten.  27.  28. 

til*  b  1      ^  *^  When  a  younger  brother  enters  in  this  cafe,  he  does  not  en-  [Note  173.3 
^  T .  •    •  J  lip,  nj  gg£  a  poflelTion  difiinft  from  that  of  the  elder  brother,  but  to 

preferve  the  pofTeffion  in  the  family,  that  nobody  elfe  abates.   Gilb. 

Ten.  28. 

[21^.  2,1  (*)  ^^  ^^  common  law,  if  the  youngeft  Ton  were  found  heir,  [No(e  174.] 
''*  'Jthe  cldpll  might  have  an  oflicc;.  the  doubt  was,  whether  it  fliould 
be  tried  which  of  them  was  heir  by  immediate  interpleader,  or  at 
the  full  age  of  hi|n  that  h  iis  firft  found  heir :  but  die  2d  and  3d 
£d.  6.  ch.  8.  hath  remedied  it,  and  given  an  interpleader  immedi- 
ately, on  iravcrfing  the  firfl  office,  which  cannot  be,  unlefs  the  party 
who  traverfed  had  an  office  found  for  himfelf.  7.  Co.  44.  a.  b. 
Keoi^  cafe. 


(243.  b.j 


(i)  Heb*  120.  Smali  v.  Dales,     The  contrary  is  held,  that  otu  c§^  [Note  175.I 
fartener  cannot  be  dtj^eifed  *without  aQual  oufter^  and  claim  jhaU  not 
alter  the  foj/ejfion:   Lord  Nott.  MS, 

Iz)  Sir  Henry  Sfclman  wrh  Baften^d  rtjeas  this  diri^ation,  and  [Note  176.] 

'       '     '     '     ^  •     '    V  ,  holds 
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boUs  it  to  be  A  pure  S^xon  *tMrdBa/hrH  viz.  impure  nacos,  ot  apud 
DOS,  UpfUrt  dicitor  homo  novue.  Lor  J  Nott.  MS.  In  Germany, 
and  with  0$^  (who  derive  many  of  our  ca&oms  and  political  opi^ 
nions  from  the  Germans)  hafiardy  was  always  a  circumftance  of 
Ignominy.  Bat  in  Spain*  Italy,  aod  France,  bafUrds  were  in  many 
jrefpeds  on  an  equal  footing  with  legitimate  children.  Duing  the 
£ril  and  fecond  races  of  the  kings  of  France  no  difference  appears 
to  have  been  made  between  their  Jegitimate  and  illegitimate  off- 
spring* The  fame  feems  to  have  been  the  cafe  of  the  offspring  of 
all  the  (bvereign  princes  and  higher  ranks  of  nobility  in  France* 
Their  acknowledging  a  natural  child  to  be  their  child,  was  oonfi- 
dered  as  tantamount  to  any  formal  2&  of  legitimation*  But  the 
natural  children  of  all  other  perfons  were  confidered  as  villeins* 
After  the  accefiion  of  the  Capetian  line,  the  condition  of  ba(Urds 
was  ahered  for  the  wOrfe  in  many  refpeds.  Thofe  of  royal  pa- 
rentage were  excluded  from  the  throne,  and  were  no  longer  held 
to  be  of  blood  royal.  They  were  only  permitted  to  bear  the  arms 
of  France,  with  a  bar.  A  iimilar  change  took  place  with  regard 
to  the  baftards  of  the  princes  and  nobility.  By  an  ordinance  of  the 
year  1600,  it  was  declared,  that  the  children  of  nobility  (hould  not 
be  confidered  even  as  gentlemen,  nnlefs  they  obtained  letters  of 
Bobility.  On  the  other  hand,  the  baftards  whofe  parents  were  of  a 
lower  order,  inftead  of  being  confidered  villeins*  as  before,  began 
about  the  commencement  of  the  16th  century  to  be  confidered  a« 
free  men,  and  except  as  to  the  right  of  receiving  and  traofmitting 
fucceffion,  they  are  now,  in  France,  on  an  equal  footing  with  theif 
fellow-fubje£ls.— >See  Qevuru  dt  Chancelier  D*  Jguejfean^  t.  7.  p.  88f* 
^  Diffirtation  dans  laquilU  on  difcutt  Ui  principes  du  droit  Romaiu  it  dn 

droit  Fran f  oil  par  raport  aux  Bdtmrdsm 

[Note  177*]       (i)  Filius  naturalis  a  vulgo  barbarorum  opponitur  legicimo.  r24l.  a.] 
Sed  re  vera  opponitur  filio  adoptivo,  in  quo  fenfa  Tiberias  vocat  ^ 
Drufum  filium  fuum  naturalem.    Cal.  Lex.  verb*  nat*  filius*    Spu- 
jrii  Latihi  et  Grxci  fine  patre.    Ih^^^Lord  Nott,  MS.     lure  ponti- 
iicio  nothi  dicuntur  qui  ex  adulterino  concubitu*  manieres  qui  ex 
fcorto,  fpurii  exitus  qui  iaciis  iniliati  funt,  aut  religionem  profeifi 

[Note  178.]  (2)  It  is  now  held  that  the  hulband's  being  within  the  four  feas, 
is  not  conclufive  evidence  of  the  legitimacy  of  the  child,  and  it  is 
left  to  a  jury  to  confider  whether  the  hu(band  had  accefs  to  hif 
wife.  See  3d  P*  W.  275,  276.  PendreU  v.  Pendrell,  2  Stra.  935* 
So  evidence  may  be  given,  that  the  hulband's  halut  of  body  was 
fuch,  as  to  make  his  having  children  an  impoflibility.  Lomax  v* 
Holmden,  2.  Stra.  940.  See  alfo  1.  Roll.  Abr*  359.  i.  Satk.  133* 
]^ut  the  rule  laid  down  by  lord  Coke,  was  once  generally  received* 
In  Jcnk.  c.  lo.  pi.  18.  it  is  iaid,  "  that  if  the  hu(band  be  in  Ire- 
*'  land  for  a  year,  and  the  wife  in  England  during  that  time  has 
*'  iffue,  it  is  a  baftard ;  but  it  feems  otherwife  now  for  Scotland* 
'<  both  being  under  one  king,  and  make  but  one  continent  of  land*'* 
^--See  ant*  note  2.  to  p.  1 26*  1 

[Note  179*}       (1)  In  the  cafe  of  Pride  v.  the  earls  of  Bath  and  Monugoe,  it  [244*  b«] 
was  held,  that  the  rule  that  a  perfon  (ball  not  be  baftardized  after  ^ 
his  death,  is  only  gpod  in  the  cafe  of  baftard  eigne  and  mulier  puifne* 
I.  Salk.  120. 

6  (2}  Nota« 
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(1)  Nota.  2.  Inft.  96.  97.  On  theftatuie  of  MertouyPopt  Alex-  [Note  l8o.] 
cnder  IIL  (ann.  1 1 60.  6.  H,  2, J  ordaintd^  that  children  horn  he/ore 
matrimony,  tuhgre  matrimony  foUtnus,  Jhould  be  as  legitimate  as  thofe 
kom  after  marriage,  quia  ccclefia  tales  habet  pro  legitiinis.— -Con* 
ftitutio  pontifica,  or  the  canon  law,  eft  intelligenda  folummodo  de  filiit 
iiatis  ex  coitu,  qui  poterunt  eife  conjugalcs ;  qui  ver6  ex  damnato 
coita  nafcuntur,  fcilicet  ex  coico  incefluofo  vel  adulcerinot  cujafmodi 
coitus  non  poterat  elTe  uxorius^  tamen  nunquam  le^itimari  poflant 
per  fubfequens  matrimonium.  Ratio  ell  quia  matrimonium  fobfe- 
quens  ex  fiditione  legis  retrahirur  ad  campus  fufceptionis  libero- 
rum,  ut  legiiimati  habeantur  legitime  fufcepti  (i.  e.)  pod  contrac- 
tam  matrimonium.  Fi6lio  autem  juris  nunquam  admitticur  contra 
nataram  et  bonos  mores.  Quapropter  lex  non  potefl  fingere  ma- 
trimonium fuiffe  cum  eis,  cum  quibus  nuptiac  non  potuerunt  efle 
per  leges;  quia  in  fi6lionibus  trandationis  requiritur  habilitas  ex* 
tremorum  a  quo  et  ad  quem.  Idc6que  leges  civiles,  et  decretales 
olim  matrimoniugi  inter  adulteros  prohibebant,  contraflumque  di- 
rimebant.  Jam  ver6  ifla  prohibitio  locum  non  habet,  niii  in  mor- 
tem prions  conjugis  alteruter  fucric  machinatus,  vel  premature, 
dum  adhuc  viveret,  de  contrahendo  poft  mortem  ejus  connubio 
pa^la  faerit  fides.  Secundd,  notandum  efl  qu6d  fubfequens  matri- 
monium legitimos  facie  quoad  fpincualiay  non  quoad  temporalia, 
quia  Papa  non  poteft  legitimare,  quoad  temporalia,  extra  fui  ipfius 
dominica,  fcilicet  extra  terras  qu£  funt  de  patrimonio  fan6li  Petri, 
quod  Papa  Innocentius  III.  confitebatur  (ergo  Anglia  non  ell  ex 
patrimonio  fandii  Petri  quicquid  fecerit  Rex  Johannes).  £t  San- 
chez quem  Clemens  III.  valde  laudavit,  aperte  dicit,  (i  proles  ha- 
bita  fit  ex  concubitu  omnino  fornicano>  eam  non  poIFe  pontificem, 
quoad  temporalia  et  fecularia*  legitimare.  JIl  this  was  faid  and 
pro'ved  out  of  ancient  authors  ty  a  learned  advocate,  njohofe  difcourfe  is 
frinted  at  large  in  the  modern  arrets  collected  by  Monf,  de  Maifon^ 
Arrefi  20.  And  there  the  principal  cafe  luas,  the  uncle,  in  the  life  of 
bis  *wife,  had  a  child  by  his  niece  and  god»daughter,'  on  promife  of 
marriage  ivhen  time  Jhould  ferve  :  the  ijoife  dies,  and  then  the  uncle 
bad  othfr  childreuy  and  ten  years  after,  by  dijpenfation  from  the  pope, 
containing  a  claufe  of  legitimation  of  the  children  born  before,  marries 
ber.  Ref  I'he  pope's  difp^nfation  luas  void  as  to  any  legitimation, 
nvhicb,  <whether  it  were  hecauje  the  marriage  vsere  njnithin  the  Leviti'- 
cal  degrees,  or  becauje  offpirtual  kindred,  or  becaufe  againji  the  council 
tf  Trent,  a  gemeral  council  being  held  by  the  Sorbonne  to  be  above  the 
pope,  appears  not ;  but  may  be  for  all  theft  reafons,  or  for  none  of  themp 
but  only  becaufe  the  pope  cannot  legitimate  in  temporals,  zdly.  That 
the  children  of  this  marriage  Jhould  have  penfions  to  live  on,  nuhicb 
puty  feem  to  approve  the  dijpenfation  as  to  tbe\  marriage,  zdly.  That 
no  fucb  be  granted  for  the  future.  Ibid.  360.  Romani  nlios  natu- 
rales  tant^m  non  alio  jure  habuerunt  quam  peregrinos.  Theodofi^ 
$t  Arcadii  principalu'  temp^rata  fuit  leg  am  fe  Veritas,  ac  deinda 
Zcnonis  lege  obiinuiri  ut  naturalcs  liberi  confequentibus  cum  matre. 
nuptiis  jttfti  ac  legitimi  bab^rentur.  Bodinus  de  Repub.  lib.  i, 
cap.  4.  p.  29.  Sed  nota,  qu6d  ante  Zenonis  tempora,  viz.  per 
legem  Uivi  Conftantini,  natx  ante  matrimonium,  fiebant  legitfmi 
per  matrimonium  fubfequens;  quod  tamcn  explicatur  in  eodem 
codice,  viz.  per  matrimonium  legitimantur  liberi  natorales  mod6 
procreati  fint  muliere  libera,  &  cujus  matrimonium  non  eft  legibus 
interdiflum^    Y^^*  MooC  de  Maifoas,  Arreft  ao.  page  359.— Zor^ 

(I)  Both 
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(Noce  I  Si.]       (1)  Both  by  the  civil  and  canon  \aw,  children  born  before  mar-  [24^4 
riage  are  made  legitimate  by  the  fubfequent  marriage  of  their  pa,-  *•      ^ 
rents*    This  was  eflablifhed  in  the  civil  law  by  the  emperor  Coo- 
ftantine,  and  confirmed  by  the  emperor  Juilinian.    It  was  edab'ifiw 
cd  in  the  canon  law  by  a  conllitution  of  pope  Alexander  the  Thirds 
in  1160.    This  legitimation  is  a  privilege  or  incident  inieparabi/ 
annexed  to  the  marriage ;  fo  that  though  both  the  parents  and  the 
xhildren  (hould  wsuve  or  refa(je  it,  the  children  nevenhelefs  woiil4 
be  legitimate.     But  it  holds  in  thefe  cafes  only  where,  at  the  time 
of  the  birth  of  the  children,  it  was  lawful  for  both  parents  to  inter- 
jnarry;  for  if  the  father  were  married  to  another  woman  at  the 
lime  of  the  hlrth  of  the  children,  and  afterwards  his  wife  died  and 
Y.e  married  the  mother  of  the  chDd,  the  child  would  not  be  legiti- 
mated by  this  fubfequent  marriage.    Children  thus  legitimated  are 
en  an  equal  footing  with  the  legitimate  children ;  and  if  they  die 
before  the  marriage  of  their  parents,  dill  they  are  conAdered  as 
legitimate,  and  tranfmit  their  legitimacy  to  their  iffue  p.  but,  whether 
the^  are  confidered  legitimate  from  the  time  of  the  marriage  of 
their  parents,  or  whether  their  legitimacy  by  their  parents*  mar- 
riage has  a  relation  back  only  to  the  time  of  their  birth,  is  a  pcnnt 
warmly  difputed  by  the  civilians  and  canoniils.    The  prevailing 
opinion  feems  to  be,  that  they  are  to  be  confidered  as  'legitimate 
from  the  time  of  their  birth  to  all  pnrpofes  but  thofe  in  which  to 
coniider  them  as  fuch  would  operate  to  the  detriment  of  a  third 
perfon.    Thus,  if  there  be  a  natural -born  child,  and  the  father  af- 
terwards marries  and  has  fons ;  his  wife  dies,  and  he  marries  the 
woman  by  whom  he  had  the  natural  child ;  it  feems  to  be  the  bet- 
ter opinion,  that  the  child  legitimated  by  the  fubfequent  marriage 
does  not  acquire  the  right  of  progeniture  over  the  fons  of  the 
fir  ft  marriage.     The  doSrine  of  legitimacy  by  a  fubfeqnent  mar- 
riage was  never  admitted  into  the  EngliHi  law ;  and  the  refufal  of 
the  noblemen  of  our  nation  to  admit  it,  on  the  occaiion  mentioned 
in  fir  Edward  Coke's  Commentaries,  is  fpoken  of  by  fir  William 
Blackdone  and  other  writers  as  a  memorable  inflance  of  their  jea- 
loufy  of  the  civil  law,  and  their  firmnefs  in  oppoiing  foreign  inno- 
vations.   The  doArine  of  legitimation  prevails,  with  different  mo- 
difications, in  France,  Gerhiany,  and  Holland.     By  an  arret  d*au. 
dience  of  the  21  (I  of  June,  1608,  it  was  adjudged,  that  if  a  perfon 
marries  in  England  a  woman  by  whom  he  had  children  previous  to 
the  marriage,  the  children  born  in  France  are  legitimated  by  it, 
and  acquire  all  the  rights  of  legitimacy  under  the  French  law.    See 
c.  10.  C,  de  Natur.  lib.  Nov.  89.  c.  8.    Vinn.  in  Inft.  t.  1.  t.  io» 
f.  13.     Hcin.  £Iem.  Jur.  de  Legitimations    Traiiedes  Succeflions 
par  Ic  Brun,  ed.  1776.  lib.  i.  c.  2.  f.  i.  d.  1.  1.  2.  c.  2.  f.  i.  n.  13, 
and  (ir  John  Forte  feu  0,  c.  39.      Till  the  flatute  of  Merton,  the 
queilion  whether  born  before  or  after  marriage,  was  examined  be- 
fore the  ecclefiafHcal  judge,  and  his  judgment  was  certified  to  the 
king  or  his  juitices,  and  the  king's  court  either  abided  by  it  or  re- 
jefled  it  at  pleafure.    Bur,  after  the  folemn  proteft  made  by  the 
baron.«  at  Merton  againft  the  introduction  of  the  do£bine  of  the  civil 
and  canon  law  in  this  Tt(]pc{\, /fecial  bafiardy  has  been  always  triable 
at  common  law;  and  gumral  hajfardy  alone  has  been  left  to  the 
judgment  of  'the  ecclefiafHcal  judge,  who  in  this  cafe  agrees  with 
the  temporal.     2.  Infl.  99.     Reeves's  Hiil.  of  the  Englifti  law,  85* 
201.  and  fee  ant.  note  2.  to  page  126.  a.     If  the  reader  wifhes  to 
become  acquainted  with  the  doctrine  of  the  Roman  law  on  mar- 

ria^e^ 
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riage»  and  the  legitimacy  and  illegitimacy  of  children,  he  will  find 
it  fuccindly  and  perfpicuoufly  dated,  in  Pothier  Trsute  de  Contrac 
de  Marriage*  Partie  i.  c.  2.  In  the  3d  chapter  of  the  fame  work. 
he  dtfculTes  the  celebrated  qaefiioo,  "  de  I'autorite  de  la  Puiflance 
^  Secalierc  fur  le  Marriage.'*  He  concludes  that  chapter  with  the 
following  fentenccy  **  Par  coat  ce  qui  vient  d'etre  dit,  il  ne  peut 
^  refter  aucun  doate  qae  la  puiflance  fecuUere  a  le  droit  de  faire 
^  des  loix  fur  les  marriages,  done  Pinobfervation  les  rende  abfolu- 
^  ment  et  entterement  nals»  non  ieulement  quant  aux  efFets  civils, 
**  mab  meme  quant  aa  lien,  et  qui  les  empe chent  en  confequence 
"  de  pouvoir  fervir  de  matiere  au  facrement  de  marriage."  The 
lame  doftrioe  is  laid  dpwn  by  Sanchez  in  his  famous  Treatife  de 
Matrimonio,  Lib.  7.  difp.  3.  n.  3.  where  he  fays,  ^  Abfque  dubto 
^  dicendum  eft  poife  principem  fecularem  ex  genere  et  natura  faae 
**  poteflatis,  matrimonii  impedimenta  dirimentia  fidelibus  ftbi  fub- 
"  ditts  ex  jttfta  caufa  indicere.  . .  Nee  obftat  principis  iecolaris  po- 
*'  teilati,  macrimonium  efle  facramentuni,  quia  ejus  materia  con- 
"  tradus  civilis:  qua  ratione  perinde  poteft  ex  juila  caufa  illud 
«  irritare,  ac  C\  facramentum  non  efTet,  reddendo  perfonas  inhabilet 
««  ad  contrahendum,  &  (ic  invalid um  contradlum."  Dodor  Launoi 
in  his  treatife,  Regia  in  Matrimonium  Poteilas,  cites  number  left 
paiFagea  to  the  fame  effe£l,  from  divines  of  all  countries  and  all 
Khools.    The  article  Empechemens  de  Marriage,  in  the  Encyclo- 

Sedie  Methodique,  now  publiihing  at  Paris,  eftabliihes  the  fame 
oftrioe  in  thefe  words :  *'  Le  marriage  forme  a6luellement  un  tout  ' 
•*  compoiede  deux  parties  foumifes  a  deux  puifiances  qui  infliunt 
^  fur  ion  exiftence,  avec  cette  difference  cependant,  qui  V  eglife  efJt 
**  obligee  de  fe  foumettre  aux  empechemens  etablis  par  le  prince, 
**  et  que  ceux  etablis  par  I'eglife  ne  peuvent  avoir  lieu  qu'  aut^nt 
M  qu'ils  foot  admis  par  le  prince." 

24c*  b.l     (')  ^  contrary  dodrine  feems  to  be  afTerted  in  Dyer,  94,  b.       [Note  i8x.1 

(2)  He  need  not  enter  hadily  after  his  full  age,  but  may  do  it  [Note  iSj.] 
two  or  three  years  or  more  after  his  full  age,  but  caveat  that  he  do 
not  permit  a  difcent  after  his  full  age  before  hb  entry,  for  then  ic 
will  toll  hi;  entry,     i.  Rep.  140. 

[246,  a.l  (0  T^"  *"^  many  other  paffages  in  this  work,  rcfpeding  the  [Note  184-] 
"*  operation  and  force  of  the  acts  of  infants,  were  falJy  confidered  in 
the  cafes  of  Zouch  v.  Parfons,  3.  fiurr.  1794.;  and  May  v.  Hook, 
heard  before  lord  chancellor  Bathurft,  in  1773.— -There  being  no 
printed  account  of  the  lafl  cafe,  it  may  not,  perhap5,  be  unaccept- 
able to  the  reader  to  find  an  account  of  it  here. — Ann  May  and 
her  two  fillers  were,  under  their  father^s  will,  feifed  of  a  ctinlider- 
able  freehold  ellate;  and  poifeffedof  a  coniiderable  leafehold  eliate, 
as  joint- tenanu.  Previous  to  the  marriage  of  Ann  May  witli  John 
Hook  the  defendant,  (he  being  then  an  infant,  by  articles  of  agree- 
ment dated  the  lifa  of  Odober  1761,  and  made  between  her  of 
the  firft  part,  John  Hook  of  the  feccnd  part,  and  trudees  of  the 
third  part,  it  was  covenanted  and  agreed,  that  the  leafehold  eftates 
.ihoiild  be  affigned  to  John  Hook  for  his  own  ufe  and  benefit;  and 
that  the  freehold  eilates  (hou]d  be  fettled  on  him  for  life ;  and  then 
on  her  for  life;  remainder  to  their  firil  and  other  fons  fuccefllvely 
in  tail  male;  remainder  to  their  daughters,  as  tenants  in  commua 
in  tail;  remainder  to  John  Hodc  in  fee.     And  he  covenanted  to 
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pay  1 00 1.  to  the  truftees  upon  truft  to  pay  Adn  Hook«  if  (he  far- 
vived  hifli,  the  iotereft  of  it  for  her  life,  and  after  her  deceafe  to 
divide  it  among  the  children.-^Afterwards  Ann  May  died  under 
age.  The  qiieftion  was*  Whether  thefe  articles  were  in  equity  a 
feverance  of  the  joint- tenancy  ?  Lord  chancellor  Bathur(l»  when  he 
made  hti  decree  in  this  caufe*  obferved,  that  the  firft  point  attempt- 
ed to  be  eilabliQied  by  the  counfel  was,  that,  had  Ann  May  bees 
of  full  age  when  ihe  entered  into  the  articles,  they  would  have 
amoanted  to  a  feverance ;  but  that  no  determination  Co  that  effeft 
had  ever  been  made :— That  the  co-jotnt-tenants  were  not,  in  this 
cafe,  to  be  coniidered  au  volunteers,  as  thev  claimed  by  title  para* 
jnount;  and  that  their  fituation  approached  nearer  to  that  of  iffoc 
in  tail,  who  claimed  performam  d^n'h  than  to  that  of  an  heir  at  law« 
who  claims  only  under  his  ancellor :— -That  the  utmoft  which  the 
infant  could  do  would  be  an  avoidable  a£l ;  and  that,  of  coarfe,  it 
would  be  in  the  difcretion  of  the  court  cither  to  give  or  refufe  their 
afliilance  to  it;  and«  by  a  parity  of  reafon,  it  muft  always  bejn  their 
power  to  model  his  contracts  at  their  pleafure :«— That  the  contradf 
in  the  prefent  cafe,  was  not  fuch  as  the  court  would  uphold.  Had 
the  infant  lived  to  come  of  age,  and  a  bill  been  filed  againft  her  ion 
a  performance  of  the  articles,  the  court  would  have  fet  them  afidef 
and  referred  it  to  a  mailer  to  draw  new  propofals  for  a  proper  fet* 
tlement :— That  as  the  contrail  was  not  fuch  as  would  have  bound 
the  infant  herfelf,  a  fortiori  it  Ihonld  not  bind  the  co-joint  •tenants: 
—-That  it  would  be  a  Urange  do^rine,  that  any  ad  of  an  infant 
which  is  by  its  nature  avoidable,  (hould  fever  the  joint-tenancy,  as 
if  that  were  allowed,  it  would  always  be  in  the  power  of  the  infant  m 
fay  whether  the  joint- tenancy  Ihould  be  fevered  or  not;  then,  if  any 
of  the  co-joint-tenants  ihould  die  under  age,  the  infant  might  avoid 
his  own  ad,  by  pleading  infra  ataitm,  and  refort  to  his  title  of  fur* 
virvorlhip,  which  would  be  a  great  injuftice  and  hardlhip  on  the 
*  co-joint-tenants.x       On  thefe  grounds  his  lordflup  was  of  opinion^ 

that  the  articles  did  not  amount  m  equity  to  a  feverance  of  the  joint- 
tenancy. 

[Note  185.]  (l)  Scotch  Pleadings  auno  6l.  eafi  5:  fagei&^andyo^  wtJ Jir\2^t*\i 
'  Thomas  Stewart* s  cafe.  Fatui  five  idiota;  funt  illi  tantiim,  qui  omsi 
ratiocinatione  et  judicio  carent,  tardi,  bardi,  moriones,  macaerones, 
qui  inopia  caloris  et  fpirituum  laborant.  Furor  ell  dementia  cum 
ferocia,  et  horrenda  action um  vehementii.  Fromanas  de  jure  fo- 
riofbrum,  p.  6.  Furor  dividitur  in  continuum;  ubi  animus  continoa 
mentis  agitatione  fempcr  accenditur;  et  interpolatum  feu  interval- 
Ij^tum;  qui  dilucida  habent  intervalla;  quorum  furor  habet  indocias, 
et  quos  morbus  non  fine  laxamento  agjgreditur;  qui  teflamentum 
fatere  pofTunt ;  &  quos  furor  fliranlis  fuis  variatis  vicibus  accendit* 
In  thefe  fury  and  madnefs  is  but  an  ague  or  a  difeafe ;  in  the  oibers,  it 
is  temperament  and  complexion.  Jgain,  among  tbofe  ^ubo  hm^e  lucid 
internals i  it  may  he  ft  to  dtftinguijh  hetnueen  tbofe  *who.ha*ve  onfy  re« 
jniflionem  feu  adumbratam  quietem,  and  tbofe  nvho  have  intermiffio- 
nem  feu  refipifcentiam  integram.  Two  <witneffes  depofimg  ianatf 
menti,  are  preferred  and  helte<ved  before  an  hundred  touching  fury  mad 
madnefs.  Melancholy  and  hypochondriac  *uapours  are  likefivnas  ettjesg 
nvhicbp  though  they  difturb  for  a  njuhile,  yet  they  do  not  himder  the  rv- 
turning  to  the  former  calm;  femel  furibundus,  femper  furibondos 
prxfumitur;  and  there/ore  where  the  queftion  is  of  afaH  dome  lucida 
atervaUo>  which  may  b$  iither  by  rmifim  9r  intermiffim^  it  it  uot 
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mun^b  t§  fifew  the  vM  was  aflas  iapienti  conveniens^  fir  that  mdj 
happin  mmvf  'wajt ;  hut  it  muft  he  pro^td  to  he  adas  fapientis,  and  f 
proceed  from  judgment  and  deliberation,  el/e  the  prekn^tion  continnei. 
Lord  NotL  MS. 

H7*  ^*]      (^)  ^^  Hobart  obferves  in  the  cafe  of  Needier  ¥.  Biihop  of  {Note  i8S] 
Wincheiler,  that  in  thefe  cafes  '<  the  lav  finds  thefe  perfons  not  fo 
''  difabledy  nor  admits  the  averment  of  fuch  difablement,  became 
''  it  is  certified  by  invincible  and  indifputable  credit  of  the  judge, 

^  **  that  they  were  perfe6l  and  aUe  perfons.     And  fo  here  is  a  iaw 

**  of  policy  that  doth  not  cancel  the  law  of  nature,  but  doth  only 
*'  bound  it  in  point  of  form  and  drcumftance ;  it  being  better  to 
<<  admit  a  mifchief  in  particular,  even  againft  the  law  of  nature^ 
*'  than  an  inconvenience  in  general;  and  it  is  not  the  law  of  nature 
*'  to  admit  any  improbable  furmife  againft  authentic  record  or  evi- 
**  dcnce."  Hob.  224.**Sir  £d.  Coke  obferves,  poft.  580.  b.  that 
the  only  mode  by  which  an  infant  can  reyerfe  a  fine  levied  by  him» 
is  by  appearance  in  court  during  his  infancy,  and  being  infpedled 
by  the  judges ;  non  teftium  tefiimonio^  nut  juratwum  'verediSo^  Jed 
judicis  in/pe&ione  folnmmodo  :  the  judges  mav,  however,  inform  them* 
felves  in  cafes  of  this  kind  by  means  of  witnefTes,  church  books,  or 
any  other  kind  of  evidence.  It  appears  a  great  hardfhip  that  in- 
fants ihould  not  be  permitted  to  reverfe  their  fines  after  they  attain 
their  full  age;  and  it  feems  unaccountable  that  the  law,  which  will 
not  permit  them  to  do  it  after  they  attain  their  full  age,  fhould  per^ 
mit  them  to  do  it  before  that  age.  The  objedUon,  that  no  aver- 
ment can  be  made  againft  any  fadl  which  is  upon  record,  applies  ai 
much  to  them  before  their  attaining  their  full  ase  as  after.  Bus 
the  contrary  has  been  too  often  eflabliihed  to  oe  now  called  in 
queilion.  See  Ann  Hungate's  cafe,  12.  Rep.  122.  Warfcomb  v. 
Carrell,  -S.  124.  Herbert  Parrat's  cafe,  2.  Vent.  30.  Hutchifon't 
cafe,  y  Lev.  36.  Requiihe  v.  Requifhe,  Bulftr.  p.  2.  320.  Sarah 
Guffbrth's  cafe,  12.  Mod.  444.  With  refpefi  to  the  fines  levied 
by  ideots  and  lunatics,  fee  1 2.  Rep.  1 24.  Hugh  Lewis's  cafe, 
10.  Rep.  42.  b.  But  infant  trudees  within  the  flat.  7.  Ann.  c.  19. 
may  both  levy  fines  and  fuft'er  common  recoveries.  See  3.  AtL 
479*  559-  Com.  Rep.  615.  Barnes's  Cafes  of  Pra6t.  217.  See 
alfo  Fits.  Nat.  Bre.  202.  where  much  argument  is  ufed  to  fhew, 
that  a  nm  compos  may  plead  his  dtfability  to  avoid  his  own  a^s  as 
well  as  an  infant;  and  2.  6 lac.  Com.  ed.  5.  p.  291.  But  in  Stroud 
V.  Marfhal,  Cro.  Eliz.  398,  debt  upon  obligation,  the  defendant 
pleaded,  that  at  the  time  of  the  obligation  made,  he  was  de  non  fane 
memory:  and  it  was  thereupon  demurred,  and  adjudged  to  be  no 
plea ;  for  he  cannot  fave  himfelf  by  fuch  a  plea,  and  the  opinion  of 
Fit^herbert  was  held  not  to  be  law. 

Ji3,  a.  1  (0  ^^""^  Coke  fecms  in  this  place  to  have  given  a  wrong  tranf-  r  Note  1S7.3 
*  ^  latioQ  of  Littleton.  In  this  and  the  next  fedion,  Littleton  puts  the 
cafe  of  a  perfon  difleifed  by  an  infant,  who  aliens  the  lands  in  fee, 
and  the  alienee  dies,  the  infant  dijfeifor  being  flill  under  age.  A 
defcent  is  thereby  cad,  which  takes  away  the  entry  of  the  diJleifec; 
but  the  alienation  being  made  by  an  infant,  is  voidable  by  his  en- 
try, and  if  the  difcent  happens  during  his  infancy,  it  does  not  aiFed 
his  right  of  entry.  He  may  therefore  enter  notwithllanding  the 
defcent ;  and,  if  he  does  enter,  the  right  of  entry  of  the  difTcil'ce  is 
revived.  It  is  obvious,  that  the  pojnt  of  this  cafe  is,  not  thai  the 
heir  of  the  alienee  is  an  infant  within  age,  as  Lord  Coke  tranflatcs 
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it»  but  that  at  tbe  time  of  the  defcent.  the  infant  difleifor  ftill  con- 
tinaes  an  infant.  The  ^ilrords,  gfleoMt  Venfam  dnn%  age^  flioold  there- 
fore  be  tranflated*  <*  the  infant  being  under  age/' 

£Kdte  i88<1  (')  ^  '^^^^  ^'  confidered  as  a  covenant  real»  that  hinds  the  pof-  [240. 
feffion  of  lands  into  whofe  hands  foever  it  comes,  if  the  lands  be  not 
cvided  by  a  faperior  title ;  yet  the  termor  has  not  the  freehold  in 
him,  but  holds  the  pofleflion  as  bailiiF  of  the  freeholder,  nomime  a6» 
tnot  by  virtue  of  the  obligation  of  the  covenant.  Now  then,  if  the 
termor  enters  before  th^  defcent,  he  r^vefts  the  freehold  in  the  dif* 
feifee,  who  has  the  right  fX  pofleflion ;  but  if  he  enters  after  the 
defcenty  then  he  can  only  hold  in  the  name  of  the  freeholder,  who 
has  the  prefent  right  of  poflfeffion>  which  is  the  heir  of  the  difleifor* 
Gilb.Ten.  35. 

[Note  189.]  (*)  ^^'  3**»  3*3«  fir  William  Ehh*s  eafi.  This  vety  cafe  was 
thi  principai  point ;  and  there,  fy  HoSart,  IVarhurtM,  and  WiHch,  it 
'was  adjudged  contra,  that  u/urpation  bf  the  grantor  puts  the  grantee 
out  ofpojfejjion^  and  gets  all  that  *was  granted  out,  Hutt9n  dlfientiente. 
But  it  appears  that  this  place  is  good  la^w,  and  that  Hohart  erravit* 
HiL  It*  Car,  C,  B.  Legge  *u.  Archer •  A  mast  leafed  an  ad*oonjjfon  fot 
years i  and  then  prefented\  this  'was  ruled  to  he  no  u/urpasion,  hut  pie- 
narty  pro  hac  vice:  this  place  is  cited  L  8.  u/urpation  5.  idque  ra- 
tione  prifuity,  ut  inter  coparcener St  and  hecau/e  it  is  againft  his  ovon  aS* 
8.  Rep.  Damport^s  cafe.    Lord  Nott.  MS. 

JNote  190.]        { ' )  If^tnant  hy  elegit  is  interrupted  in  taking  the  profits  of  the  lastd»  [249. 

hy  reafon  of  noar,  he  Jball  not  hold  o*ver,  hit  it  jhatl  he  in  difadvan- 
tage  of  the  tenant  hy  elegit,  ig,  E,  i.  Execution  246.  4.  Reji.  82.  h* 
In  Lib.  Ruh.  Scacc.  foL  241.  tempos  guerre  duravita  quarto  die 
Apl.  48^  H.  3.  ufque  ad  1 7.  Sep.  an.  49.  apud  Winter  poft  bellam 
de  Evelham  pax  proclamata  fuic.  Nota  H.  3.  19.  die  Odl.  anno 
ejttfdem  16.  fuit  apud  Wall.  An.  40.  fait  apud  Oxon.  48  apud 
Dudl.  14.  Maijy  an.  49.  fait  apud  Evelham.  Et  tamen  font  pla- 
cita  de  Rich.  16.  H.  3.  de  banco.  Tr.  16.  H  3.  £t  aflifa  magna 
40.  H.  3.  48.  H.  3.  M.  40.  H.  3.  P.  48.  H.  3[.  P.  49.  H.  3. 
£t  placita  coram  rege  i  32.  ufqae  40.  H.  3.  Tr.  4.  H.  3.  26.  et 
27.  E.  I.  Ent.  R.  T.  Rot.  5.  Goods  were feifed for  debt  to  the  iingi 
the  Jherif  returned,  that  the  Scots  entered  hoftiliter,  iy  reafon  of 'which 
they  could  not  he  taken :  Rule,  Fiat  inde  inquifitio,  &  interim  pacem 
habeat  de  demanda.  Noy  MS,  384.  ■■  3.  Jnfi.  52.  Seethe  cafe  of 
the  earl  of  Lancafter  put  at  large.  Nota,  that  in  ij^  E.  3.  F.  fcire 
facias  122.  there  ts  no  intimation  at  all  of  the  matter  t  hut  on  the  record  of 
this  cafe,  as  is  to  hefeen  in  the  manufcript  Rep.  *  of  Coke  428.  the  cafe  'wai 
thus  :  Henry  Lancafter  granted  to  the  abbot  of  Rumfey  and  his  fuec^ 
Jors,  qu6d  (1  ex  tunc  aliquo  tempore  vel  aliqua  occaiione  guerrse  in 
regno  AngHae  feriam  fuam  amitterent,  ita  qudd  nihil  inde  percipere 
pofTunt,  quieti  efTent  ejufdem  anno  et  tempore  de  forma  fua  prx- 
dida  50 1.  And  upon  fcire  facias  for  the  arrears  of  that  rent,  'which 
nvas  in  court  for  three  years,  <viz.  lit  12*  and  13.  E.  3.  the  abbot 
pleaded  thefe  charters,  and  faid,  that  guerra  fuit  titm  fuper  nare 
quam  fuper  terram  inter  dominum  regem  et  illos  de  Francili,  its 
qu6d  mercatores  ad  di^tas  nundinas  nee  venerunt  ot  folebant,  ncc 
ipfe  abbas  aliquod  proiicaum  de  iifdem  nundinis  per  idem  tempos 
percepit  nee  percipere  poflit,  quod  paratas  fuic  verificare  jaxca  te-* 

^  The  Editor  ha^not  be**^  aMe  to  difcOTCr  what  if  the  raanulcript  to  which 
iord  Notiirgham  alludes  ia  >hlt  place. 
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norem  chartae  pnedidae ;  and  it  was  refol<vcd^  qu6d  utriim  terra  (it 
guerrina,  &c.  prout  hie  notatur.  Then  it  follovcs  in  the  /aid  manu' 
fcript :  Nota,  quod  guerra  dicifur  in  hoc  regno  efle,  quando  cxer- 
ciuuro  juditix  in  curiis  et  placeis  regis  impeditur.  And  Cokt  adds 
a  Jbort  note:  Ceo  tryal  de  guerre  in  cell  realm;  ec  ex  hoc  femble 
que  ne  fuic  guerre  inter  £.  4.  et  H.  6.  car  exercidum  juflicias 
non  impeditura  fait,  come  appiert  per  les  reports  de  10.  £.  3.  ec 
49.  H.  6.  nee  temps  H.  3.  hie  fupra>  nee  temps  Car.  i.  Lord 
Nott.  MS. 

(2)  This  perhaps  is  not  quite  accurate,  as  the  words  of  the  writ  [Note  I9J.] 
of  mandamus  are  thefe :  J^//  terras  et  (tenement a  del  tenant  del  rey) 
a  tempore  mortis  ejufdem  tenentis  occupa^vit  et  exit  us  et  proficua  indi 
percepit.     F.  N.  B.  253.  B.     Nov.  Iib«  intrat.  fol.  402.  c.  and  vid. 
Stat,  de  Bigamis,  cap.  4. 

CO.  a.l  (0  Sy  t^c  ilatute  of  limitations,  21.  Jac.  i.  c.  16.  it  is  ena£l-  [Note  X9a.] 
ed,  that  no  entry  (hall  be  made  by  any  roan  upon  lands,  unlefs  with- 
in twenty  years  after  his  right  (liall  accrue.— By  the  4th  and  5th 
Ann.  c.  16.  it  is  enaded,  that  no  entry  ihall  be  of  force  to  fatisfy 
the  ftatute  of  limitations,  oi*  to  avoid  a  fine  levied  of  lands,  ui)lefs 
an  a£lion  be  thereupon  commenced  within  one  year  after^  and  pro« 
fecated  with  elFedt. 

• 

CO.  b.  1  (*)  ^*  ^^*  ^**"  obfcrvcd  in  the  notes  to  the  chapter  of  DIfcents,  [Note  193*3 
'  ^  that  the  reafons  for  which  the  law  proteded  the  pofTeflion  of  the 
heir  of  the  diiTeifor  from  the  entry  of  the  difTeifee^  were,  the  noto- 
riety and  prefumptive  right  of  pofleilion  which  the  diiTeifor  acquired 
by  his  being  permitted  to  hold  during  his  life,  the  peaceable  poilef- 
fion  of  the  lands ;  the  neceffity  that  there  ihould  be  a  tenant  to  do 
the  feudal  duties ;  and  by  way  of  a  puniQiment  on  the  tenant  for 
his  negled  in  not  averting  his  right.  But  none  of  thefe  reafons 
could  exill,  where  the  tenant  entered  upon  the  lands,  and  made  his 
clftiro  for  them ;  as  by  doing  fo  be  prevented  the  prefumption  in 
favour  of  the  title  of  the  diifeiror;  made  a  tender  to  the  lord  of  his 
feudal  fer  vices ;  and  did  all  that  was  in  his  power  to  re  (lore  his 
poflei&on.  But  to  entitle  the  diiTeifee  to  enter  on  the  heir  of  the 
diiTeifor,  notwithftanding  the  dilcent  upon  him«  this  claim  mud  i 

have  been  made  within  a  year  and  a  day  next  preceding  the  de*  | 

fcent.  Lord  dhief  baron  Gilbert,  in  his  commentarv  upon  this  chap« 
ter,  obferves,  that  the  notion  of  laches,  in  not  claiming  for  a  yetf 
and  a  day,  is  taken  out  of  the  feudal  law,  it  being  the  period  of*  ^ 

time  within  which  the  feudal  fer  vices  mull  be  required.  It  b  a 
ijpace  of  time  which  is  prefcribed  for  the  performance  of  difFerent 
adts  in  our  law,  and  in  all  laws  derived  from  the  feudal  inftitotipiis*  ; 

It  feems  only  to  import  the  fpace  of  a  complete  year.  Thus  in  thtf 
fourth  law  of  Charjemaigne  it  is  faid,  Cvju/cunjue  Immuii  froprie^ 
ieu  oh  crimen  quod  idem  habet  commijfum  in  bannum  fuerlt  mijea^  ^ 
ilk  re  cegniia  nejuflttiamfaciat  <venit€  difiuleritt  aumumque  et  diem  tM 
eo  bamno  e£'e  perm^feritt  uiterius  earn  mn  aequiraip  fid  ipfa  Ji/co  wof* 
iro  /oeietur* — In  the  laws  of  king  Pepin,  it  is  faid,  De  rebus  for* 
foBist  qua  per  diver/os  comitatue  funt^  'volumus  ut  ad  palatium  perti* 
meamtf  tranfa&e  emno  et  die..  In  the  Vieux  Coutumier  de  Normandior 
ic  frequently  occurs.  Something  fimilar  is  to  be  found  in  the  Ro- 
msn  uw,  in  which  a  perfon  who  was  l^und  to  pay  a  fum  of  monef  -  > 

in  two.  jaofithSf  was  confidcred  to  %cqait  hinielt  fton  the  obiigi^ 

( Y>  tioiM 
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tion,  if  he  paid  the  monev  on  the  61  ft  day.  See  Pafqoier,  les 
Recherches  de  la  France,  hb.  4.  cap.  32.  De  Pan  it  jour  qtu  Im 
defira  is  matiergs  de  retrains  lignagers  ti  de  la  complaiute.^Vi  Plch 
Com.  359.  a.  lord  chief  juftice  Dyer  is  faid  to  have  defined  claim 
to  be  a  challenge  of  the  ownerfliip,  or  propriety,  that  he  hath  not 
in  poli'efllon,  but  is  detained  from  him  by  wrong. 

[  Note  194.]  ( ■ )  Except  for  the  fpecial  purpofes  mentioned  by  Litdeton  tnd  1*2  r  i .  a 
fir  Edward  Coke,  and  in  a  few  other  inflances,  the  lefibr,  if  the  lef-  '^ 
fee  for  life  were  difleifed,  could  not  enter.  Bat  he  might  maintsin 
an  aifize.  In  that  cafe  however,  though  he  recovered  the  freehold 
which  was  devefted  out  of  him,  he  recovered  no  damage:^  becaafe 
thofe  were  fuppofed  to  be  a  com penfa tion  for  the  lofs  of  pofleffioo, 
which  lofs  was  fuilained  not  by  him,  but  by  the  tenant  for  life. 

15.  H.  7*  4. — The  leiTor  might  enter  upon  the  leffee  to  examine 
whether  he  had  committed  wafte,  or  to  view  repaurs.  Bro.  Trefpts. 

16.  97.  208.  And  if  the  lefiee  impeded  his  entry,  theleflbr  might 
brin^  an  adlion  on  the  cafe.  Cro.  Jac.  478. — Exprefs  covenants, 
that  It  (hall  be  lawful  for  the  lefTor  to  enter  and  view  the  lands  de- 
mifed,  are  now  ufually  infcrted  in  leafes.— For  the  entry  of  rever- 
fioners,  or  remainder  men  to  avoid  a  fine,  fee  Margaret  Podger't 
cafe,  9.  Rep.  io6. 

[Note  IQC.I        (3)  ^°  ^"  ^^^  ^^^^  ^^  ^  ^^^^^  ^^^  ^^^^*  ^^  tenant  may  plead  it  in  [sCi*! 
bar ;  but  in  the  cafe  of  a  leafe  for  years,  or  an  eftate  by  tenant  hy  ' 

(latute  or  elegit,  the  defendant  (hall  not  plead  in  bar,  as  to  fay,  aj/ifa 
non,  but  juilify  by  force  of  the  leafe;  and  conclude,  ijjint  fans  tort; 
and  if  the  tenant  of  the  freehold  be  not  named,  he  (hall  plead, ««/ 
tenant  de  franilenesnent  no/mi  en  le  href<  and  in  the  cafe  of  a  feofif- 
ment  with  a  warranty,  he  muft  rely  on  the  warranty.  See  ant.  238.b» 
139.  a. 

[t^ote  196.]       (i)  But  though  this  acceptance  amounts  to  a  forfeiture,  it  does  \l^l*^ 
not  deveft  the  eftate  of  him  in  remainder  or  reverfion.   9.  Rep.  ftl. 
lo6.  b. 

[Note  197.]       (0  The  entry  for  a  condition  broken  has  been  difcofledin  dier2f2.^ 

preceding  chapter,  and  the  commentary  and  notes  upon  it.— With 
rtfpeft  to  entries  for  avoiding  fines,  there  were  four  modes  of  avoid- 
ing a  fine  at  the  common  law ;  two  by  matter  of  record,  and  two 
by  afts  in  pais.  Thofe  by  matter  of  record  were,  a  real  afUon 
commenced  within  a  year  and  a  day  after  the  fine  was  levied,  and 
an  entry  of  a  claim  on  the  record  at  the  foot  of  the  ikt^e  itfelf,  in 
this  manner,  talis  *venit  et  apponit  clameum  fuum*  Thofe  by  afis  in 
pais  were  a  lawful  entry  upon  the  land  by  the  perfon  who  had  a 
right;  and  M  that  could  not  be  done,  a  continual  claim*  But  by 
the  ftatute  of  4.  H.  7.  all  thofe  who  are  aft'efted  by  a  fine  mull 
purfue  their  title  by  way  of  action,  or  lawful  entry:  fo  that  a  daim 
entered  on  the  record  of  a  fine  would  now  be  inefte^aal.  The 
aftual  entry  mnft  be  made  by  the  perfon  who  has  a  right  to  the 
lands,  or  feme  one  appointed  by  him,  either  by  preceding  com- 
mand or  fnbfequcnt  affent,  within  five  years.  See  Plowd.  355. 559* 
2.  If.fl.  518.  3.  Rep.  91.  2,  Bla.  R.p.  994.*— By  the  llatuteof 
4.  Ann.  c.  16.  fed.  16.  it  is  enaftcd,  "  That  no  claim  or  entry  to 
be  made  of  or  upon  sny  lands^  tenemnns,  Of  hereditaments,  flull 
be  of  any  force  or  effect  to  avoid  any  liac^  levied,  or  to  be  levied, 

with 
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with  proclamations,  according  to  the  form  of  the  ftatute  in  that  C2r<» 
made  and  provided,  in  the  court  of  common  pleas ;  or  in  the  courts 
of  fefiions  in  any  of  the  counties  palatine,  or  in  the  courts  of  grand 
feifions  in  Wales,  ihal!  be  a  fuificient  entry  or  claim  within  the  fta- 
tute  of  limitations,  unlefs  upon  fuch  entry  or  claim  an  adlion  (hall 
be  commenced  within  one  year  next  afcer  the  making  of  fuch  entry 
or  claim,  and  profecuted  with  ef^'cfl/' 

(1)  Even  where  a  declaration  in  cje6lment  is  delivered,  though  [Note  19B.  J 
the  defendant  appears  to  it,  and  contefies  leafe,  entry,  and  oufter, 
yet,  to  avoid  a  fine,  there  muft  be  an  adual  entry.  This  was  very 
folemnly  determined  in  the  king's  bench,  in  the  cafe  of  Bcrrington 
V.  Packhurft:  and  by  the  lords  on  appeal  in  1758.  See  2.  Sira. 
1086.  4.  Bro.  Par,  Caf.  353.  This  doclrine  has  fince  been  twice 
exprefsly  recognized; — firit,  in  the  cafe  of  Wigfall  v.  Brydon^ 

i.  Burr.  1895 ;  and  afterwards  in  ll.e  cafe  of  Good  right  v.  Cator, 
>oag.  460.  In  that  cafe,  lord  Mansfield  flaies  the  diflin(flion  to  be, 
that  where  entry  is  neceflary  to  compkte  the  landlord's  ////r,  there  the 
confeffion  of  leafe,  entry,  and  ouder,  is  fufiicient ;  but  tnat  where 
it  is  requifite  in  order  to  rchut  the  defendant's  title,  adlual  entry 
mull  be  made.  The  latter  is  the  cafe  where  a  Hne  is  to  be 
avoided. 

7«  a.1  (0  Perhaps  this  paflage  is  not  quite  accurate.  Till  the  reign  [Note  loo»1 
•^  of  Richard  II.  the  party  diffeifed,  if  hi:*  attempt  were  made  IbOH 
after  the  difTeifin,  might  recover  his  pofTcffion  hy  force-,  but  by  a 
ftatute  paffed  in  the  hfth  year  of  that  reign,  it  was  cnafted,  that 
none  from  thenceforth  (bould  make  any  entry  into  lands  and  tene- 
ments, but  in  cafes  where  entry  was  given  by  the  law ;  and  in  that 
cafe,  not  with  a  ftrong  hand,  nor  with  a  multitude  of  people,  bu( 
only  in  a  peaceable  and  eafy  manner ;  and  that  perfons  convi^ed 
of  doing  the  contrary  (hould  be  punifhed  by  imprifonment»  to  be 
ranfomed  at  the  king's  pleafure.  By  a  llatute  paiTed  in  the  fif* 
teenth  year  of  the  fame  reign,  it  was  enabled,  that  upon  complaint 
of  any  fuch  forcible  entries  to  thejuiHces  of  peace,  they  moald 
take  fufficient  power  of  the  county,  and  gx)  to  the  place  where  foch 
force  was  made ;  and  if  they  found  any  that  held  fuch  place  forci«^ 
bly>  after  fuch  entry  made,  they  fliould  be  taken  and  put  into 
the  next  gaol,  there  to  abide  convi^  by' the  record  of  the  fam# 
juflices,  until  they  had  made  fine  and  ranfom  to  the  kiiig  By  this 
it  appears,  that  Littleton  is  equally  wrong  in  his  account  of  the 
pumlhment  inflidted  by  that  (latute,  and  the  offence  it  intended  to 
corre£t.  Thefe  (latutes  of  the  reign  of  Richard  II.  have  been  con- 
firmed, explained,  and  in  fome  relpeds  extended  by  the  flat.  4.  H« 
4.  ch.  8.  8.  Hk  6.  ch,  9.  23.  H,  8*  ch.  14.  31.  Eliz.  ch.  ii« 
and  21.  Jac.  i.  ch.  15.  See  Burn  Juft.  vol.  tl.  181.  It  fhould  be 
obferved,  that  in  cafe  an  action  is  brought  on  thefe  datutes,  if  the 
defendant  make  himfelf  a  title,  which  is  found  for  him,  he  fliall  bo 
difmiiTed  without  any  enquiry  concerning  the  force ;  for  howfoever 
he  may  be  punifhable  at  the  king's  fuit,  for  doing  what  is  prohi- 
bited ijy  (latute,  as  a  contemner  of  the  laws  anddiHurber  of  the 
peace,  yet  he  (hall  not  be  liable  to  pay  any  damag:^  for  it  to  the 
piaJntifFt  whofe  injuflice  gave  him  the  provocation  in  that  manner 
lu  right  himfelfb     Sec  i.Haw.  141.     3.  Burr.  1698.  1731- 

{j^  Bj  the  common  law  there  mufl  be  titee  perfons  at  leaft  to  [Note  iOO.  ] 

(  Y  a  )  conUitttU 
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conftitute  a  riot.  By  the  i.  Geo.  i.  c.  5.  iweJ've  perfons  at  leaft  i 
muft  be  unlawfully  aflfembled,  to  be  within  chat  a£t.  By  the  13. 
Car.  2.  ft.  1.  c.  I.  not  more  than  twenty  names  are  to  be  figned  to 
a  petition  to  the  king,  or  either  houfe  of  parliament^  for  any  altera- 
tion of  matters  edabliftied  by  law  in  chorch  or  ftate ;  and  no  peti- 
tion is  to  be  delivered  by  a  company  of  more  than  tern  perfons.  By 
the  bill  of  rights,  or  declaration  delivered  by  the  lords  and  com- 
mons to  the  prince  and  princefs  of  Orange,  Feb.  13.  16S8,  and  af- 
terwards enafted  in  parliament,  when  they  became  Icing  and  queen, 
the  fifth  article  is,  •<  That  it  is  the  right  of  the  fubjeds  to  petition 
**  the  king,  and  that  all  commitments  and  profecutions  ror  fack 
**  petitionmg  are  illegal  "  Sir  William  Blackftone  exprefsly  (ays, 
that  the  right  of  the  fubjedt  to  petition,  as  declared  by  this  ftatute, 
is  under  the  regulations  of  the  13.  Car.  2.  Bat  a  queftion  may 
be  made,  whether  the  declaration  contained  in  the  bill  of  rights  was 
not«  in  this  particular,  a  repeal  of  the  13.  Car.  2. 

[Note 201.]         (1)  The  21.  Ja.  i.  c.  ic.  provides  a  remedy  for  leffees  for [257 

years.  Tenants  by  copy  of  court  roll«  guardians  in  chivalry,  te- 
nants by  elegit,  flatute  merchant,  or  ftatute  ftaple,  if  they  be 
oufted  by  force,  or  withheld  by  force  oat  of  their  laid  lands  or  te- 
nements. Tin  then,  if  a  man  entered  by  force  on  a  copyholder, 
the  lord,  as  the  freehold  and  inheritance  were  fuppoied  to  be  in 
him,  might  bring  againft  the  perfon  entering,  a  writ  of  forcible  j 
entry,  or  might  indifl  him.  Upon  reftitution  to  the  lord,  the  co- 
pyholder might  enter. 

{Note  202. J        (i)  Where  there  is  a  complete  execution  of  a  power,  and  fome-  ^2^ 

thing,  tx  ahundanti^  added,  which  is  improper,  there  the  executioa  *'  ^ 
fhallbe  good,  and  only  the  excefs  void ;  but  where  there  is  not  a 
complete  execution  of  a  power,  or  where  the  boundaries  between 
the  excefs  and  execution  are  npt  diftinguiftiable,  it  will  be  bad. 
See  Alexander  v.  Alexander,  2.  Vez.  644.  On  this  doflrine,  fo 
far  as  it  relates  to  the  doArine  of  powers  deriving  their  effed 
,  from  the  ftatute  of  ufes,  fee  Mr.  Powell's  very  ufeful  Treatife  upoa 
Powers,  • 

£Note  103.]  '  ^    ( I )  A  writ  of  error  properly  lies,  where  falfe  judgment  is  given  [259 

in  any  court  which  is  a  court  of  record.  It  was  formerly  held,  that, 
by  the  common  law,  no  amendment  could  be  permitted,  unlefs 
within  the  very  term  in  which  the  judicial  a6t  fo  recorded  was  done. 
But  the  courts  now  allow  of  amendments  at  any  time  while  thefuit 
is  depending.— After  the  termination  of  the  fait  the  judgment  can 
only  oe  reverfcd  by  writ  of  error.  From  the  inferior  courts  it  lies 
to  the  king's  bench  and  common  pleas ;— -from  the  common  pleu 
to  the  king's  bench;— from  the  king's  bench  to  the  houfe  of  lords. 
To  amend  errors  in  a  bafe  court,  not  of  record,  a  writ  of  falfe 
judgment  lies. — A  writ  of  error  only  lies  upon  mattir  tf  Ivwn 
There  is  no  method  of  reverfing  an  erroN)n  the  determination  cf 
fads  but  by  an  attaint  or  a  naw  trial.  See  Bla.  Com.  3.  vol. 
c.  25.  f.  3.    F.  N.  B.  20.    4.  Inft.  21. 

[Note  «O40        ( ' )  ^^^  public  records  of  the  kingdom  are  confidered  to  relate  [260 

to  the  proceedings  of. the  houfes  of  parliament,  the  court  of  chao- 
r  eery,  the  courts  of  common  law,  and  the  revenue.     A.  general  ttbic 

of  them,  diftinguiihed  under  thcfc  differeni  koa Ji,  is  to  oc  found  in 
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the  appendix  to  the  report  from  the  committee  appointed  to  view 
the  Cottonian  library.    See  the  report  and  the  appendix,  page  183. 
The  rolls  or  records  ofparliament  have  been  poblifhed  in  the  courfe 
of  his  prefent  majefty's  reign,  in  fix  volumes  folio,  under  the  im- 
mediate aufpices  of  the  houie  of  peers.     This  excenfive  and  labo- 
rioas  andertaking  is  executed  with  the  greated  accuracy :  it  pre- 
fuppofes  no  common  (hare  of  antiquarian  and  diplomatic  learning 
in  the  gentlemen  concerned  in  it.     A  part  of  it  was  the  work  (» 
the  late  mr.  Morant ;  all  the  reft  was  completed  by  mr.  A  file,  the 
keeper  of  the  records  in  the  Tower,  and  mr.  Topham,  of  Lincoln's- 
lon.     It  (hould  be  obferved,  that  the  proceedings  of  the  legiflature 
till  the  reign  of  Edward  1.  were  exceedingly  irregular,  and  greatly 
defedive  in  point  of  form.     They  are  fometimes  penned  fo  as  to 
appear  to  come  from  the  king  alone ;  fometimes  as  ifTucd  jointly 
by  the  king  and  lords ;  fometimes  the  afTent  of  the  commons  \s, 
and  fometimes  it  is  not,  exprefTed;  fometimes  the  authority  for 
pafGng  the  ads  is  mentioned ;  and  fometimes  the  ads  are  in  the 
form  of  charters. — The  firft  fummons  of  the  knights  of  (hires  to 
parliament,  extant  on  record,  is  in  the  49th  year  of  Henry  III.-* 
The  firil  regular  fummons  diredled  to  the  fheritf  for  the  eledion  of 
citizens  and  burgefTes.  is  in  the  23d  of  Edward  I.-— In  that  reign 
the  proceedings  of  the  legiflature  aiTumed  a  more  regular  form  ; 
but  far  removed  from  that  in  which  they  appear  at  prefent.     The 
confent  of  the  commons  to  the  levying  of  taxes  for  the  king  gave 
them  great  weight.    They  took  advanuge  of  this  circ  urn  fiance  to 
obtain  a  remedy  for  the  grievances  they  had  to  complain  of. — In 
the  reign  of  Edward  IIT.  the  mode  of  prefenting  their  petitions, 
and  of  receiving  their  anfwers,  was  regularly  pradif'ed.    If  the  pe- 
tition and  the  anfwer  to  it  were  of  fuch  a  nature  as  to  require  an 
exprefs  and  new  provifion  to  be  made  for  it,  the  king,  with  the  af« 
iillance  of  his  council  and  of  the  judges,  framed,  from  fuch  petition 
and  anfwer,  an  ad,  which  was  ufually  entered  on  the  flatute  roll ; 
but  if  an  exprefs  and  new  provifion  were  not  required,  the  petition 
itfclf  and  the  king's  anfwer  to  it  were  entered  on  the  parliament 
roll,  and  then  ufually  Riled  an  ordinance. — Alterations  and  im* 
provements  gradually  took  place ;  but  it  was  not  till  the  reign  of 
Henry  VI.  that  thefe  petitions  of  the  commons  were  reduced,  io 
the  firft  iodance,  into  the  body  of  the  bill. 

[.  a,l      (0  '^*  7^^  Mj4ris  of  the  king  may  be  confidered  under  the  [Note  »05,] 
*■*  two- fold  diflindion,  of  the  right  o/juriji/i^ion,  which  he  exercifes 
by  his  admiral,  anJ  his  right  0/ propriety  or  oiunerflAp* 

With  respect  to  the  right  of  juris oicTioHt  the  fubjed  is 
elaborately  difcufTed  by  mr.  Selden,  in  his  Mare  Claufumy  a  noble 
exertion  of  a  vigorous  mind,  fraught  with  profound  and  extenfive 
erudition.  In  the  firft  part  of  it,  he  attempts  to  prove,  that,  the  fea  ig 
fufceptible  of  feparate  dominion.  In  this,  he  has  to  combat  the  op- 
pofite  opinion  or  almoll  all  the  civilians,  and  particularly  the  celebrat- 
ed declaration  of  one  of  the  Antonines  (L.  9.  D.  De  Lege  Rhodia) 
"  Ego  quidem  mundi  dominus^  Ux  autem  maris  ^  l^c.*  by  which  the 
emperor  has  been  generally  confidered  to  have  difclaimed  any  right 
to  the  dominion  ot  the  fea.  For  a  different  interpretation  ofthi^ 
law,  mr.  Selden  argues  with  great  ingenuity.  In  this,  he  is  fol* 
lowed,  in  fome  meaiure,  by  fiynkerfhoock,  in  his  treatife  De  Lege 
Rhodia  de  Jadu,  Liber  Singularis,  in  the  ad  vol.  of  the  edition 
•f  hit  works  pibli(hed  by  Vicat,  Col.  Allob.  1761.— Mr.  Selden,  m 

(Y  3)  the 


Lib.  3.       Cap.  7.       Of  Continuall  Claitnc.      Scft#  440. 

[Note  205.  ]  t^c  Tccond  part  of  Ms  work,  attempts  to  fhew,  that,  in  every  period  f  26 1 

of  the  Britifli  Hiilury,  the  kings  of  Great  Britain  have  enjoyed  the 
exduflve  dominion  and  property  of  the  Briciih  feas,  in  the  largeft 
extent  of  thofe  words,  both  as  to  the  pafTage  through  and  the  fifh- 
ing  within  them.— He  treats  his  fubjcd  methodically,  and  fapporti 
his  pofiticn  with  the  greatefl  learning  and  ingenuity. — The  reader 
will  probably  feel  fome  degree  of  prepoffeffion  again  ft  the  extent  of 
this  claim ;  but  he  will  find  it  fupporced  by  a  long  and  forcible  feries 
of  arguments,  not  only  frcm  prtfcription,  from  hiftory,  from  the  com- 
mon law,  and  the  public  records  of  this  country,  but  even  from  tha 
treaties  and  acknowledgments  of  other  nations.  Here  he  is  oppofed 
by  BynkerQioock,  in  his  Diirertatio  de  Dominio  Maris,  alfo  pub- 
lifhed  in  the  fccond  edition  of  his  works.  But  it  will  be  a  great 
fatisfadion  to  the  Engliih  reader  to  fiti4»  how  much  of  the  general 
argument  ufcd  by  mr.  Selden,  is  conceded  to  him  by  Bynkerfhoock. 
Even  on  the  moft  important  part  of  tlie  argument,  the  acknow- 
ledgment of  the  right  by  foreign  pilnces,  Bynkerlhoock  makes 
him  confidcrable  ccnceHicns;  "  Plus  momenti,"  fays  he,  "adfcrrc 
*'  videntur  gentium  teftimoiiia,  quae  illud  Anglorum  imperium  ?g- 
"  novere.  De  confeflionibus  loquor  non  injuria  extoras,  fed  liberc 
•*  ct  fponte  fadlis.  Efle  a u tern  hujufmodi  quafdam  confcffiones, 
•*  ncutiquam  negari  poterit*"— After  this  acknowledgment,  cor- 
roborated as  it  IS  by  other  arguments  ufcd  by  mr.  Selden,  many 
will  think  his  pofitions  comj  Iciely  eUablKhed.  7  he  chief  ob- 
jcdlion  made  by  Bynkcr(hoock,  to  the  right  of  the  crown  of  Eng- 
land to  the  dominion  of  the  fea  is,  the  want  of  uninterrupted  pcf- 
feflion,  as  he  terms  it,  of  that  dominion.  *'  So  long  as  a  natioQ 
«  has  polTcffion  of  the  fea,  juft  fo  long,**  fays  Bynkermoock,  "  (he 
•«  holds  its  dominion.  But  to  ccnflitute  xhis  poffeflion,  it  is  necef- 
«»  fary  that  her  navies  fliould  keep  from  it  the  navies  of  all  other 
<<  nations,  and  (hould  themfelvcs  completely  and  incefl!ant*y  navi- 
•«  gate  it,  avowedly  in  the  adl  or  for  the  purpofc,  of  affcrting  her 
**  lovercignity  to  it."  This,  he  contends  has  not  been  done  by  the 
Engliih  ;  on  this  ground  therefore  he  objedls  to  their  right  of  do- 
minion of  the  EngliQi  fea;  and  on  the  fame  ground  he  cbjeds  to 
the  right  of  the  Venetians  to  the  dominion  of  the  Adriatic,  and  co 
the  right  of  the  Genoefe  to  the  dominion  of  the  Liguflic.  But  this 
feems  carrying  the  matter  too  far.—- If  it  be  admitted  (of  which 
•  there  unqucliionably  are  many  inftances)  that  the  fovereiga  power 
of  a  ilate  may  reflrain  her  own  fubje^ls  from  navigating  particular 
feas,  ihe  may  alfo  engage  for  their  not  doing  it,  in  her  treades 
with  other  nations.  It  can  never  be  contended,  that  after  fuch  a 
treaty  is  entered  into,  the  afts  of  pc fibflion  mentioned  by  Byn- 
kerlhoock are  neceflary  to  give  it  eft*ed  and  continuance,  unlefs 
this  alfo  makes  a  part  of  the  treaty.  It  is  fufiicient,  if  the  ads  of 
pofleifion  are  fo  often  repeated,  as  is  neceflary  to  prevent  the  lofs 
of  the  right,  from  the  want  of  excrcile  of  it.  In  thofe  cafes, 
therefore,  where  the  treaty  itfclf,  eftabiifhing  the  cxclulive  domi- 
nion we  are  fpeaking  of,  is  produced,  the  continued  and  uninter- 
rupted poflcffion  mentioned  by  Bynkerftiocck  cannot  be  neceffary. 
But  public  rights,  even  the  rood  certain  and  inconteftible,  depend 
olten  on  no  otner  foundations  than  prefumption  and  uf^ge.  The 
loundaries  of  territories  by  lard,  frequently  depend  on  re  odicr 
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Upon  what  ground  are  the  continued  and  uninterrupted  a£ts  of 
poiTcilion,  mentioned  by  Bynkerlhook,  required  to  cbntlitu^e  a  title 
in  this,  more  than  in  any  otlicr  cafe  of  public  concern? — If  this  be 
thought  a  fatisfadtory  anfwer  to  the  objection  made  by  Bynkerf- 
hoock,  the  rem linine  diifurence  between  him  and  mr.  Selden,  re- 
fpe^Ung  the  right  of  the  Bri:i(h  monarch  to  this  fpiendid  and  im- 
portant royalty,  will  be  inconfiderable. — It  is  to  be  added,  that 
inr.  Sclden's  treatife  was  thought  f:>  important  to  the  caufe,  in 
fupport  of  which  it  wis  written,  that  a  copy  of  it  was  directed  to  be 
depoiited  in  the  admiralty.  Thofe  who  wi!h  to  procure  it,  in  an 
Fnglilh  tranflation,  (hould  prefer  the  trnnflation  pubiilhed  in  1635, 
by  a  perfon  under  the  initials  of  J.  H.  to  that  by  Marchemont 
Needham.  On  this  fubjed  (wi[h  the  cfxception  of  iir  Pniiip  Me* 
dows)  fubfequent  writers  have  done  little  more  than  copy  from 
Selden.  The  fubieft,  however,  is  tar  from  being  exhaufted.  The 
fyftem  adoprcd  by  fir  Philip  Medows,  in  his  Olfir^ations  concern^ 
ing  the  Dominion  and  Sovereignty  if  the  Seas,  printed  in  1689,  is 
more  moderate  than  mr.  Selden's.— He  calls  in  queflion,  at  leafl 
indire^ly,  a  mate^rial  part  of  mr.  Seldcn's  poficions,  and  places 
the  right  of  the  kings  of  England  to  the  dominion  of  the  Tea  upon 
a  much  narrower  ground.  He  confines  it  to  a  right  of  excluding 
all  foreign  Ibips  ot  war  from  paffing  upon  any  of  the  feas  of  Eng- 
land, witAOut  fpecial  licence  for  that  purpofc  (irll  obtained ;— m 
the  fole  marine  jurifdiclion,  within  thofe  feas;  and  in  an  appro- 
priate iifhery.  He  denies  that  the  falutation  at  fca,  by  the  flag  and 
top-fail,  has  any  relation  to  t  ^e  dominion  of  the  fea ;  and  he  ailerts, 
that,  it  was  never  covenanted  in  any  of  the  public  treaties,  except 
thofe  with  the  United  Netherlands,  and  never  in  any  of  thefe  till 
the  year  1654;  he  contends  it  is  not  a  recognition  of  f  )vereign:y, 
but  at  mod  an  acknowledgment  of  pre-eminence.  His  treatife  is 
defervedly  held  in  great  elUmatior,  The  late  fir  Thomas  Parker, 
chief  baron  of  his  majeily's  exchequer,  in  a  manufcript  note  in  his 
hand-writing,  thus  exprefles  himself  refpeiJl.ng  it :  *'  This  is  a 
**  mod  curious  and  excellent  treatife;  and  though  mr.  Sclden's 
Mare  Claufum  is  a  learned  and  ingenious  worl^.  and  will  be 
ever  popular  with  Engliihmen,  yet  fir  Philip  Medows's  rules, 
for'  afcertaining  the  limits  of  the  fea,  feem  to  be  founded  on 
more  folid  and  prudential  reafons,  than  mr.  Selden  has  offered, 
**  in  his  book.     Thomas  Parker,  14  Sep.  1744.'* 

With  refpcdl  to  the   KINC*^  JUGMT  of  fHOPRRTT  or  OWNERiUlP, 

it  is  fo  fully  difcuffed  by  lord  Hale,  in  his  excellent  treatifes  de  lure 
Maris,  and  de  Por tubus  Maris,  published  by  mr.  Hargrave,  that,  little 
more  is  neceflary  in  this  place,  than  to  date  a  few  of  th'«  leading 
poiitions  of  that  diflingui(hed  writer. — It  may,  however,  be  ufeful 
to  premife,  that  where,  in  enquiries  of  this  kind,  it  is  faid,  that  a 
perfon  is  entitled  to  the  right  or  property  in  quelVion,  by  common 
right,  but  that  it  may  belong  to  another,  it  is  intended  to  fay  that, 
the  right  or  property  in  queilion  is  by  the  common  law  annexed 
to  the  particular  capacity  of  the  party,  or  to  foroe  property  of 
which  he  is  owner :  yet  that  it  is  not  fo  infeparably  or  in- 
alienably annexed  to  this  capacity  or  ownerihip,  but  that  the 
party  may  transfer  it  to  another.  So  that  in  all  thefe  cafes  the 
prefumption  is  in  favour  of  him  to  whom  the  right  or  property  is 
laid  to  belong  by  common  rigl^t;  yet  this  docs  not  exclude  the 

Eoffibiliiy  of  its  belonging  to  another.  To  another,  therefore,  it  may 
cloogi  butj  if  he  claims  it^  he  mud  prove  his  title  to  it.     On  the 
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^Npte  905.]  other  hand,  the  party  to  whom  it  belongs  of  common  right  is  un-  [261.1 
der  no  obligation  of  (hewing  hia  title  to  it;  to  him»  in  the  intend-  ^ 
ment  of  the  law,  it  belongs,  till  there  is  proof  of  the  contrary.    To 
exemplify  this  doctrine,  ihe  lord  of  a  manor  is  lord  of  the  foil  of 
the  manor  of  common  right ;  that  is,  if  it  be  admitted  or  proved, 
tliat,  he  is  lord  of  the  manor,  his  right  to  the  foil  fo  far  neceiTarily 
foUowSj  that,  it  is  not  incumbent  on  him  to  produce  any  proof  of 
it.     He  may,  therefore,  of  common  right,  dig  for  gravel,  unlefs  it 
is  to  the  prejudice  of  his  tenants.     But  this  right  is  not  infeparable 
or  inalienable  from  the  feignory.     The  lord  may  grant  it  to  the 
tenants;  to  the  tenants,  therefore,  it  may  belong.  But  if  they  claim 
it,  it  is  incumbent  on  them  to  prove  their  title  to  it.     There  are 
two  ways  of  doing  this ;  one  by  ihcwing  the  grant  from  die  lord ; 
the  other  by  prefcription ;  that  is,  by  proving  an  immemorial  ufage 
of  it,  which,  in  the  eye  of  the  law,  always  pre-fuppofes  a  grant. 
Now  prefcription  is  ihewn  by  producing  repeated  and  unequivocal 
inllances  of , the  immemorial  ufage  or  exercife  of  the  right  con- 
tended for.    The  tenants  therefore,  in  the  cafe  we  have  mention- 
rd,  if  they  cannot  produce  the  original  grant,  muft,  to  make  out 
their  (iile  to  dig  fur  gravel,  produce  repeated  and  unequivocal  in- 
fiances  of  their  having  done  it  immemorially.    If  they  do  this,  they 
eflablifh  their  title.     But  though  the  lord  is  not  called  upon,  in 
the  firfl  inflance,  to  prove  his  title,  to  the  right  in  queftion ;  yet 
when  it  is  claimed  bv  others,  he  may  difprove  their  claim,  by  (hew- 
ing he  has  done  a£ts  inconfiilent  with  it.   Thus,  if  on  the  one  hand. 
the  tenants  can  prove  by  repeated  inflances,  that  they  have  exer- 
cifed  the  right  in  quelUon  of  digging  for  gravel,  the  lord  may,  on 
the  other,  (hew  that,  in  all  or  a  con(iderable  number  of  thefe  in- 
Aances,  the  parties  have  been  prefented  at  his  court,  or  otherwife 
puniflied  for  the  a(^s  in  quellicn;  and  this  will  inftantly  dcftroy  the 
tiFed  of  the  evidence  in  thiir  favour  arifirg  from  the  inflances 
adduced  by  ihcm.     In  the  Lime  manner,  the  lord  may  (hew  that, 
they  have  dug  only  in  one  particular  fpot  of  the  wafte,  at  particu- 
lar times,  or  lor  a  particular  purpofe:  by  this,  he  may  circamfcribe 
their  right,  as  to  the  place,  time,  and  manner  of  its  enjoyment.— 
In  cafes  of  this  nature,  it  fometimes  happens,  that  the  party  claims 
to  be  exempted  from  an  obligation  or  Servitude  to  which,  of  com- 
^  mon  right,  he  is  fubjeft.     To  eftablilh  this,  he  muft  either  produce 
the  releafc  of  the  right,  or  produce  that  kind  of  evidence,  which 
will  eftabli(h  a  prefumption,  that  it  was  releafed,  though  the  inftru- 
inent  by  which  it  was  releafed,  cannot  be  produced.     Non>ufer  is 
one  of  the  circumftances  mod  frequently  urged  to  eflablifh  the  pre- 
fumption of  a  releafc,-— But  here,  an  important  diftindion  is  to  be 
made,  between  thofe  cafes,  where  non-ufer  is  brought  as  a  bar  un- 
der the  flatutes  of  limitation,  and  thofe,  where  it  is  brought  as  evi- 
dence to  prove  a  releafe.    In  the  fir  ft  cafe,  it  is  an  abfoTute  bar  to 
the  claim,  and  there,  the  flrongeft  evidence  of  the  previous  exift- 
cnce  of  the  right,  is  of  no  avail;  in  the  fecond,nt  is  only  argumen- 
tative evidence  of  the  fuppofed  releafe  of  the  right,  and  tike  all 
other  evidence,  may  be  repelled,  by  ftronger  evidence  to  the  cob- 
trary.-*lt  fbould  alfo  be  obferved  that,  though  it  is  faid,  that  pre- 
fcription pre-fuppofes  a  grant,  and  non-pfer  pre-fuppofes  a  releafc, 
it  is  not,  that,  ftridly  (peaking,  the  courts  always  in  thefe  cafes 
really  believe,  that,  fuch  a  grant,  or  fuch  a  releafe,  was  adlually  ex- 
ecuted ;   1  ut  becaufe,  for  the  fake  of  the  general  principle  of 
gui^tin^  (>cfleinons|  they  will  not  permit  them  to  be  diftorbed  by 

claims 
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claims  long  dormant,  and  therefore  determine  in  the  fame  man- 
ner as  they  would  determine,  if  the  very  inflrument  of  grant  or 
relcafe  were  produced.  The  principles  of  which  we  have  here  en- 
deavoured to  give  an  outlin:?,  are  to  be  found  in  the  cafes  of  the 
mayor  of  HuH  v.  Horner,  Cowp.  102.  and  Eld  ridge  v.  Knott,  ib« 
214.'— Lord  Mansfield's  arguments  in  delivering  the  judgment  of 
the  court  in  thefe  cafes,  as  they  are  reported  by  mr.  Cowper,  af- 
ford a  ftriking  difplay  of  the  comprehenfive  and  luminous  under- 
Handing,  the  beautiful  arrangement,  and  the  familiar,  but  elegant 
enunciation  of  the  moil  refined  and  complex  do^rines  of  the  law, 
for  which  he  was  fo  defervedly  eminent.— -This  being  premifed ; 
— •sy//j6  re/pe&  to  the  propriety  or  mvnerjhip  of  the  fea,  and  its  foil,  it 
may  be  coniidered  under  thefe  three  dilHnd  diviiions,  the  high 
Teas,  the  fhore  or  the  land  between  high  water  mark  and  low  water 
mark,  and  the  foil  and  franchife  of  ports.— As  to  the  bigh/sas  a$:d 
their  foil  \  the  right  of  fiihing  in  the  fea  and  its  creeks  and  arms» 
is  originally  lodged  in  the  crown,  as  the  right  of  depaiiaring  is 
originally  lodged  in  the  owner  of  the  wafte  whereof  he  is  lord ; 
the  king  has  therefore,  of  common  rights  the  primary  right  of  fifh- 
ing ;— yet,  the  people  of  England  have  alfo,  by  common  right,  a 
liberty  of  iifhing  in  the  fea  and  its  creeks  or  arms,  as  a  public 
common  of  pifcary.  Yet,  in  fome  cafes,  the  king  may  enjoy  a  pro- 
pricty  cxclufive  of  their  common  of  pifcary.  He  alfo  may  erant  it 
to  a  fubjedl,  and  confequently  a  fubjed  may  be  entitled  tu  it  \y  pre- 
fcription.  (Lord  Hale,  de  Juris  Maris,  page  11.) — As  to  the  foil 
het'ween  high  'water  mark  and  lew  nuater  mark,  at  ordinary  tides. 
this  of  common  right  belongs  to  the  king. — It  may  however  belong 
to  a  fubjed,  by  grant  or  prefcription.  Sometimes  it  is  parcel  of 
the  adjacent  manor:  Sometimes  of  the  adjacent  vill  or  pariih: 
Sometimes  it  belongs  to  a  fubje6^  in  grofs :  Still  however  it  be- 
longs of  common  right  to  the  king  :  It  is  therefore  incumbent  on 
the  fubjedl  to  prove  his  right.  This  may  be  done  by  producing 
the  grant. — (Hale,  ib.  ch.  4,  5,6.  Sir  Henry  Conftablc's  cafe. 
5  Rep.  107.)  But  as  it  is  part  of  the  poflcifions  of  the  crown,  jure 
coronae,  it  does  not  pafs  by  general  words ;  and  therefore  to  eilablidi 
a  right  to  it  under  the  grant,  it  muA  contain  fuch  words,  as  either  ex- 
prefslyor  by  necefiary  implication  convey  the  foil. — If  the  grant  can- 
not be  produced,  it  can  no  otherwife  be  proved,  than  by  prefcription* 
that  is,  as  we  obfcrved  before,  by  repeated  uncq  avocal  and  imme- 
morial ufage. — As  to  ports,  there  is  a  very  material  and  important 
diftindion  between  the  franchife  of  a  port  and  the  property  of  its 
foil.— As  to  the  franchife ;  by  the  common  law,  a  port  is  the  only 
place  where  a  fubjedl  is  permitted  to  unlade  cuftomable  goods.-— 
This  privilege  conHitutes  what  is  called  the  franchife  of  a  port.-^ 
To  create  the  franchife  of  a  port  is  part  of  the  royal  prerogative. 
Bat  this  does  not  in  any  wife  affed  ti  e  propriety  of  the  foil.  It  may 
be  confidered,  as  a  ftriking  in  fiance  of  the  refpefl  of  the  law  of 
England  for  private  property,  that  though  it  eniruils  the  king  with 
the  prerogative  of  originating  ports,  and  though  the  ufe  of  the  adja-^ 
cent  foil  is  cffemially  neceifary  to  the  exiflence  of  a  port,  the  law  does 
not  permit  the  king  to  take  any  part  of  the  foil  from  the  owner ; 
{o  that,  if  the  foil  is  not  the  property  of  (he  king,  it  is  neceffary  to 
fccure  the  property  of  the  fhore  beforehand,  for  the  purpofes  of  the 
port.  The  franchife*  belongs  to  the  king  of  common  right,  but 
by  charter  or  prefcription,  it  may  be,  and  frequently  is,  the  right 
gf  ^  fubjed.— -The  foil  generally  belongs  to  the  owner  of  the 

port; 
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port ;  but  it  is  going  too  far  to  (zyt  that,  it  belongs  to  him  of  cfHSo 

mon  right. — T)ie  mere  gmnt  of  a  port  would  not  in  a  modern 
diartcr  pafs  the  foil,  but  perhaps  it  would  be  fufficient  in  an  an- 
oirnt  charter,  to  pais  it»  if  no  evidence  to  the  contrary  could  be 
(hewn»  and  it  certainly  would  be  coniidcred  as  fulEcient  to  pais  it 
in  an  ancient  charter,  if  accompanied  with  the  additional  circum- 
ilance  of  immemorial  ufage.— Having  thus  thewn  in  whom  the  (oil 
of  the  ihore  and  of  pons  belongs  by  common  right,  it  remains  to 
Hate  fuccin^^ly  the  nature  of  the  evidence  by  which  the  right  to  it 
may  be  proved  to  exld  in  arvocher.  It  may  be  done  by  Oiewing 
that  he,  and  thofe  under  whom  he  claims^  have  immemorially,  fre- 
quently, and  without  rellridion  to  any  pare  of  the  foil,  dug  gravel, 
fetched  away  fea  w^^cd  or  iand,  or  embanked  againil  the  feii.  If  it 
15  cidimed  to  be  part  of  a  manor,  the  right  of  commonage  for  the 
cattle  of  the  lord  and  the  tenants,  the  profccution  and  punifhment 
cf  purprei^ures  in  the  court  of  a  manor,  its  being  included  in  the 
perambulations,  and  every  other  a<ft  by  which  the  right  to  the  ioi] 
of  inland  property  is  cllablifned,  may  be  given  in  evidence  in  fup* 
port  of  ir.  Tne  right  to  wreck  of  the  fea  or  royal  fi<h  by  prefcrip. 
tion,  infra  manerium,  is  a  ilrong  prcfamption  for  the  {here's  being 
parcel  of  the  manor;  lord  flale's  exprellion  is  ytry  ftrong— "  Per- 
"  chance,"  fays  hi^  lordihip,  **  the  lliore  is  parcel  almoll  of  all 
**  fttch  manors  as  by  prei'crlption  have  royal  £(h  or  wrecks  of  the 
•*  fea  within  their  manor."  lb.  27. — But  it  fhould  be  obferved, 
that,  though  wreck  frequently  is  parcel  of  a  manor,  it  is  a  royal 
franchiie.  Like  other  royal  franc hifes,  it  belongs  of  common  right 
to  the  crown.  But  by  grant  or  prefcription  it  may,  and  in  U{i 
frequently  does,  belong  to  a  fubje£\,  fometimes  in  grof^,  but  oftener 
as  parcel  of  his  manor,  parifh,  or  vill  adjacent  to  the  fea. 


[Mote  3o6.J        (1)  If  a  difleifor  at  the  common  law,  before  the  flatute  of  non-  T  262t  3* 

claim,  had  levied  a  fire  or  fuffered  judgment  in  a  writ  cf  right,  ^ 
until  execution  fued  they  were  not  bars,  for  the  year  (hall  be  ac- 
counted after  the  tranfmutation  of  the  pciTeiilon  by  execution  of  the 
fine  or  recovery.     1.  Rep.  97. 

{Note  207.]        (2)  Every  part  of  the  law  relating  to  fines  and  common  reCo« 

veries  has  been  Hated  and  explained  by  mr.  Cruife,  in  his  Eflfays 
Dpon  thofe  fubjeds,  in  a  manner  that  equally  recommends  them  to 
the  ftudcnt,  and   the  mod  learned  and  experienced  praditioners. 

.Be fides  the  obligations  which  the  Editor  has  to  him  upon  this  ac- 
count in  common  with  the  reft  of  the  profeflion,  he  acknowledges 
with  equal  pleafurc  and  gratitude  the  particular  obligations  he  has 

.to  him  for  the  atfiftance  he  has  derived  from  them  in  the  coorfe  of 
this  work. 

* 

[Note  208.]       (1)  At  common  law,  lands  could  net  be  transferred  by  one  per-  [^SO^  ^\ 

fon  to  another  but  by  feoffment,  with  livery  of  the  feiiin«  This 
produced  a  notoriety  of  the  tranfmutation  of  the  poflefiion.  This 
notoriety  was  in  fome  meafure  effeded  by  a  difieifin ;  but  that  was 
only  a  tortious  ponTeliion,  liable  to  be  defeated  by  the  diiTeifee. 
Thus  the  dilTeifor  had  the  pofTeflion  ;  the  difTeifee  the  right*  To 
complete  the  title  of  the  diHeifor,  it  was  neceflary  he  (bould  acquire 
the  right.  This  could  not  be  done  by  a  feoffment,  as  that  was  a 
transfer  of  the  pofTeflion;  but  it  was  effeded  by  a  releafe,  which 
ID  fome  refgeds  operates  as  ao  ad^al  transfer  of  tha  right ;  in 
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others,  as  an  acqnktal  or  difchargc  from  it.  The  different  degrees 
of  title  in  the  diffeifor,  his  heir,  or  feofFee,  and  the  different  natures 
of  the  rights  of  the  diffeifee,  make  it  neceflfary  that  releafes  (hould 
be  adapted  to  the  different  fituation  of  the  parties,  and  give 
them,  as  thd  circumllances  of  the  parties  vary,  a  different  efied  and 
operatiDd. 

r  264..  b.]      (0  What  fir  Edward  Coke  obferves  refpefting  obligors  and  [Note  209.] 

obligees  holds  equally  between  all  other  creditors  and  debtors;  but 
It  muf^  be  attended  with  the  following  obfervations.  A  debt  is 
Only  a  right  to  recover  the  amount  of  the  debt  by  way  of  a^ion ; 
Ind,  as  an  executor  cunnot  maintain  an  action  againfl  himfelf,  or 
^gainfl  a  co-executor,  the  teftator,  by  appointing  the  debtor  an  exe- 
<Iutor  of  his  will,  difchargcs  the  aftion,  and  conieqoently  difchargcg 
the  debt.  Still,  however,  when  the  creditor  makes  the  debtor  hij 
execator,  it  is  to  be  conTidercd  but  as  a  fpecific  bcquell  or  legacy, 
devifcd  to  the  debtor  to  pay  the  debt,  and  therefore,  like  other  le- 
gacies, it  is  not  to  be  paid  or  retained  till  the  debts  are  fatisfied ; 
and  if  there  are  not  afleis  for  the  payment  of  the  debts,  the  execu- 
tor is  anfwerable  for  it  to  the  creditors.  In  this  cafe,  it  is  the  fame 
rtrhether  the  executor  accepts  or  rcfufes  the  executorlhip.  On  the 
other  hand,  if  the  debtor  makes  the  creditor  his  executor,  and  the 
creditor  accepts  the  executorlhip,  if  there  are  affets,  he  may  retain 
his  debt  out  of  the  affets,  againft  the  creditors  in  equal  degree  with 
himfelf;  but  if  there  are  not  affeis,  he  may  fue  the  heir,  where  the 
heir  is  bound.  See  Wankford  v.  Wankford,  i.  Salk.  299.  Selwin 
V.  Brown,  4th  Bro.  Caf.  in  Par.  179.  For.  2f3.  Vin.  vol.  8.  p.  198. 
2.  Eq.  Caf.  Abr.  461.  note  at  (Q^). 

(2)  In  the  cafe  of  Smith  v.  Stafford,  Hob.  216.  the  hufband  [Note  210.] 
fromifcd  the  v^ifc  before  marriage  that  he  would  leave  her  worth 

lool.  The  mairin^e  took  effect,  and  the  quellion  was,  whether 
the  marriage  was  a  releafe  of  the  promife.  All  the  judges  but 
Hobart  were  of  opinion,  tnar,  as  the  action  could  not  rife  during  the 
ftiarriage,  the  marriage  could  not  be  a  releafe  of  it.  The  doSrine 
of  this  cafe  feems  to  be  admitted  in  the  cafe  of  Gage  v.  Adon, 

1.  Salk.  325.  12.  Mod.  290.  The  cafe  there  arofe  upon  a  bcmd 
executed  by  the  hufband  to  the  wife  before  the  marriage,  with  a 
Condition  making  it  void  if  (he  furvivcd  him,  and  he  left  her  ioodI. 
Two  of  the  judges  were  of  opinion,  that  the  debt  was  only  fuf- 
pendedf  as  it  was  on  a  contingency  which  could  not  by  any  pof- 
ttbility  happen  during  the  marriage.  But  lord  chief  jullice  Holt 
differed  from  them  :  ne  admitted  that  a  covenant  or  promife  by  the 
hofband  to  the  wife  to  leave  her  fo  much  in  cafe  (he  furvtves  him 
is  good,  becaofe  it  is  only  a  future  debt  on  a  contingency  which 
catitiot  happen  during  the  marriage,  and  that  is  precedent  to  the 
debt;  bat  that  a  bond  debt  was  a  prefeiit  debt,  and  the  condition 
Was  not  precedent,  but  fubfequent,  that  made  it  a  prefent  duty ; 
and  the  marriage  was  confequendy  a  releafe  of  it.  The  cafe  after* 
^'ards  went  into  chancery.  The  bond  was  taken  there  to  be  the 
agreement  of  the  parties,  and  relief  accordmgly  decreed.  2.  Vern, 
481.     A  like  decree  was  mada  in  the  cafe  of  Cannel  v.  Buckle, 

2.  P.  W.  243. 

(3)  If  the  oliigir  make  the  obligee  his  exeeutor,  the  ohiigee.moy  re-   [Note  aH-] 
iain  ;  but  $bat  if  not  aJ^^licdbU  to  ibt  coje  fi*t  bsr$^     ^berefrr$  be  may 
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maii  an  exe:utor  at  17 ;  tamen  fupra  89.  L  it  ii  fidd  that  it  is  ai 
)  8.  It  jhouldftem  that  the  cafit  bzre  is  utuUrfiood  of  1 7  comptttt^  ec 
fopra  89.  of  \%  beginnings  and  thus  the  pajages  agree.  D'Arila 
Hif.  King  of  France  is  msjor  at  14  beginning.  Thus  it  Jtems  tba$ 
pubiriy^  <i»hich  by  the  civil  laiv  boUs  from  l^  to  iS,  is  underfiood 
of  \%  beginning;  and  tbus  our  iaiv  agrees  ^nitb  the  ct'vil  la*w,  im- 
puberi  non  licet  teilari  before  17  complete^  and  18  beginning*  Lord 
Note.  MSS. 

[Note  J12.]         (1)  To  prevent  roaintenance,  and  the  roulttplying  ofcootentions  f  26 C«  2-1 

and  fuit<,  it  was  an  cilablifhed  maxim  of  the  common  law,  that  no 
poilibility^  right,  tii!c»  or  any  other  thing  that  was  not  in  pofieii}on> 
could  be  granted  cr  affigned  to  ftrangers.— — A  right  in  adion 
could  not  be  transferred  even  by  a6l  ol'Iaw ;  nor  was  it  coniidered 
aa  transfeired  to  the  king  by  the  general  tran«<rerring  words  of  an 
a£k  of  attainder.  (See  trie  marquis  of  Wincheder's  cafe,  ^  Rep. 
2.  b.]— ^But  a  right  or  tide  to  the  freehold  or  inheritance  of  lands 

might  be  releafed  in  five  manners. 1«  To  the  tenant  of  the 

freehold  in  fad,  or  in  law,  without  any  privity.— -2.  To  him  in 
lemainder.— 3*  To  him  in  reverfion.-^^..  To  him  who  had  nghc 
only  in  refpedt  of  privity ;  as,  if  the  tenant  were  difleifed,  ths  lord, 
notwithflunding  the  difTeiliny  might  releaie  his  fervices  to  him.«-5. 
To  him  wiio  had  privity  only,  though  he  had  not  the  right;  a^,  if 
tenant  in  tail  made  a  feoffment  in  fee,  after  this  feoffment  no  right 
remained  in  him ;  yet,  in  refped  of  the  privity  only,  the  donor  might 
releaie  to  him  the  rent  and  fcrvices.— 6.  Sot  if  the  terre-tenants 
and  the  perfon  entitled  to  the  right  or  poiSibility  joined  iti  a  grant 
of  the  lands,  it  would  pafs  them  to  the  grantee  diicharged  troia 
the  right  or  poffibility.  See  10.  Rep.  49.  b.— But  the  common 
law  ia  altered  in  the  above  inftaaces  in  many  refpecis.— On  the  af- 
fignment  of  things  in  a6Uoo,  iee  ante  note  i.  to  p.  232.  b.  A  con- 
tiiigent  remainder  in  real  eftates  can  only  be  transferred  by  a  fine 
or  a  common  recovery,  in  which  the  remainder  man  comes  in  upon 
the  voucher. — Contingent  interelts  in  terms  of  years,  and  other 
pcrfonal  eltates,  have  been  held  to  be  afijgnable  by  deed  for  a  va- 
luable coiifideration.  See  mr.  Fearne's  Lffay  on  Contingent  Re- 
mainders. The  paiiage  in  the  text  was  cited  by  lord  chief  juLtice 
Trevor,  in  delivering  his  opinion  on  the  cafe  of  Arthur  v.  Boken- 
ham,  (Ficzgib.  234.)  with  an  obfervation,  that  the  dodlrine  laid 
down  there  by  Litdeton  had  never  been  contradidled. 

[Note  213.1        (^)  '^^^'^  dodlrine  was  fully  inveftigated  in  the  cafe  of  Dormer 

V.  Fortefcue,  Yin.  vol.  18.  fol.  413.  3.  Atk.  135.  firo.  Par. 
Caf.  V.  4.  353.  405.  The  cafe  there  was,  that  an  eftate  wash* 
inited  to  the  ufe  oi  A.  ior  99  years,  if  he  (hould  fo  long  live  ;  and 
aticr  his  deceafe,  or  the  fooner  determination  of  the  ellate  limited 
to  him  for  99  years,  to  the  ufe  of  trultees  and  their  heirs,  dorinfir 
his  life,  upon  trull  to  preferve  the  contingent  remainders;  and 
^tter  the  end  or  determination  of  that  term,  to  the  ufe  of  ^.'s  firft 
and  other  fons  fucceifively  in  tail  male,  with  fevera)  remainders 
over.  J,  having  a  fon,  they  joined  in  levying  a  fine  and  fuffering 
a.commnn  recovery,  in  which  the  fon  was  vouched.  If  the  trul- 
tees took  a  veiled  ellate  of  freehold  during  the  life  of  J.  the  re* 
CO  very  was  void,  there  not  being  a  good  tenant  to  the  pnecipe ; 
but  if  they  took  only  a  contingent  eiiate,  the  freehold  was  in  the 
ion,  and  of  cpurfe  there  was  a  good  tenauc  to  the  pizdpe*    Upoi^ 
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^is  point  the  cafe  was  argued  in  the  court  of  king's  bench,  and 
afterwards  on  appeal  before  the  houfe  of  lords,  where  all  the  judges 
were  ordered  to  attend.     Lord  chief  juflice  Lee,  when  the  caufe 
Was  heard  in  the  king's  bench,  and  lord  chief  jutlice  Willes,  in  de- 
livering the  opinion  of  the  judges  in  the  houfe  of  lords,  entered 
very  fully  into  the  diftindion  between  contingent  and  veiled  re- 
mainders.—They  feem  to  have  laid  down  the  following  points. 
That  a  remainder  is  contingent,  either  where  the  perfon  to  whom 
it  is  limited  is  not  im  e£k\  or  where  the  particular  ellate  may  de- 
termine before  the  remainder  can  take  place :  but  that  in  every 
cafe  where  the  perfon  to  whom  the  remainder  is  limited  is  in  tffit 
and  is  adoally  capable,  or  entitled  to  take  on  the  expiration,  or 
fooncr  determination,  of  the  particular  edate,  fuppoiing  that  expi* 
ration,  or  determination,  to  take  place  at  that  moment,  there  the 
remainder  is  veiled.     That  the  doubt  arofe,  by  not  adverting  to  the 
diftinf^ion  between  the  different  nature  of  the  contingency,  m  thofe 
cafes  where  the  remainder  is  limited  to  a  perfon  in  ejfe ;  but  the 
title  of  the  remainder«man  to  take,  depends  on  a  collateral  or  ex- 
traneous contingency,  which  may  or  may  not  take  place  during 
the  continuance  of  the  preceding  eflate ;  and  thofe  cafes  where 
the  preceding  eilate  may  endure  beyond  the  continuance  of  the 
eftatein  remainder.     Thus  if  an  eftate  is  limited  to  A.  for  life, 
and  after  the  death  of  A,  and  /.  £•  to  B,  for  life,  or  in  tail ;  there, 
during  the  life  of /.  ^.  the  title  of  B,  depends  on  the  contingency 
of/.  S.  dying  in  the  lifetime  of  ^.     This  being  an  event  which 
cither  may  or  may  not  take  place  during  the  continuance  of  the 
preceding  eftate,  ^.'s  eflate  is  neceifarily  contingent.     But  then, 
fttppofing  /.  B.  to  die ;  dill  it  remains  an  uncertainty  whether  if.'s 
eftate  will  ever  take  place  in  polfeflion  ;  for  if  the  remainder  be 
limited  to  B,  for  life;  there  if  B.  dies  in  ^.'s  lifetime,  ^.'s  eftate 
would  endure  beyond  the  continuance  of  the  eftate  limited  in  re- 
mainder.    The  fame  would  be  the  cafe  if  the  remainder  over  were 
limited  to  B.  in  tail,  and  B.  was  to  die  in  A,^%  lifetime  without 
ifliic-^Yet,  in  both  cafes,  it  was  agreed  that  B.  took,  not  a  con- 
tingent but  a  vefted  remainder.     Hence  they  inferred  that  it  was 
not  the  poflibility  of  the  remainders  over  never  taking  cftecl  in 
poiTeflion,  but  the  remainder  man's  not  having  a  capacity  or  title 
to  take,  fuppofing  the  preceding  eftate  at  that  inftant  to  expire, 
or  determine,  and  its  being  uncertain  whether  he  ever  will  obtain 
that  capacity  or  title,  during  the  continuance  of  the  preceding 
eftate,  that  makes  the  remainder  contingent.     Upon  thefe  grounds 
they  determined  that  the  truftees  took  a  vefted  remainder,  and 
that  the  recovery  therefore  was  void.     The  do^rine  eftabliftied 
in  the  cafe  of  Dormer  and  Fortefcue  is  laid  down  by  fir  £iward 
Coke,  10.  Rep.  85.;  where  he,  with  great  accuracy  of  expreftion, 
obferves,  that  where  it  is  dubious  and  uncertain  whether  the  ufe 
or  eftate  limited  in  future  fhall  ever  veft  in  inttrefi  or  not,  then  the 
ttfe  or  eftate  is  in  contingency ;  becaule,  upon  a  future  contingent, 
it  may  either  veft  or  never  veft,  as  the  contingent  happens.    And 
fee  I.  Rep.  137.  b. 

[26  c,  b.l      (1)  Ant.  186.  it  is  laid  down  that  a  man  may  warrant  more  [Note  214.] 
than  paffes  from  him.    In  Fitzg.  234.  lord  chief-juftice  Trevor 
obferves,  that  the  reafon  why  the  feoffment  prevails  againft  the  fa- 
ther, is,  that  by  the  djfleifin  he  had  acquired  poffeifion,  and  might 
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make  a  feoffment,  and  the  operation  of  a  feofinent  ii  to  bar  Aidirt 

and  contingent  righu. 

[Note  21  c.  ]       (3)  ^°  ^^^  king's  bench*  where  the  proceeding  it  by  bill,  tht 

bail  is  not  bound  in  a  certain  fuoi  to  the  plaintiff*  bat  ooly  under- 
takes that  the  defendant  iha]!  pay  the  condemnation  money,  or  ren- 
der his  body  to  prifon;  fo  that  they  are  but  in  the  natttie  of  jailorf 
to  the  defendant:  but  in  the  common  pleas,  the  bail  are  bound  to 
the  plaintiff  in  a  certain  ium.    5.  Rep*  70.     to.  Hep.  5 1» 

(Note  216.]       (0  Thefe  may  be  fnbdivided,  with  refped  to  the  diffeifor,  roto  [266.  a.j 

that  bare,  naked,  poffeffion  which  he  acquires  by  the  diffeifin,  and 
the  eftate  by  title  which  his  heir  acquires  by  the  diiccnt;  and, 
with  refpeCt  to  the  diffeifee,  into  that  nght  of  poffeffion  which  he 
can  reftore  by  entry,  and  the  bare  right  which  he  can  only  recover 
by  a&ion. 

[Note  217.  ]       (1)  Tt  may  net,  perhaps,  be  improper  in  tlus  place,  to  attempt  r266«  b.l 

a  (hort  explanation  of  Come  words  familiar  both  in  the  andent  and  '^ 
moderii  law.  Siifim  is  a  technical  term  denoting  the  completion 
of  that  inveftiture  by  which  the  tenant  was  admitted  into  the  te- 
nure, and  without  which  no  freehold  could  be  conftituted  or  pafs. 
It  is  a  word  common  as  well  to  the  French  as  to  the  Engltih  law. 
It  is  either  in  deed,  which  is,  when  the  perfon  has  the  a&ual  (ti&a 
or  poflefTion ;  or  in  law,  when  after  a  difcent  the  perfon  on  whom 
the  lands  defcend,  has  not  ad^ually  entered,  and  the  pofleflton  con- 
tinues vacant,  not  being  ufurped  by  another.  When  lands  of  in- 
heritance are  carved  into  different  e((ates,  the  tenant  of  the  free- 
hdd  in  poffeiTion,  and  the  perfons  in  remainder  or  reverfion,  ave 
equally  in  the  fcifin  of  the  fee.  But  in  oppofition  to  what  may  be 
termed  the  expedant  nature  of  the  feifin  of  thofe  in  remainder  or 
reveriion,  the  tenant  in  poffeilion  is  iaid  to  have  the  adlual  feifin  of 
the  lands.  The  fee  is  entrufted  to  him.  By  any  a£t  which  amounts 
to  a  diffafiirmance  by  him  of  the  title  of  thofe  in  the  rever^n,  he 
forfeits  his  edate,  and  any  aft  of  a  ftranger  which  difturbs  his  eftate 
IS  a  difturbance  of  the  whole  fee.  DiJJtifin  feems  to  imply  the 
turning  the  tenant  out  of  his  fee,  and  ufurping  his  place  and  rela- 
tion. It  has  been  obferved  in  a  preceding  note,  that  peHbns,  to 
avail  themfelves  of  the  remedy  by  affife,  frequently  fuppofed  or 
admitted  themfelves  to  be  diffeifed,  when  they  were  not;  and  that 
this  was  called  tlijfeifin  by  eleShn,  in  oppofuron  to  an  a3tud  Mffii' 
Jin.  To  conflitute  an  adual  difieifin,  it  was  neceffary  that  the  dif* 
Ux^QT  had  not  a  right  of  entry ;  (or,  to  ufe  the  old  law  expreffion, 
that  his  entry  was  not  congcable ;)  that  the  perfon  difleifed  was, 
at  the  time  of  the  diffeifm,  in  the  adtual  pcfT  (Hon  of  the  lands ; 
that  the  diffeifor  expelled  him  from  them  by  Ibme  degree  of  con- 
firaint  or  force ;  and  th^t  he  fnbftituted  himfelf  to  be  tenant  to  the 
lord.  But  how  this  fubftttution  was  effeded,  it  is  difficult,  perhK)S 
impoffible,  now  to  difcover.  From  what  we  know  of  the  feudal 
law,  it  does  not  appear  how  a  diffeifin  could  be  effedcd  without 
the  confent  or  connivance  of  the  lord:  yet  we  find,  the  fclationfhip 
of  lord  and  tenant  remained  after  the  difTeifin.  Thosi  after  the 
diffeifin,  the  lord  might  releafe  the  rent  and  fervices  to  the  &£• 
feifee;  might  avow  vpon  him ;  and,  if  he  died,  his  heir  within  affCf 
the  lord  was  entitled  to  the  wardihip  of  the  heir.  See  litt. 
Soft  45  4«  wbA  the  commentary  upon  it.    It  fliould  be  obferved^ 

thai 
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that  a  diffeifin  did  not  difturb  rent  inumg  out  of  land,  the  feifid  of 
the  rent  being  conildered  as  a  feparate  and  diflind  feifin  A-oni  that 
of  the  Und.  I.  Rep.  133-  b.  A  difiontinuanct  is  the  effed  of  a 
dilTeinn,  when,  on  certain  events,  the  perfon  diflfcifed  has  loft  his 
right  Q^  entry  upon  the  diffcifor,  and  can  only  recover  by  adlion* 
The  word  frethoM  is  now  generally  ufed  to  denote  an  eftate  for 
life,  in  oppoAcion  to  an  edate  of  inheritance.  Perhaps,  in  the  old 
law,  it  meant  rather  (he  latter  than  the  former.  It  is  known  chat 
fees  were  held  originally  at  the  will  of  the  lord ;  then,  for  the  life 
of  the  tenant;  that  afterwards  they  were  defcendible  to  feme  par- 
dcolar  heirs  of  the  body  of  the  tenant;  then,  to  all  the  heirs  of  his 
body ;  and  that  in  fucccfiion  of  time  the  tenant  had  the  complete 
dominion  or  power  over  the  fee.  The  word  freehold  always  im- 
ported the  whole  eilate  of  the  feudatory,  but  varied  as  that  varied. 
Hence  we  find  the  freeholder  reprefented  the  whole  fee,  did  the 
duty  to  the  lord,  and  defended  the  poiTeOion  againft  ftrangers. 
See  Feud.  L.  i.  tit.  25.  1. 1.  1. 1.  z.  Craig,  lib.  2.  tit.  2.  i.  Inft. 
31.  153.  Lict.  Sedl.  59.  279.  ^92.  Briiton,  cha.  32.  and  fir  Ed. 
Coke's  Commentary  upon  thofe  Seftions ;  and  the  cafe  of  Taylor 
on  the  demil'e  of  AUcins  v.  Horde,  i.  Burrow,  60,  and  poll  note  i» 
to  page  330.  b. 

(2)  But  a  common  recovery  veils  no  freehold  in  deed  or  in  law  [I^ote  218.I 
before  execution  ferved.     See  Moor  141. 

267.  a.1  (0  Rrfeafcs  may  enure  four  manner  of  ways. — ift.  Per  mitfer  r^^gte  210.] 
^  '  ''^  U  droit,  where  a  perfon  is  diffeifed,  and  he  releafes  to  the  diffeifor 
his  heir  or  feoffee.— 2d,  Per  mitter  le  efiate,  viz.  when  two  or  more 
are  feifed  by  a  joint  title  of  the  fame  eilate,  as  by  a  contra£l,  or 
by  defcent,  as  jointenants  or  coparceners,  and  one  of  them  releafes 
to  the  other,  this  enures  per  mitter  /*^/i/#.— 3d,  Per  Pelarger,  is 
where  the  pofleilion  and  inheritances  are  feparated  for  a  particular 
time,  and  he  who  hath  the  reverfion  or  inheritance,  releafes  to  the 
tenant  in  poiTeilion  all  his  right  and  intcrefl.  Such  releafe  is  faid 
to  enJarge  his  eilate,  and  to  be  equal  to  an  entry  and  feoffment, 
and  to  amount  to  a  grant  and  attornment.-— 4.th,  Per  extinguijh^ 
.ment,  where  the  releafee  cannot  have  the  thing  fer  mitter  U  droit » 
^tt  the  releafe  (hall  enure  by  way  of  extinguifliment  againil  all 
manner  of  pcrfons ;  as  when  the  lord  grants  the  feigniory  to  bis  te. 
Slant,  fucb  releafes  abfolutely  extinguish  the  rent,  &c.  although 
the  releafee  be  only  tenant  ibr  life.  Ant,  193.  b.  and  fee  pofL 
273.  b. 

[267.  b»l       (*^  If  they  grant  a  rent -charge  of  20/.  <u;bich  in  law  amounts  to  a   [Note  220.  ] 
•^  rent -charge  <f  ^os.  as  tivo  grant  Sy  for  others,  ife  non  eft  cafus.  IVben 
two  tenants  in  common  grant  a  rent,  that  is,  federal  eftates  in  one  land, 
and  y  it  thty  are  federal  grants,  therefore  qugfre  of  this  di<verfity.    Plo. 
^ue.  pL  315.  contra.     Lord  Nott.  MS. 

(2)  Fer  Plowd,  in  his  ^itn  Si$»  rf  tenant  for  life  grants  Tint,   [ Note  2$ 1. 1 
emd  the  grantee  purchafts  the  re-vcrfton^  the  rent  remains  during  the  lift 
of  the  tenant /or  life.     Lord  Nott.  MS. 

[253   Q  1       (a)  But  the  opinion  of  the  48.  E.  3.  9.  fcems  to  the  contrary;   [Kote  222.] 
^       '    *J  becaufe,  when  the  tenant  pleads  the  diiieifinyto  compel  the  lord  to 
avow  upon  him,  it  i«  ftrange  that  the  lord,  by  bis  own  ad  of  ac- 
ceptance. 
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cepUnce*  (hoold  maintain  his  avowry^  and  defiroy  the  feudal  con* 
Uaa.    Gilb.  Ten,  64.  65. 

[Note  223.1        (0  On  the  continuance  of  the  right  of  the  entail  in  ^e  tenant  fo^Q  h 
in  tail  after  a  feoffment  made  by  him,  fee  the  cafe  of  lord  Sheffield  L      /* 
V.  Radcliffe»  Hob.  334.  and  fee  Duncombe  r.  Wingfield»  ifaod. 
253. 

[Note  224. 1  (2)  ^0^  ^^^  ^^^^  could  not  introduce  the  heir  into  the  feud  coo- 
trary  to  the  cxpref s  alienation  of  the  ancefior.    Gilb.  Ten.  6j. 

(Note  225.]  (3)  By  acceptance  of  rent  from  the  alTignee,  the  leflbr  lofes  hit 
adion  of  debt  againft  the  fir  ft  lefTee,  but  he  may  (till  maintain  an 
aAion  of  covenant  againft  him.  i.  Saund.  240^  241.  a.  Saund* 
502. 


[Note  226.] 


(2]  But  this  mull  be  underflood  of  a  Jeafe  at  common  law;  for  ^270*  &• 
if  it  be  fo  framed  as  to  be  a  bargain  and  fale  under  the  ftatute»  the  ^   ' 
pofTeffion  is  immediately  executed  in  the  lefTee,  fo  that  no  entry  ia 
neceffary.    See  the  note  page  271.  b.  and  Cro.  Car.  1 10.  2.Vett- 
tris  35. 


[Mote  227.]         (3)  By  this  paffage  it  appears,  that  what  fir  Edward  Coke  ob* 

ferves  a  few  lines  before,  that  a  releafe  which  enures  by  enlarge- 
ment cannot  work  without  a  ponefiion,  muft  be  underftood  to  mean, 
not  that  an  adtual  eftate  in  poifeiTion  is  neceffary,  but  that  a  veiled 
intereft  fuffices,  for  fuch  a  releafe  to  operate  upon,  fiy  comparii^ 
this  with  what  is  faid  in  note  i.  271.  b.  of  the  operation  of  a  leaie 
and  releafe,  it  will  be  feen,  that  not  only  e dates  in  pofieflion,  bat 
eftates  in  remainder  and  reverfion,  and  all  other  incorporeal  here* 
ditaments,  may  be  eifedually  granted  and  conveyed  by  leafe  and 
releafe:  but  it  is  an  inaccuracy  to  (ay,  that  the  releafee,  in  thefe 
cafes,  is  in  the  aSual  pojfejfion  of  the  hereditaments ;  the  right  ex- 
prefiion  is,  that  they  are  aduallj  'uifted  in  him,  by  virtue  of  the  leafe 
of  poiFefiion,  and  the  ftatute. 

[Note  228.]        (  0  A  tenant  at  will  is  he  who  enters  and  enjoys  the  land  by  the  [^lO*  !>• 

exprefs  or  implied  confent  of  the  owner,  without  there  being  apy 
obligation  on  the  part  either  of  the  lefi*or  or  lefifee  to  continue  it 
for  any  certain  or  determinate  term.     A  trnant  by  fulFerance  is  he 
who,  having  entered  and  obtained  poiFefiion  by  title,  continues  the 
poiTcflion,  after  his  title  is  ended,  by  the  laches  of  the  leifor.    The 
former  is  in  by  the  confent  of  the  owner  of  the  lands;  this  creates 
a  privity  between  them.     A  tenant  by  fufierance  is  in  only  by  the 
laches  of  the  owner;  fo  that  there  is  no  privity  between  them, 
fioch  thefe  eilates  differ  from  that  of  a  tenant  from  year  to  year, 
the  tenant  of  which  may  determine  it  at  the  end  of  any  year ;  but 
after  a  new  year  is  begun,  the  tenure  cannot  be  determined  either 
by  the  lefiTor  or  IciTee  till  the  end  of  the  year.     See  i .  lord  Ray- 
mond, 707,  708.     2.  Salk.  413,    3.  Salk.  222.     If  a  peribn  holds 
by  leafe,  and  the  term  expires,  the  leafe  itfelf  is  notice  of  the  ex- 
piration of  the  term,  and  the  leffor  may  enter  on  the  leifee  without 
further  notice,  unlei's  for  double  rent,  under  the  4.  Geo.  2.  fedt  i. 
in  which  cafe  there  mud  be  a  previous  demand  iu  writing.   Where 
the  tenant  holds  by  will,  tne  modern  determinations  are,  that  there 
mud  be  a  previous  notice;  but  this  notice  varies  according  to  the 

cuftom 
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coftom  of  tbr  plfl€e»  and  the  luiCiiie  of  fht  kereditameiiti  in 
leaie. 

The  editor  has  been  fiivoored  with  the  following  note  of  an  ini« 
portant  dctennination  on  thii  point.  York.  Lammas  Afflaei  1771^ 
Richard  IUm  ex.  D*  Chr.  Brown,  againft  Ann  Wilkinfon.  Ejea- 
ment  fer  two  nefloages  and  other  premifes  at  North  Cow* 
ton.  Thomas  Beaver  proved  that  he»  by  the  lefibr  of  the  plain« 
tiff's  orderf  delivered  a  notice  in  writing  to  the  defendant,  on  the 
Idth  of  Fc^roarjr,  which  notice  he  received  from  leffor  of  plain* 
tiff.  The  no6ce'  was  as  follows:  **  loth  Febraary  1793.  Ann 
**  WStankfOt  Take  notice,  that  yoa  are  to  quit  and  yield  up  the  pof> 


^  fefioft  of  the  dwellioe-houfe,  ftable,  (hop,  and  coal-hooTe,  with 
^  their  appurtenances,  fituate  at  North  Cowton,  which  yon  rent 
*  tinder  me,  on  the  13th  dav  of  May  next.  Yours,  Chr.  Brown.** 
Thomas  Bfafterman  depofed,  that  for  30  years  he  had  been  baili^ 
at  North  AUerton,  the  market  town  for  Cowton;  that  it  was  the 
ulage  to  give  half  a  year's  notice  in  cafe  of  lands,  bat  had  known 
a  great  many  given  to  quit  houfcs  at  North  AUerton  at  Candlemas 
for  May  Day,  and  fubmitted  to.  This  place  is  about  eight  miles 
from  North  AUerton.  Verdid  for  plaintiff,  fubjed  to  judge  Gould's 
opinuMU  The  qneftton  was,  This  bein^  the  cafe  of  a  houfe  and 
btuldiogs  only,  under  to  Lfrrammm,  viz.  only  5/.  fit^roMMum^ 
and  the  year  expiring  at  Mav  Day,  old  ftUe,  whether  m  an  hold* 
isg  from  year  to  year,  the  aoove  notice  was  fufficient,  or  whether 
it  ought  not  to  have  been  given  half  a  year  before  the  expiratioa  ' 
of  the  year?  aad  January  I774«  Before  judge  Gould  at  hit 
chambers,  mr.  Davenport  for  plaintiff  argued»  that  a  week's  notice 
to  a  tenant  at  wUl  was  fuficient,  that  the  defendant  was  tenant  ac 
willj  that  the  cuftom  in  London  required  only  three  months  notice 
for  tenements  under  10/.  a-year;  that  the  fame  cuftom  was  in  ge> 
aeral  obferved  every  where ;  and  it  was  reafonable  and  agreeable  to 
late  determinations ;  that  the  cuftom  of  the  country  was  m  this  cafe 
proved  in  favour  of  plaintiff,  and  cited  the  following  cafes ; 
13.  Hen*  8.  fo.  16—5^.  Year  Book.  Brook,  title  Leafes«  pi.  53. 
Mlway,  163.  Co.  Lit.  68»  See  title  Tenant  at  WiU,  55.  a.  69. 
AUen,  4*  Sir  Thofnas  fiowes's  cafe.  a.  Raymond,  1008.  a.  Jones, 
Timberly  and  Gregg,  and  How.  Salk.  4i|.  414.  3.  Burrow, 
l6ox.  Timmins  V.  Rowlmfon.  Viner,  400.  at.  £lUte,  Mr.  Lee 
for  defendant,  argiied,  there  was  not,  according  to  modern  determi-* 
nations,  any  fuch  ehate  as  an  eftate  at  will;  every  tenant  being  a 
tenant  for  a  year  or  bore ;  and  that  the  rent  was  immaterial  and 
cuftom  local ;  and  expatiated  on  the  hardlhip  of  poor  tenants,  if 
turned  out  on  (hort  notice ;  and  cited  Brook*  tit.  Leafes,  fo.  6i. 
Yelverton,  ^3.  74.  In  Apnl  following,  mr.  juftice  Gould  deUver- 
cd  his  opinion  to  mr.  Davenport  thus,  '*  I  have  confulted  all  the 
«'  other  judges,  and  we  are  all  ot  opinion  that  fix  months  notice  to 
"  quit  is  neceflary  in  aU  cafes,  whether  of  houfes  or  lands,  under 
••  or  above  5/.  /ir  mmum,  mnUft  where  there  is  a  particular  cuftom 
^  to  the  contrarv;  and  the  cuftom  at  North  AUerton  was  too  far 
^  diftant  from  North  Cowton  to  affieft  the  inhabitants  there,  un* 
«  left  proved  to  extend  to  that  place  aUb.*'  judgment  for  de« 
iendant, 

71  *  a.l      (0  This  it  to  be  underftood  when  there  is  no  pardcnlar  eftate  [Note  129] 
in  the  land  \  but  if  there  be  a  term  in  ^  and  one  enters  cUumirg 

(56)  the 
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•  *  •  * 

die  \erm»  he  fiiall  not  be  a  (fiflelfor,  baf  an  a£Koft  of  debt  or  wate 
ill  all  be  agaiafl  hiin>an4  ooe  may  be  txto^VOf  d^Jmit9r{  of  a  tciiB'# 
J.  Lev.  55. 

[Mote  ajo.}       (j^  P.  g.  Car.  C.  B.  wi  tbi  argumetn  c/  tbf  caji  ffMln»JtH  9f 

Baughf  ammonly  ccdled  the  Eari  tf  NQitingmants  caft^jufiict  Barclof 

jMtd,  that  he  nvhcm  lord  Coke  eeuU  in  this  fhce  wi  aiat^r^  wmft  he 

iakenfor  a  di/fdier^  as  hi  had  eUtt4d  pojfmeti  by  the  pofijj^m  rf  the 

ptariian.    Lord  Noct  MSS.-«-*^ee  Cra.  Ca.  ^2.    LiU*  |lc^.  ^7^ 

I..  Vcntir  55.  80. 

IHote  251.]        (i)  Many  references  have  been  rna^,  k)  the  jforegoing  r^j^  T^yi,  btj 

to  this  part  of  the  work,  for  ^wt  obfervadons-  00  conveyances  4t 
common  law,  and  thofe  which  derive  their  eCe£t  from  the  fiatote 
of  e^{£f .  It  appeared  advife^ble  to  colld^  ihtm  imQr  gb^  coAtiooed 
fiote^  that  the  di&tence  between  the  xmo  modes  of  conveyance 
might  appear  in  a  ftroof  er  Ught;  and  to  prevent  a  nece&y  of 
frequently  repeating  thofe  genem^  principles-  and  illaArations,  wiuc^ 
otherwife  mud  have  been  introduced  oa  ev^ry  pQcafion,  wheie  any 
boint  of  this  natare  ibcmed  to  require  an  explanatioo.  Ob  the 
Kin\e  grosni  it  deemed  advisable  to  anticipate  (oaie  paflages  which 
^herwHe  weukl  have  had  a  place  »  a  fubfeq^eac  past  of  the 
Aotes* 

I.  Ft^TTuiUTf  and  €mants  were  the  two  chief  modes  uled  lA 
Ae  common  law  for  transferring  property.  The  mod  compfe* 
kenfive  definition  which  can  be  eiven  of  AfiofmeMt,  {terns  |o  be^ 
,  a  conveyance  of  corporeid  hereditaments  by  delivery  of  the  pofr 
^ffion  upon,  or  within  view  of^  the  hereditaments  conveyed.  Th^ 
rfdtvery  of  the  pofSeflion  was  made  on»  or  within  view  of,  the  land« 
that  the  other  tenants  of  the  lord  sught  be  wknei&s  to  It.  Nq 
charter  of  feoffment  was  neceAary :  it  only  ferved  zi  an  atKhenti* 
cation  of  the  tranfaftion ;  and  when  it  was  nfed,  the  lands  were 
fcppofed  to  be  transferred,  not  by  the  charter,  but  by  the  liveiy^ 
which  it  authenticated.  Soon  after  the  Conqueflr  or  perhaps  to- 
wards the  end  of  the  Saxoa  government,  all  eflates  we^  called 
fees.  The  original  and  proper  import  of  the  word  feoffment  is»  the 
^rant  of  a  fee.  It  came  afterwards  to  fignify,  a  grant  wkh  livery 
of  feifin  of  a  free  inheritance  to  a  man  and  his  heirs,  more  rcfpe^ 
ieing  had  to  the  perpetuity,  than  the  feudal  tenure  of  the  eftate 
granted*  In  early  times,  after  the  Conqtfed,  charters  of  feoffment- 
Were  various  in  pcmit  of  ^rm«  In  the  time  of  Edward  I.  they  be* 
gan  to  be  drawn  up  xn  a  more  afniibrm  ftyle.  The  more 'ancient 
0i  them  generally  run  with  the  words  dedi,  concejji^  or  dommu  Is 
was  not  till  a  later  period,  thaty^c^i//  came  into  nfe.  The  more 
ancient  feoffments  were  alfe  uiually  made  in  confideratton  of,  or 
for,  the  homage  and  fervice  of  the  feoffee,  and  to  hold  of  the 
feoffor  and  his  heirs.  But  after  the  ^^Xyxie  quia  emftore^  fto^i^tt 
were  always  made  to  hold  of  the  chief  lorcis  of  the  iee%  without  the 
words  pro  homagio  et/er'vitla.  Sir  Edward  Coke  mentipos.  in  pagt 
6.  a.  that  there  are  eight  neceHary  parts  in  a  feoffment,  The,£fth« 
iixth,  and  feventh  of  thefe  aire  not  to  be  found  in  many  oTt)ie  an* 
cient  charters.  When  the  land  comprifed  in  the  feoffment  de« 
fcended  from  the  a|iceflox>  or  by  u£agc  retaine4  tlu;proptifiy  of  the 
ancient  bock- land,  of  not  being  iitienaUe  from  the  kindred,  tbe 
ancient  fooffmehts  w^rc  oft<m  exprelTtd  cd  be  made  witii  the  alTent 

of 
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of  the  {eoffoitU  ^fk,  hh  hdr  or  fais  heirs.    In  andeDt  charten 
there  waa  to&tttd  a  general  warranty:  in  that»  the  phrafe  was 
Unich  varied.  .The  oath  of  the  party  wai  often  add^  to  it,  and 
fometines  a  daufe,  that  if  the  feoflfbr't  dtle  was  ev'i&td,  he  ihould 
giTe  other  lands  of  equal  value.     Sometimes  thefe  clauies  extended 
to  a  fecond  eviction  i  and  fometimes  the  feoffor  obliged  himfelf,  if 
he  ihoald  make  default  in  warranting  the  lands  granted,  to  make 
jeftatotioD  to  the  feofiee.    The  proper  limitadan  of  a  feoffment  is 
%o  a  anno  and  his  hetrs ;  bat  feoffments  were  often  made  of  condi- 
tional fees  (or  of  eftate  tail,  as  they  are  now  called)  and  of  life 
eftautes ;  to  which  may  be  added,  feoffments  of  eftates  given  in 
franhmarriage  and  frankalmoigne.    To  make  the  feoffment  com* 
plete,  the  feoffor  nfed  to  give  the  feoffee  feifin  of  the  lands :  this  is 
what  the  feidifts  called  inveiHtnre.    It  was  often  made  by  fym- 
Mical  tradition ;  but  it  was  always  made  upon,  or  within  view 
of,  the  lands*  When  the  king  made  a  feoffment,  he  iffued  his  writ 
to  tbt  QacxiSt  or  (bme  other  peribn,  to  deliver  feifin :  other  great 
nea  did  the  fiiBie.    This  gave  rife  to  povrers  of  attorney.     (See 
the  preface  to  Mr.  M adox'a  FjormuhLxt.)     A  grants  in  the  oiiginal 
l^ttiication  of  the  word,  is  a  convevance  or  transfer  of  an  incor- 
poreal hereditament*    As  livery  of  Kifin  coidd  not  be  had  of  in* 
corporeal  hereditaments,  the  transfer  of  them  was  always  made  by 
writing,  in  order  to  produce  that  notoriety  in  the  transfer  of  them, 
which  was  produced  in  the  transfer  of  corporeal  hereditaments,  by 
(lelivery  of  the  pofieffion.    But,  axcept  that  a  feoffment  Was  ufed 
fiK  the  transfer  of  corporeal  hereditaments,  and  a  grant  was  ofed 
Car  the  transfer  of  incorporeal  hereditaments,  a  feoffment  and  a  grant 
did  not  materiaDy  differ.-^-^Such  was  the  original  diftin^on  be- 
tween a  feoffment  and  a  grant.    But,  from  this  real  difference  in 
their /ki^^  matter,  a  difference  was  foppofed  to  exift  in  tJ^r  opf^ 
rmiion.  A  feoffment  vifibly  operated  oh  likt  foffiffioMi  a  grant  could 
onhr  operate  on  the  right  of  the  party  conveying.     Now,  as  pcf- 
fewon  and  freehold  were  fyn^ymons  terms,  no  perfon  being  con« 
fidered  to  have  the  poffeffion  of  the  lands  but  he  who  had  him&lC 
or  held  for  another,  at  JeaH  an  effate  of  freehdd  in  them,  a  con- 
veyance which  was  confidered  asitransfenin^  the  poffeffion,  tiiuft 
neceflarily  be  confidered  as  transferring  an  effate  of  freehold ;  or» 
to  ip^ak  more  accurately,  as  transferring  the  whole  fee.     Bat  this 
reaioaing  coald  not  apply  to  grants ;  their  eflential  quality  being 
that  of  transferring  things  which  did  not  lie  in  poffeflion ;  they 
therefore  could  only  transfer  the  right;  that  is,  coflld  only  transfer 
that  eftate  which  the  party  had  a  right  to  convey.    It  is  in  thij 
ffnfe  we  are  to  underiland  the  exprdfions  which  frequently  occur 
in  our  law-books,  where  they  deferibe  a  feoffment  to  be  a  toriioas, 
'  a;Kl  a  grant  to  be  a  rigbifalt  cottveyance.   Thus,  from  a  difference' 
in.  the  ^uaki^  of  the  hereditainents  conveyed  by  thofe  two  modes 
of  conveyance,  a  diCerence  has  been  confidered  to  exift  in  theif 
mptrtaht,    A  gxeat  part  of  Mr.  Knpwler's  celebrated  argument  in 
the  cafe  of  Taylor  on  the  deonfe  of  Atkins  v.  Horde.  turn$  on  this 
diftinAiott.    See  i.  Burr.  ^.    This  appears  to  have  been  the  out- 
line of  conveyances  at  the  common  law, 

II.  The  introdttdion  of  xrraf  produced  a  great  revototion  in  the 
tfansfer  and  modiicatioo  qf  landed  property.  Without  entering 
into  a  minute  difcoffion  of  the  difference  between  ufes  at  common 
law,  and  nfes  fitiee  the  Iftatute  of  27.  H.  8.  it  is  fuffident  to  Oare 
the  foUowing  circamltasices*    Ufes  at  the  common  law  were,  in 
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(Note  2||.]  moft  fcfpeAsb  wfast'trafts  are  now.  Whea  t  fiBofiBte  wit*  uadc  [27L  M 
to  ttfes,  the  legal  tftate  was  in  the  fcofiee.  He  fitted  the  poftffioBf  ^  '  1 
did  the  feudal  dotiest  and  was,  in  die  eye  of  the  law*  the  tcnanroif 
Che  Ibe.  The  perfon  to  whofe  nfe  he  was  fetfed.  called  bf  the  law« 
writers  the  £f^  f  w  mfi,  had  the  beneficial  property  of  the  buMb, 
had  a  right  to  th0  profits,  and  a  right  to  call  opon  the  feofee  to 
convey  xkt  eftate  to  him,  and  to  defend  it  againft  ftrangersw  Thb 
right  at  firft  depended  on  the  confcience  of  the  foolfee  r  if  he  with- 
held  the  Mofits  from  the  c^a^  f e#  a|^,  or  lefnfed  to  oen?ey  dm 
•ftate  as  be  diicded,  the  eejhjf  qm  nJt  was  withoot  remedy.  T*- 
redrefs  this  grievance,  the  writ  of  faoporaa  was  deviied,  or  rather 
adopted  firom  the  common-law  courts,  by  the  coart  of  cbancery*  to 
oblige*  the  fieoffee  to  attend  in  courts  and  diidofe  his  truft,  and  ihea 
the  court  compelled  him  to  execute  it.  Thus  ofes  were  dllabliflied» 
«*»They  were  not  confidered  as  ifluing  out  of,  or  anaexed  to  the 
kad,  as  a  rent,  a  coodition,  or  a  right  of  common;  but  as  a  truft 
repofed  in  the  ftaffee,  that  he  ihoold  difpofe  of  tbe  lands*  at  the 
diicretion  of  the  e^tw^  qm  a^  permit  him  to  receive  die  rents*  and-  * 
*  in  all  other  refpcAs  have  the  bendfidal  property  of  the  lands.  Yet' 
an  afe,  though  confideied  to  be  adMier  ifiumg  out  of  nor  annexed 
to  the  land,  was  confidered  to  be  collateral  to  it,  or  rather  as  col* 
lateral  to  the  pofleilon  of  the  feofees  in  it,  and  of  thofa  claiming 
thai  poi&fioa  under  them.  Hence  the  diflldfor,  abator,  or  introdcr 
of  the  feofiSee,  or  the  tenant  in  dower,  or  bv  the  ooortefy  Of  a  feof- 
fee, or  the  lord  entering  opoo  the  polefiion  by  efeheat,  were  not 
fieifed  to  an  ufc»  though  the  efiaxes  m  their  hands  were  fubjed  to 
reats^  commons  and  conditiona.  Thef  were  confideied  as  coming 
in  by  a  paramount  and  extraneous  dde>  or,  as  it  ia  called  in  the 
law,  tm  tbifojtt  in  ooatradifibAion  from  thofe  who^  doming  under 
the  fcofiee,  were  faid  to  be  w  #At  f§r.  Thos  between  the  ieoiee 
and  €^iy  fmi  uji,  there  was  a  conadence  in  the  perlba  and  prif  ity 
b  eftate.  (See  Chudleigh's  ode,  1.  Rep.  tao*  and  Burgefs  and 
Wheat,  ».  Bla.  |S3.)  But  this  was  only  between  the  feoSiee  and 
€ijiuy  que  ujk.  To  aU  other  pcrfons  the  feoffee  waa  a»  much  the 
real  owner  of  the  fee,  as  if  he  did  not  hold  it  to  the  oie  of  another* 
Hi  performed  the  feudal  duties;  bit  wife  was  iaiided  to  dower ^ 
kh  wfant  heir  was  in  wardfliip  to  the  lord;  and,  upon  kit  attainder, 
the  eftate  was  forfrited.  To  remedy  dieie  inconveaiendes^  the  fia» 
tnte  of  27.  H.  S.  was  pafiTcd,  by  which  the  poflcfikm  was  direfied 
out  of  the  perfons  feifed  to  the  afe*  and  transferred  to  the  «^«^ 
qmi  m^.  For,  by  that  ftatute,  it  iaena£ted,  that,  «*  when  any  perioa 
^  fiiall  be  fetfed  of  any  lands  to  the  ufe»  confidence,.or  troll  of  any 
**  other  peifon  or  perions,  by  reafim  of  any  bargain,  (ale,  ieofoeat» 
^  fine,  recovery^  coatraft,  agreemeat^  wiU*  or  othervriie^  dica, 
^  and  in  every  fuch  cafe,  the  perfikis  having  the  afe,  coafideace, 
•*  or  truft,  fliottld  from  thencefcffth  be  deemel  and  adjudged  in 
••  lawful  feifia,  eftate*  and  poffisffioa  of  aad  iathe  linds^ia  the  lame 
«*  ouality,  manner,  and  form*  as  thev  had  before  in  tbe  aft." 

ill.  There  leems  to  be  little  donbt*  but  that  the  iateodoa  of  the 
kgiflatare,  ia  pafing  this  z&g  was  utterly  to  annihilate  the  exUU 
•nee  of  ul'es*  confidered  as  diftiafi  from  the  poCeflion.  But  they 
have  beea  preferved  under  the  appeilatiaii  of  trufts.  The  couria 
hefitated  much  before  they  allowed  them  under  this  new  name; 
On  the  one  hand,  it  had  clearly  beea  the  intent  of  the'  legtllatara 
to  dedroy  them*  wlnle  they  continued  of^s  at  the  common  law  ^oa 
the  other  hand,  motives  of  conitv,  or  rather  of  compaffion,  and  tbe 
^  general  €ent  of  the  nation,  plcaacd  flrongly  in  their  favour.    The 
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tatter  prevailed.  Thas  (to  ufe  the  expreffion  of  lord  Hardwicke^ 
I.  Atk.  591^  a  ftatate  made  apon  great  ccinfiderationy  and  intio- 
daced  in  a  iolemn  and  poinpoas  manner*  has  had  no  other  efieft 
than  to  add«  at  nioft>  three  words  to  a  conveyance.  Befides  Hoh 
*— one  of  the  chief  inconveniencies  produced  by  trafts,  w«%  the 
fecret  method  they  afforded  for  the  transfer  of  property.^— The  fta* 
aute  intended  to  reftore  the  notoriety  of  the  old  common-law  .con» 
veyances.  So  far  from  efleding  it*  the  exiflence  and  transfer  of 
£duciary»  or  truft  edates  hat  continned.  Sicaar  voobs  or 
^-RAHSFBaamo  th«  posasisiON  itfelf  have  been  difcovercd. 
and  have  totally  fuperfeded  that  notorioas  and  pablic  mode  ot 
transferring  property*  which  the  common  law  required*  and  the 
iUtQte  intended  to  reftore;  and  mart  modificatioms  oa 
LIMITATIONS  OP  aiAL  PKOpEaTY  haVe  been /irrao^ivxj^  /^ 
€CiifMi^ifCM  or  rax  iTjtruTM  o#  irsxt *  which  the  common  law 
did  not  admit/  An  attempt  will  be  made  to  give  the  reader  a  fuc«- 
CiTiA  view  of  thefe  points*  by  ibme  obfervations:  FirH*  on  the 
mature  of  the  eftates  of  the  feoffee  and  the  ct/h^  pu  ufi,  fince  the 
ilatute  of  ofes :  Secondly,  on  the  limitations  and  modifications  of 
landed  propeity  unknown  to  the  common  law*  which  have  been 
tntroduced  nmbr  the  flatute  of  ufes :.  Thirdly*  on  the  mode  by 
which  conveyances  to  ufes  operate : .  Fonrthly*  on  the  doArine  oif 
powers  deriving  their  effect  mm  the  ftatate  of  ufes :  Fifthly*  on 
fifes  not  executed  by  the  ftatuie.  It  is  to  be  premifed,  that  whac 
is  here  (aid  of  a  feo^ce  to  ufes*  is  equally  to  be  onderftood  of  a  re- 
ieafee^  conoiee*  or  recoveror*  who  ftands  feifed  tp  ofes,-  ■ 
III.  I.  Ai44  the  ifiaiis  rfibeftogii  mtd  thi  cifhtjf  ^^  i!/^;-*-the  fta- 
tute  unites  the  poftefllon  to  the  ufe*  fo  that  the  very  inftant  the  ufe 
is  raUed*  the  pofieOion  is  joined  to  it;  and  the  ufe  and  the  pofief- 
Son  are  thereupon  immediately  consolidated,  and'  become  convert- 
ible terms,  I'hus*  had  all  ufes  been  vefted  either  in  pofleiGon  or 
in  n^ht*  no  efface  or  intereft  of  any  kind  could  have  been  left  ia 
the  itof[tt^  But  ufes  are  frequently  limited  in  contii\gency*  to 
ftsrv^  which,  as.  they  come  in  j^*  it  is  neceilary  that  there  Ihould 
iie  a  feilin  ibmewhere.  When  this  cafe  was  firft  oonfidered  by  the 
llwyers,  it  was  foond  difficolt  to  diicover  any  mode  of  reafonlng 
coniiftent  with  the  fyftem  generally  received  on  the  doctrine  of  ufes* 
by  which  that  feifin  could  be  (appofed  to  exift  any  where;  or  what 
tlie  precife  nature  of  it  was.  This  was  the  great  difficulty  in 
Chudleigh's  cafe.  There  the  following  cafe  was  put:  Suppofe  a 
/eo^ment  is  made  lo  the  ufe  of  ^.  during  his  life*  remainder  to  the 
<ife  of  his  fons  fncce£ively  in  tail*  nnd*  (ot  want  of  fuch  iifue,  to 
the  ufe  of  Z?.  in  fee;  is  there  any*  and  what  fcifin*  to  ferve  the  ufes 
limited  to  the  fons  of  ji.  f— »in  whom  does  that  feifm  exift  ?— *and 
ih09f  does  it  operate  }  Upon  this  point  the  judges  feem*  by  the  ac«- 
tounts  which  have  come  to  us  of  that  cafe*  particularly  fir  Edward 
Coke's  and  lord  chief  Joftice  Popham's*  to  have  held  very  difterent 
opinions.  All  agreed*  4hat  to  the  execution  of  an  ufe  under  the 
ilacQte,.it  was  indifpenfably  tieceflary  that  there  fiiQuld  be  a  perfoft 
ieifed  to  the  ufe ;  an  ufe  in  pofiefion*  reverfion*  or  remainder;  and 
^  ceftay  que  ufe  in  eflew  From  jdiefe  portions  iaayt  of  the  judges 
in  that  xafe  inferred,  that  the  whole  nie  was  executed  in  J.  and  Bm 
vx  a  manner  that  left  nothing  of  tike  ancient  feifiu  in  the  feoffees ; 
and  that  the  contingent  ufe*  when  it,  came  in  ej/t,  was  executed  out 
4>{  the  firft  livery,  and  the  original  eftate  of  the  feoffees.  Others 
Md*  thait  an  ii^W  tdatt  in  remainder  was  veAed  in  the  feoffees,  to 
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[Noceaji.]  fenre  die  com^gcot  irfb  as  diej  arofe.  Bm.  honk  fistic  {jitmT2Jl  A 
were  fbimd  to  l«  opes  to  imaiiiwerable  objcffiou.  FaraWKhie?^ 
fpedto  the  firft,  ooe  of  tbe  reqasfites  b^fbenlablj  necelary  to  the 
execntka  of  aa  oie»  onder  the  fEatatet  is^ttat  there  moll  be  a  per- 
fen  fdfed  to  the  afe,  at  the  time  of  the  ezecatioii  of  it.  Noar.  if 
the  whokorighial  fdfin  was  divefted  out  of  the  feoffees,  there  woola 
sol,  when  the  ion  of  J^  was  bom,  be  any  peHbn  fcifcd  to  Us  ale  ; 
«— or»  in  other  Words,  there  coufd  be  no  iofin  to  that  ofe.  T1ui 
woold  make  the  eflates  limited  to  the  foot  of  if.  and  aB  othv  cob* 
tiDgeni  remainders,  void  in  their  creation,  for  want  of  a  feifin  to 
feed  them,  when  they  come  m  effe.-->With  refped  to  the  latter  fy- 
£em^t  b  to  be  obierved,  that  onder  the  limitarions  spon  which 
the  cafe  aiofe,  J.  took  an  eftate  for  life  in  pofieffioo,  and  S,,  took 
an  efUre  in  remainder  in  fee  i-^and  that,  previous  to  the  birth  of 
jf.'s  children,  there  was  no  ofe  veiled  in  any  perfon  which  feparat* 
cd  thofe  two  efiates.  ThoTe  afes,  therefore,  were  commcnfurate  to 
the  whole  fee,  and  admitted  no  opening  for  any  intermediate  yeft- 
ed  ofe*  Befides,  the  feoffor  neither  Umited,  nor  intended  to  limit^ 
anjr  fuch  intermediate  ofe  to  the  feoffees.  Thus,  on  one  hand,  the 
obje^on  to  foppofing  that  nothing  of  the  old  feifin  remained  in  the 
feoffees;  on  the  other,  the  ohjefiioo  to  foppofing  that  any  nie  or 
legal  efiate  remained  in  them,  made  it  difficult  to  conceive  what 
e&te  or  feifin  could  be  in  them,  to  fenre  the  contingent  ufe.  To 
clear  op  this  difficulty  it  was  obferved,  that  the  pofieffion  was  not 
executed  by  the  flatute,  but  in  the  fame  manner,  and  to  the  fame 
extent,  in  which  the  ufe  was  limited.  Now,  in  the  cafe  we  have 
mentiooedi  the  ufe  was  limited,  and  confequently  the  pofieffion  ex- 
ecuted, to  the  ufe  of  J.  during  his  life,  remainder  to  J?,  in  fee,  but 
fubjeft  to  the  pt^hiliij  of  A*i  having  foos,  and  their  becoming  in-< 
titled  to  the  ufe,  and  confe^uently  to  the  pofieffion,  for  an  efiate  or  • 
efiates  in  tail.  Thus,  dnnng  the  fofpence  of  the*  contingent  ufe» 
the  feoffees  had  a  poffibility  of  pofieffion,  untouched  and  unaffe£ted 
by  the  fiatute,  as  there  was  no  ufe  /«  ifi  to  which  it  could  be  exe- 
cuted. The  moment  the  ufe  came  in  efi,  the  feoffees  would  be 
entitled  at  common  law  to  the  pofieffion,  to  the  ufe,  or,  as  we  ihonld 
now  call  it,  in  trufi  for  the  tefiiy  qui  mfii  but  by  the  operation  of 
the  fiatute;  the  pofieffion  is  infiantaneoufly  divefted  from  the  feof- 
fees, and  executed  in  the  cefim  qui  ufi.  Thus,  by  fuppofing  a  pof* 
fibility  of  feifin,  but  no  adual  feifin  or  ufe  to  remain  m  the  feoffees 
during  the  fufpenCe  of  the  contingent  ufe,  a  fufficient  feifin  is  pro- 
vided to  ferve  the  contingent  ufe  when  it  comes  im  <^,  without  in- 
terfering with}  or  breaking  in  upon,  the  legal  fee.  III.  z.  With 
refpeft  to  the  timitatioiti  and  midificatiwii  9f  landed  proftrtj^  um* 
Jtucnvm  to  thi  commit  law,  *which  havi  tan  introduced  tPuUr  thi  fia» 
tute  0/^  ufti  \  the  principal  of  thefe  are  known  by  the  general  ap- 
pellation of  fpringing  or  fccondary  ufes.  No  efiate  could  be  li« 
mited  upon  or  after  a  fee,  though  it  were  a  bafe  or  a  qualified  fee{ 
tor  could  a  fee  or  efiate  of  freehold  be  made  to  ceaie  as  to  one 
perfon,  and  to  veft  in  another,  by  any  common-law  coqveyance* 
But  there  are  infiances  where,  even  by  the  common  law,  thefe  fc- 
^ondarv  efiates  feem  to  have  been  allowed,  when  limited,  9^  rather, 
when  declared,  by  way  of  ufe.  See  Jenlc.  Cent.  8.  cafe  ^2.  After 
the  natute  of  ufes,  the  judges  feem  to  hive  long  hefi^ted  whether 
they  fhould  receive  them,  in  Chudlei^li's  cafe  it  waji  ftrongly  con- 
tended, tiiat  it  would  be  wrong  to  make  *<  any  efiate  of  freehold 

^  and  inhcriunce  lawfully  veficd«  to  ceafe  as  to  oacj  imd  to  vcA 
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««  in  others*  agakfi  the  role  of  law,  and  that  no  eftates  fliotild  he 
^  raifed  by  way  of  Hfe  but  thoTe  which  could  be  raifed  by  livery  of  > 
«<  feifia  at  tlte  commoa  law;'*  The  coarts,  however,  admitted 
them.  After  they  were  admitted,  it  was  found  necelTary  to  cir« 
ciuaiciibe  them  within  certain  bounds;  becaufe,  when  an  eftate  in  ^ 
fee  imple  it  itSL  limited,  there  is  no  method  bjr  wkich  the  Rri 
faker  can  bar  or  deftroy  the  fecoxKlary  ellatc,  as  it  is  not  affe^ed 
cither  by  a  Arc  or  common  reoovcry«  it  is  now  fettled,  that  when 
ma  eflace  ia  fee  iimpte  ts  limited*  a  fubfequent  eilate  may  be  timitr 
cd  apon  it»  if  the  event  upon  which  it  as  to  take  place  be  fuch,  that 
if  it  does  happen,  it  m«ft  aeceilarily  happen  within  the  compafs  of 
one 
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Mned  that  it  was  not  fettled  till  his  time. '  It  is  obferved  in  note  5* 
€0  p.  to.  a.  **  that  this  period  was  not  arbitrarily  prefcribed  bv  our 
courts  of  jnftice  with  reljped  to  the  limitation  of  perfonal  e(tates» 
but  wifely  and  reafinably  adopted  in  analogy  to  the  cafes  of  free^- 
hold  and  inheritance,  which  cannot  be  limited  by  way  of  remain- 
<ier,  fo  as  to  poftpone  a  complete  bar  of  the  eotail»  by  fine  or  reco* 
very,  for  a  larger  fpace."  The  fame  analogy  has  been  obferved 
with  vcfped  to  thefe  feoondary  fees,  when  limited  upon  an  eflate  ia 
fee  fimple.  But  the  reafon  which  induced  the  conits  to  adopt  thia 
analogy,  with  refpe^  to  thefe  e^tes  when  United  upon  aa  eilate 
in  fee  fiaiple,  does  not  hold  when  they  are  limited  opoci  or  after  aa 
eilate  in  uil;  becaufe*  when  they  are  Umtted  upon  or  after  an  eflate 
an  tail,  the  tenant  in  tail*  by  fufering  a  common  recovery  before 
the  event  takes  place,  bars  or  defeats  the  fecondarjr  eflate,  and  ac- 
quires the  fee  fimple  abfolutely  difcharged  from  it^  See  Page  v« 
Haywood,  a.  Salk.  ^7a  f.  Lev*  35.  Goodman  v.  Coo':» 
2«  Sid.  102.  Hence^  if  the  fecondary  eltates  we  are  {peaking  of, 
are  limited  upon  or  after  an  eftate  in  lail,  they  may  be  limited  ge- 
nerally, without  refiraining  or  confining  the  event  or  contingency 
vpon  which  they  are  to  take  place,  to  any  period.  Thus,  if  an 
eflate  be  limited  to  ^.  and  his  heirs;  and  if  JS.  (a  pcrfon  m  ejk) 
dies,  withoat  leaving  any  ifTue  of  his  body  livlne  at  the  time  of  his 
deceafe;  or  having  fuch  ifTue,  if  all  of  them  die  c^fore  any  of  them 
attain  the  age  of  21  years,  then  to  C  and  his  heirs;  here  the  limi- 
tation to  C  is  limited  after  a  nrevious  limitation  in  fee  fimple;  and 
it  is  a  good  limitation,  becaule  the  event,  upon  which  it  i^  to  cake 
place,  ffiul!^  if  it  does  take  place,'  neceflarily  take  place  within  the 
period  of  a  life  in  being,  and  21  years  and  a  few  months.  But  if 
the  eilaee  were  limited  to  A,  and  his  heirs;  and  after  the  deceafe 
of  B,  zvki,  a  total  failure  of  heirs  or  heirs  male  of  the  bod v  of  B,  to 
C  and  his  heirs;  here^  as  the  fecondary  ufe  is  limited  aner  a  pre- 
vious limiution  in  fee  fim^e,  and  the  event  on  which  the  fee  li* 
fnited  to  C  is  to  take  place  is  not  fuch  as  muft  neceffarily  happen 
within  the  period  we  are  fpeaking  of,  (for  B.  may  have  ifTue^  and 
that  iifue  not  f«l  till  many  years  after  the  expiration  of  a  t  years 
after  J«*s  deceafe),  the  limitation  to  C.  and  his  heirs  b  void.  But 
fuppofe  the  eflates  were  limited  to  A*  for  life,  then  to  truflees  and 
their  heirs  during  his  life,  for  preferving  conuogent  remaicalers  ; 
then  to  <if.'s  £r(l  and  other  ibns  fucceilively  in  tail  male;  with  fe- 
.  vcral  remainders  over;  with  a  provifo,  that  if  B.  dies,  and  there 
(hould  be  a  toul  failure  of  heirs  or  heirs  male  ol  his  body,  the  ufea 
iimiud  to  if.  and  his  fons,  and  the  remainders  over»  fhall  deteraaine» 
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[Note  131*]  Jbi^  Ac  ^^^^  remtlii  and'go  over  to  C.  tnA  hb  kdrt;  liere  <be1^r27Iil 
fttitttion  to  C,  and  his  lieirs  b  fioiiced  upon  or  titer  ^rarbnt  liBii*^  ' 
tation«  fer  life*  or  in  taiil ;  tnd  the  event  opon  whidi  tt  it  4b  vs  nke 
effect  may  ^ffibly  not  happen  till  afker  a  period  of  ooe  or  «■ 
life  or  lives  in  betn^*  and  st  vears.    Bnt  fo  far  u  it  it  lilnittd 
an  event  whidi  miy  hap{jen  anring  the  oontinoanoe  rither  of  *  ~ 
or  more  life  or  lives  in  Detttc^  it  b  within  the  bovndt  we  have  ■ 
tioned ;  and  fo  far  as  it  b  lunitfed  upon  lu  event  which  amj  haf^ 
pen  daring  the  contiaoance  of  the  elb«e  of  the  temnts  in  ttilp  or 
.lifter  them»  the  firft  tenant  in  taS  in  polfeffion  by  Ihlferiag  a  itco- 
very,  before  the  event  happens,  may  bar  the  KanicaQoiM  inmar,  tad 
thereby  acquire  an  eftate  m  fbe  iinple;  and  therefore  te  linMB- 
tion  over  to  C.  and  hb  heirs,  b  good.— HI.  3.  With  idpeA  to  the 
W^di  ty  which  e$K*oeyancei  H  ufa  ofera^e.    It  is  to  be  obrnved*  that 
to  raife  an  ufe  under  the  (Utute,  the  poflefGoA  or  feifin  id  fempt  dtt 
life  maft  be  in  fome  perfon  difUnft  from  the  c^My  fM  •/€;  the  fla- 
tate  requiring  that  the  perfon  feifed  to  the  ole,  and  the  peribtt  to 
whom  the  ufe  is  limited,  (hould  be  different  perfons ;  lb  that  if  dut 
'pofTeffion  b  conveyed,  and  the  ufe  limited  to  the  fame  perfon,  at 
leaft  if  the  ufe  is  limiied  in  fee  fimple,  that  b  not  aa  a|e  exeomed 
by  the  ibtute,  but  the  party  is  in  by  the  common  law.   For  tlK*l!a- 
nite  of  ufes  mendons  tl^ofe  cafes  only,  where  <*  any  perfoa  Cr  per- 
***  ions  t^nd  fe^ed  to  the  ufe  of  any  other  perfon  or  perfbot;'' 
^Thui  fn  the  cafeof  lenidns  v.-  Youngi  Cm.  Car.  331.  245.  lands- 
'were  ^?en  to  two.  bqheuAm  to  the  ife  of  then  anid  die  heirs 'of 
their  two  bodies :  it  was  argued,  that  the  eftate  oot  of  which  the 
'nfe  ihonld  Tife,  was  but  for  their  lives,  and  that  therefore,  oa  ~^ 


4eath  of  fhe  cifiuys  aa$  vit^  the  nfe  limited  opon  their  eftate  was 
determined ;  bot  tl^e  court  held,  that  where  an  eftate  is  limited  to 
'one,  and  the  ufe 'to.a  ftranger,' the  ufe  fiiooldnot  be  more  than  the 
eftate  out  of  which  it  was  derived  \  but  that  when  the  lioiitation  is 
to  two,  hahin^Mm  to  the  nfe  pf  tbem  and  the  heirs  of  their  bodies, 
it  was  no  (imitation  of  the  nfe,  npr  was  the  ufe  to  be  exccoted  by 
the  ifaitttte.  So  in  Gilb.  Rep.  p.  17.  it  is  exprefsly  faid,  that  if  a 
fine  be  levied  to  a  man  and  his  heirs,  to  tM  ^k  of  him  and  his 
heirs,'  he  (hall  take  by  the  common  law,  and  not  by  way  of  off. 
And  fee  Dyer  *i96.  and  Ant.  aa.  b.  and  9ac.  Vfes,  ed.  Ij9^. 
p.  63.  Com.  313.  Skin.  209.  Now  the  pofleflloi)  pr  fetfin  on 
which  the  nfe  is  declared,  muft  eithet  remam  in  the  party,  or  -i^ 
transferred  to  fome  third  perfon.  This  is  the  fifieanipg  of  th^fe 
pafTages  in  the  book's,  where  it  is  faid  that  ufes  are  either  raifed  fav 
tranfmntation  of  the  pofleflioii,  or  without  foch  tranfmntatipo.  A 
bargain  and  fair,  and  a  covenant  to  ftand  feiled,  operate  on  the  pf»f« 
feftion  of  the  bargainor  or  covenantor.  A  feoffment,  fine,  wad 
common  recovery,  operate  on  the  poflhffioftof  the  feoffee,  comifte, 
or  recoverof .  A  leafe  and  rcleafe  has  a.  mixt  operation  1  the  kafe 
having  the  operation  of,  and  being  in  fad,  a  l>argain  and  fale 
under  the  (btute,  and  the  eftate  of  the  releafee  being  expended  or 
enlarged  to  an  eftate  of  inheritance  by  the  operation  of  the  rekafe 
at  the  common  law.  for  with  reaped,  firft,  to  a  bargain  nod  fale, 
and  a  covenant  to  fbmd  feifed ;  a  bargain  and  fale  is  confideird  as 
a  real  contract,  whereby  the  bargainor  for  fome  pecuniary  confide* 
ration  bargains  and  fells,  that  b,  contraAs  to  convey  the  lands  to 
the  bargainee.  A  covenant  to  ftand  feifed  to  ufes,  b  where  a  man 
covenants  to  ftand  feifed  of  them  to  the  ufe  of  hb  vidfe,  hb  diild, 
or  kinfman.     fiot  it  b  to  be  obfcrVed.  that  tbe  words  barg^  and 

fell. 


t 

Lib.  3  •  Of  Releoiet.  Sedt  46^ 

^  fidU  ire  not  $fpwpni!Otd  to  the  fonner,  nv  the  wordi  coireiuuit  t» 

Hand  ftifedy  apfM^priated  to  the  latter  of  thefe  oonveyanceiu  If  m 
perioB  for  a  pecaiiiary  amfidesatioa  oorenants  to  fiand  ieifed  to  tb^ 
nfe  of  the  pnrchaior,  it  is  a  iwmdn  aad  fale^and  if  inroIled»  i$  ralid 
aoad  efednal^  at  a  batsaiA  aad  uue  under  the  flatote  of  afes»  xb  cob* 
irey  theeftate  to  the  porchafor.  In  the.laine  tnanncr,  if  a  perfoii 
lor  mairal  love  and  iScSAtm  bargunt  and  fellt  his  lands  to  the  nfe 
fof  Us  wife*  it  is  a  covenant  to  ftand  feifed,  and  as  fach  without  in* 
iPoDoient»  velb  the  elbte  in  fhe  wife.  7.  Rep.  40.  b.  2.  Infi.  671. 
!•  Leo.  2C.  t*  Vent.  137.  i.  Mod.  17$.  a.  Lev.  lo.  In  the 
€afe  of  a  bargain  and  iale«  die  bargainor  ftands  feifcd  to  the  afe  of 
the  barfftinee;  in  the  cafe  of  a  oovenant  to  ftand  ieifed,  the  cove- 
ftiantor  Sands  feifed  to  the  ufe  of  the  parties  mtended  to  be  benefit- 
W« .  In  both,  the  pofleffion  or  feifin  remains  in  the  party ;  and  the 
Aatttte  diaiwt  it  from  them»  and  executes  it  in  the  cejlujt  ftu  ufi. 
Secondly,  with  refped  to  a  feofiinent,  fine,  and  common  recovery^ 
tile  transfier  or  traminutation  of  the  pofifeffion  from  the  feofiFor,  co- 
einibr,  and  i«coveree  to  the  feoffee,  conufee,  or  recoveror,  is  effedi* 
ed  ibiely  by  the  operation  of  thefe  conveyances  or  affurances  at  the 
«onmon  law ;  and  if  the  uie  is  declared  to  the  feoffee^  conufee,  or 
recoveror,  in  fee  fimple,  the  conveyance  is  completed  at  the  com« 
von  law,  in  the  fiime  manner  as  if  the  fiatute  of  ufes  had  never 
j^afied.  it  is  only  when  the  ufe  is  declared  to  n  third  perfon,  that 
.the  fiauite  has  anjr  operadon;  and  then,  bv  die  operation  of  the 
Aatote,  the  poffeffion  previonfly  transferred  or  tranfmuted  to  the 
feofiee,  conntee,  or  recoveror,  by  the  operation  of  the  feoffment^  fine» 
.  snd  common  recovery,  at  the  common  law,  is  divefted  from  the 
feoflne,  conufee,  or  recoveror,  and  vefted  in  the  afiiy$  ^ut  ufi  \y 
the  ^atute.  Thirdly*  as  to  the  conveyance  b^  leafe  and  releafe. 
The  form  of  that  conveyance  is  originally  derived  to  ns  from  the 
common  law,  and  it  is  neceffary  to  dilUnguifh  in  what  refptd^  it 
^operates  as  a  common-law  conveyance,  and  in  what  it  operates  iin  - 
der  the  ftatute  of  ufes.  At  the  common  law,  where  the  ufaal  mode 
of  conveyance  was  by  feoffment  with  livery  of  feifin,  if  there  was 
a  tenant  in  pofTeffion,  fo  that  livery  could  not  be  made,  the  revef- 
^ion  was  granted,  and  the  tenant  anoroed  to  the  reveriioncr.  As 
by  this  mode  the  reverfion  or  remainder  of  an  eftate  might  be  con- 
veyed without  tiyery*  when  it  depended  on  an  eftate  previoufly 
cxifHng,  it  was  naxoral  to  proceed  one  ftep  further,  and  to  create  a 
particular  eftate  for  the  ejiprefs  and  {ole  porpoie  of  conveying  the 
reverfion;  and  jthen,  by  a  lurrender  or  releaTe,  either  of  the  parti- 
cular eftate  to  the  reverfioner,  or  of  the  reverfion  to  the  particular 
tenant,  the  whole  fee  vefted  in  the  furrenderee  or  rdeafee.  It  was 
afterwards  obfervedy  that  there  was  no  necefiity  to  grant  the  rever* 
^on  to  a  ftran^er;  and  that  if  %  particular  eftate  was  made  to  the 
perfon  to  whom  it  was  propofed  to  convey  the  fee,  the  reverfi,on 
jnight  be  immediately  reteaied  to  him;  which  rdeafe,  operating  by 
way  of  enlargement*  would  giv^  the  releafiee  the  fee.  In  all  theie 
fcalcs,  the  particular  eftate  was  only  an  eftate  for  years;  for  at  the 
common  law^  the  ceremony  of  livery  of  feifin  is  as  neceflary  to 
create  an  eftace  of  freehold,  as  it  is  to  create  an  eftate  of  in- 
heritance. Still  In  adoal  entry  would  be  necefifary  on  the  part  of 
|he  particular  tenant;  for,  without  aAual  pofleffion,  the  leftee  is  not 
Itapable  of  a  releafe,  operating  by  way  of  enlargement.  But  this 
fieceftity  of  entry  for  the  purpofe  of  obtaining  the  pofteftion,  was 
^'uperieded,  or  made  umieceflary,  by  the  ftatute  of  ufes:  for,  by  that 
llat|ice,  tl^e  poQefixon  was  immediately  transferred  to  the  uftwf  f  »# 
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£  Note  S3i«1  4^ » '^  ^^  ^  bargainee  onder  that  Ibtfote  it  as  much  in  pofedkiw  r£7t« 
an^  as  capable  ofa  rdeafa  before  or  without  «iiCry»  as  a  hflee  is  ae  ^  ^ 
tke  commoD  }aw  after  entry.    AU»  therefbres  that  remained  to  be 
done>  to  avoids  on  the  one  hand,  the  neceffity  of  Evenr  of  ftifitt 
ifrom  tKe  grantor,  and,  on  the  odier,  the  neoeffity  of  an  a&aal 
entry  on  tne  p9rt  of  the  grantee,  was,  that  the  {MU'dcnlar  e|Late 
(which,  for  the  realbns  aDovementioned,  fiioaU  be  an  efiate  for 
years)  fliould  he  lb  framed,  as  to  be  a  bargsun  and  fale  within  the 
fiatate*    Origiaalty  it  was  jnade  in  fuch  a  manner  as  to  be  bodb  a 
leide  at  the  common  law,  and  a  bargain  and  lale  under  the  fotnte. 
Bat  as  it  is  held,  that  where  conveyances  may  operate  both  by  the 
common  law  and  ftaiute,  they  (haU  be  coafidered  10  operate  by  the 
common  law,  ankfs  the^  intention  iof  the  parties  appears  to  the  con- 
trary, it  became  the  pradice  to  iniert  among  the  operadve  words» 
the  words  hargaiu  andfaUt  (in  fad,  it  is  more  accorate  to  infert  no 
other  operative  words),  and  to  exjmfs  that  the  bargain  and  fa(e  or 
kafe  it  made  to  the  intent  and  pnrpofe,  that  thereby,  and  by  the 
fiatttte  of  oies,  the  lefiee  may  be  capable  of  a  releafe.    The  bar- 
gadn  and  lale,  therefore,  or  the  lea/e  for  a  year,  as  it  is  generally 
called,  operates,  and  the  bargatnoe  is  in  the  pofleffion,  by  the  fla- 
tace«    The  rdeafe  operates  by  enlarging  the  e&te  or  poflei&oo  of 
the  bargainee  to  a  fee ;  this  is  at  the  common  law,  and  if  the  ufe 
be  declared  to  the  releafee  in  fee  fimple,  it  continues  aa  eftate  at 
the  common  law  ^  but  if  the  ufe  is  declared  to  a  third  perfeo,  the 
fiatute  again  intervenes,  and  annexes  or  transfers  the  jK)ffeflion  of 
the  relesuee  to  the  ufe  of  the  perfon  to  whom  the  ufe  is  declared. 
It  hais  been  faid,  that  the  poflemon  of  the  bargainee,  under  the  Iea(e, 
is  not  fo  properly  merged  in,  as  enlarged  l^  the  releafe :  but,  at 
events,  it  does  not,  after  the  releafe,  ezift  difiindl  from  the  eftate 
pafled  by  the  releafe.    As  the  Operation  of  a  kafe  and  releafe  de- 
pends upon  the  leafe,  or  bargain  and  fale,  the  grantor  mnft  be  a 
perfon  capable,  at  law,  of  being  feifed  to  an  ufe,  otherwife  the  re- 
Infe  will  be  void  for  want  of  poflefiion  in  die  releafee.    By  fome 
very  rtfpe£UbIe  authorides  it  has  been  faid  that  a  corporation  can- 
not  be  feifed  to  an  uCe.    Fop.  72.     i.  Co.  RepJ^iaj.  a.    Bacon 
Stat,  of  Ufes  347.   Plo.  toa.  538.  JenlcCent.  195.   2.  Vez.399. 
Gilb.  Ufes  5.  170.  185.    Shep.  Touchf.  508.     A  contrary  doc- 
trine, fo  far  as  relates  to  the^  conveyances  of  corporadons  by  bar- 
gain and  fale,  feems  to  be  lud  down  in  fir  Tho.  tiolland  v.  Bonis, 
I.  Leo.  183.     2.  Leo.  121.    3.  Leo.  I7C.     And  fee  15.  H.  7. 
fol.  9.  pL  5.   To  avoid  doubt  upon  this  lubjefi,  it  feems  advifeable 
that  corporations  ihould  convey  by  feoffment,  or  by  a  leafe  and  re* 
leafe,  with  an  adual  entry  by  the  leflee,  piyviotts  to  the'  rekafe; 
after  which  the  releafe  will  jpw  the  reveriion.    Ic  may  alfo  be  ob« 
itnt^t  that,  in  txcbiuigiSt  ifont  of  the  parties  die  before  the  ex- 
change is  executed  bv  entry,  the  exchange  is  void.    Ant.  50.  b. 
But  if  the  exchanjge  be  made  by  leafe  and  releafe,  this  inconve- 
nience'is  pr^ented,  as  the  ftatute  executes  the  pofleflion  without  enr 
try,  and  all  incidents  annexed  to  an  exchange,  at  common  law,  wilt. 
be  preferved.'       IIL  4.  The  next  confideradon  is,  upon  the  doc- 
trine of  fowirs  deriving  tMr  tffeQ  frmn  tbiftautt  §f  ufu ;  but  the 
nature  of  thefe  notes  requires,  that  what  is  iaid  on  this  head  ihould 
be  confined  to  fome  general  obfervadons  upon  the  mode  by  whid^ 
powers  operate;  ana  the  reladon  which  the  deeds  by  which  th|y 
are  executed,  bear  to  the  deeds  by  which  they  are  created.     As  to 
ihe  firft,  all  powers  of  this  kind  are,  in  faft,  powers  of  revocation 
and  appointment:  indeed^  every  declaration  of  an  ufe  may,  in  fome 

refpeftj^ 
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xefptdl*  be  cOQ^red  as  an  appmntment  of  the  nib  or  ofes  to  wUidk 
t|ie  feoffee  is  to  ^nd  feifed :  but  the  word  appointmeat  is  general* 
hr  applied  to  thofe  caies»  where  either  the  power  of  ajppotntmeot  is 
nrft  refenrcdt  or  given,  with  a  fubfcquent  liaitatioii  of  ufos*  to  tako . 
place  amU»aipKl  in  default  of  the  appoiataieiit;  or  where  the  afisa 
^e  firH  limited,  and  a  power  is  afterwards  £^ven  to  fotne  pcribn  to 
limit  other  lUes.  As  the  ufes  limited  under  this  power  cannot  opoato 
but  by  the  poftponingft  abridging,  or  defeating  the  prior  ufes,  it  is 
ufual  in  fome  cafts,  to  precede  the  power  of  appointment  by  a  power 
of  reyocatknu  But  this  is 'immaterial.  The  poweri  of  leaiuie*, 
jointuring,  charging,  felliig»  and  excban^njg,  ufually  iaferted  sa 
marriage  {ettlements,  are  powers  of  revocation  and  appoiutmeoc*- 
AIl  of  them  poftpone,  abridge,  or  defeat,  in  a  greater  or  lefs  degree^ 
the  previous  ufes  and  eilates,  and  appoint  new  ufes  in  their  &ad» 
As  toon  as  the  ufirs  created  by  them  fpring  op,  they  draw  to  thea 
the  eftate  of  the  feoSee ;  and  the  Aatute  execotes  the  poiTeiiion* 
Bat  ic  mull  be  obierved,  that  thefe  powers  do  not  operate  as  a  Goa« 
vcyance  of  the  polfeiRoa  of  the  eftate,  but  a^  a  limiution  of  the  ole* 
Hence,  if  a  perfon,  having  a  power  of  appointment,  appoints  the 
eftate  to  J.  and  hb  heirs,  to  the  ufe  of  B.  and  his  heirs^  the  ufe  ia 
executed  in  J.  and  his  heirs,  and  3.  takes  only  an  equitable  fee^ 
Thus,  fuppofe  a  marriage  fettlement  framed  in  the  ulual  manner^ 
«ad  with  the  ufual  power  of  felling  and  exchaxiging  referved  to  the 
feoffees  I  in  thefe  cafes,  it  is  fometimes  expreUed,  that  it  ihall  be 
lawful  fer  the  feoffees  to  grant,  bargain,  fell,  and  convey,  fiu^ 
whatever  are  the  words  made  ufe  of,  they  can  only  operate  as  a  Umw 
taiioB  of  the  ufe$  and  the  vendee  will  take  the  legal  eftate.  If  the 
feoffees  make  a  conveyance  by  leafe  and  releafe,  there  is  no  doubt 
bat  it  will  be  effe^ual ;  it  will  operate,  however,  as  an  appointment^ 
the  releafee  will  take  the  legal  eftate,  and  if  the  releafe  is  made  to 
ofes,  the  intended  ^^«y/  fue  ufe  will  have  only  equitable  eftates. 
'to  explain  this  more  fully,  it  is  to  be  obferved,  that»  thofe  niea 
which  are  not  vefted  either  in  pofieffion  or  right,  immediately  oa. 
the  execution  of  the  deed,  are  termed  future  ufes,  and  are  faid  ta 
airife,  either  by  the  a£l  of  God,  or  the  a£t  of  the  party.  Mr.  Booth 
in  his  printed  opinion,  at  the  end  of  Mr.  I^Ullyard's  edition  of 
Sheppard's  Touchfloae.  gives  an  explanation  of  this  diftin&tonai 
which,  if  his  expreffions  are  underftood  in  the  ienfe»  in  which  it  ia. 
evident  he  intended  ufing  them,  will  be  found  perfpicaous  and  ez« 
ad.  <<  It  is  wholly  immaterial  he  fays,  «<  how,  or  by  what 
**  meanst  the  future  ufe  comes  in  efle ;  whether  by  means  of  fome, 
*^  event  provided  for,  in  cafe  it  happened,  in  the  creation  of  the 
<*  ufes,  wlttch  event  may  be  called  the  a&  of  God  $  or  by  meana 
^  of  Tome  work  performed  by  any  certain  perfon,. for  which  pro^ 
"  viiion  was  likewife  made,  in  the  creation  of  the  ufe^  which  may 
^  be  called  ihe  ad  of  roan ;  in  either  cafe,  the  flatute  operates  the 
**  fame  way  ;  for  the  inftant  the  future  ufe  comes  in  effe,  either  bjr 
^  the  ad  of  God,  or  by  the  ad  of  man,  the  ftatute  executes  the 
**  pofleffion  to  the^  ufe,  and  the  ceftuy  que  ufe  is  deemed  to  have 
**  the  feme  eftate  in  the  lands  as  is  marked  out  in  the  ufe,  by  the 
«*  deed  that  created  it.  When  the  ufe  arifes  from  an  event  pro- 
^  vided  for  by  the  deed,  it  b  called  a  future,  a  contingent,  aa 
^  executory  ote ;  when  it  arifes  from  the  ad  of  foroe  agent  or 
"*  perfon  nominated  in  the  deed,  it  is  called,  a  ufe  ariiing  from 
^  Che  execution  of  a  power.  In  truth  both  are  future  or  con-i 
^  tingent  ttfe9»  tiU  the  ad  is  done ;  and  afterwards  they  are,  by 
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TNoie  itl«1  *^  ^  opertdoa  of  die  ftttote,  aAual  eilates.    But  tin  done,  they  f  271,  h,! 

«•  are  is  fofpeac^  the  one  depending  on  the  win  of  hetvenvrhecker  I  ^  *  * 
^  the  ercm  Audi  happen  or  not,  the  other  on  the  will  of  man^ 
^  V/hSUt  thefe  laft  are  in  fofpence»  they  are  caBed  powers.*'  Ac« 
cbnKng  to  tUs  explanation,  the  nfes  laifed  hy  Hmltationt  to  firff 
and  omer  fens,  or  to  fiidi  firft  or  only  fim  who  ihaU  attain  twettty«( 
<Me,  or  to  the  fivriror  of  J.  and  ^.  or  to  the  right  hdra  of  £  8. 
dr  to  C.if  if.  dietin  theKle-dneof^.  ftcftcareaOdesarifing 
by  the  ad  of  God ;  as  thev  are  events,  defignaced  hy  the  wrm*^ 
Hal  deed*  bat  whidi,  thooffh  defignated  by  the  party,  d^iead  tar 
dieir  cKtCt,  on  the  will  of  Prondeoce.  On  the  other  hand,  where 
diere  are  limitations  to  fnch  ofes  as  jf  •  fliaH  appoint,  or  to  fedl  of- 
the  cMAdren  of  J.  as  J,  ihall  apocnnt ;  or,  where  a  power  it  given 
to  Jl*  to  jotntnre,  to  charge  with  pordons,  to  mongage,  to  leafed 
to  fell,  or  to  exchange )  in  all  thefe  cafes,  the  p^femt,  nAd  the* 
•ftates  and  interefts  are  to  be  defignated  by  the  party.  He  de* 
ignates  the  perfims,  the  children,  the  mortga^ee^  the  leifee,  the 
Vendee,  and  exchangee.  Thefe,  therefore,  are  laid  to  arife  by  the 
ift  of  the  pxrty.  From  this  explanation  it  is  evident,  thnt,  chere 
is  no  material  difference,  in  the  quality  of  the  nfes ;  the  dilferenot 
is,  in  the  aft,  which  prodaces  them.  In  the  Utter  cafe,  the  party 
has  the  power  of  nuilng  thtm„  and  it  is  in  that  fenfe,  that  the  wot 
power  is  ufed  in  this  paife.  I^ow,  if  an  etate  is  conveyed  to  Jw' 
and  his  heirs,  to  the  ofe  of  Jl.  for  life,  remainder  to  his  firH^and* 
other  fons,  fitcceiSvely^  in  tail  fhale ;  upon  the  birth  of  the  irH  fen, 
die  poftfion  is  execoted  in  him  by  the  ilatme.  Snppofe  the  eftatw 
were  conveyed  to  ^,  and  his  heirs,  to  the  nfe  of  ^.  for  we,  remainder 
to  fvfeli  nfes  generally,  or  to  fnch  fon  of  ^.  as  JR.  ihall  appoint,  and 
if.  appoints  to  the  m  of  his  firft  (on.  li^mediately  npon  the  vp^' 
pmntment,  the  nfe  is  executed  in  the  fon.  Then  how  does  thi* 
appointment  operate  t  Clearly  not  as  a  conveyance.  For  A  had 
only  a  life  ellate,  and  confeqoently  could  tiot  convey  an  vftate  tail,- 
to  his  owtt  fon ;  it  operates  therefore  as  a  defignation  of  the  per^ 
fon  to  taice  the  ufe :  his  right  to  makr  this  d^gnation  is  termed  a 
power  of  appointment,  the  exercife  of  it  is  termed  an  appoint- 
ment, the  perfon  taking  under  it  is  termed  the  appointee.  Thb 
Biay  be  made  more  clear,  by  confidering  how  it  would  have  flood 
dn  a  Kmitjkdon  of  ofes  at  common  law,  before  the  fUtuie  of  nfes. 
Till  that  fbtute,  a  oonveynnce  to  J.  and  his  heirs,  to  the  ufe  of  il. 
fer  life,  with  remjuader  to  fuch  ufes,  or  to  fuch  of  hb  fens,  as  he 
diould  appcrint,  was  tantamount  to  what  now  is  a  conveyance  onto 
and  to  the  ufe  of  J.  and  his  heirs,  in  tnift  for  B,  for  life,  remainder  ro 
truft  for  fuch  perfons,  or  for  fuch  of  his  ^fons,  as  he  fiiall  appoint. 
When,  at  common  law,  an  appointment  was  made,  to  the  ufe  <rf^ 
the  firft  fon,  the  traHee  flood  feiied  at  common  law,  to  the  nfe,  or, 
is  we  Ihould  now  call  it,  in  trnft,  for  that  Sfft  fon ;  be  thereupon 
became  the  ee/iit^  qtn  trujt.  Since  the  fhttute  has  executed  the  nfe, 
where  the  fon  takes  under  an  appointment  of  this  nature,  the  ufe  is 
executed  in  him,  and  he  is  the  ajlttf^fm  mfk.  Thus,  at  the  common 
fcw,  an  appointment  operated  to  fnbftitnte  one  eiftif  fm  trwfi  in  the 
room  of  another.  Since  the  ftatute,  an  appointment  operates  to 
fobftitme  one  rtftM^  fMi  nfk  in  the  room  of  anodier.  l*he  conclniioo 
is,  that,  wherever  a  partv,  having  a  legal  eftate,  ctmveys  it  to  a 
perfon  and  his  heirs,  to  fuch  ufe»  as  that  pcHbn  or  any  other  per- 
ton  ihali  appoint,  and  an  appointment  is  made,  it  operates  not  as  a 
convejjrance  of  the  land,  but  as  an  appobtment  of  the  ufe,  and 
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cottleqnrocly  Ike  appoiaiBe  takes  the  ale  or  I^;al  cfiate.    There- 
lbpe»  ai  has  been  obfenred  beibre»  if  a  perfim*  having  a  power  of 
mpvointmcntt  appoints  to  A*  and  his  heirs»  to  ttue  ofe  of  ^.  and  his 
keirsy  the  legal  eftate  is  in  ^.    In  the  iaae  manner*  if  a  perfon 
JiAvii^  a  power  of  felHng  and  cxchaoeiigy  conveys  the  eibte  to 
^*  and  his  heirs*  to  the  ufe  of  i?.  and  nis  heirs»  the  iegal  eftatc 
10  oqoally  in  Jk  by  the  excrafe  of  the  power.    It  is  generally 
trcie»  that  the  afe  created  under  the  power  takes  effieA  in  the  (ame 
aaanacr*  as  if  in  the  deed  containing  the  power*  it  had  been  infert- 
cd  tniead  of  the  power :  thus*  fuppote  an  eftate  conveyed  to  the  ufe 
of  ^.  for  life,  remainder  to  fnch  ufes  as  B*  ihonld  appoint*  and  in 
defaidt  of  appotatment*  to  the  nfe  of  J^.  and  his  heirs :  B.  appcnnts 
the  eiUte  to  C*  for  life ;  remainder  to  his  firft  and  other  tons  ia 
tail  malcL    After  chis  appointment  is  made^it  is  the  fame  as  if  the 
cilate  had  been  originally  limited  to  the  ufe  of  w#.  for  life*  remain* 
der  to  the  ufe  of  C*  for  life*  remainder  to  C.^z  firft  and  other  font 
in  tail  malet  remainder  to  B.  and  his  heirs.  ^  So^  if  the  eflate  is 
limited  to  A^  for  life ;  remainder  to  the  ufe  of  his  firft  and  other  fona 
n  tail  male*  with  power  to  A.  to  appoint  a  rent  charg;e  to  Us  wifo, 
with  ttfaal  remedies  and  a  term  of  years  for  fecuring  the  fame» 
and  10  chMTge  the  eftate  with  portions*  and  to  creau  a  term  of 
yean  for  focaring  the  fame*  and  he  exerci(es  thefe  powers;  it  is 
alM  fome*  as  if*  in  the  original  fettlement*  the  eftate  nad  been  li- 
anted*  to  the  ufo  of  A.  for  life*  remainder  to  the  ufe  and  intent 
<hat  the  wife  might  receive  her  jointure  and  diftrain*  and  enter 
lipoid  and  take  poCeffion  of  the  eftate*  in  cafe  the  fame  (hould  be 
in  arrear ;  and*  fnbjed  thereto,  to  the  ufe  of  truftees  for  a  term  of 
years  for  farther  fecuring  the  rent  charge ;  rematnder'to  the  .ofo 
that  the  lands  in  queftion  may  be  charged  with  portions,  and  fob^ 
je^  thereto*  to  the  ufe  of  truftees  for  a  term  of  years  for  rai/ing 
the  portions  ;  remainder  to  ^/s  firft  and  other  fens  fucceffively  ia 
tail  male.     The  rehttion  therefore  which  the  deed  by  which  the 
power  of  appotatment  is  executed*  has  to  the  deed  by  which  the 
power  is  created*  holds  fo  far  as  the  ufe  thus  appointed  derives  its 
efied  from*  and  is  ferved  by  or  out  of*  the  original  feiilaof  the 
eottufoe*  recoveror*  feoftee*  or  relcafee;  and  as  it  precedes  and 
takes  {i^e  of  all  the  ufcs  limited  fubfequent  or  fubjed  to.  th^ 
power.     In  this  fenfe  it  clearly  has  a  relation,  to  the  deed  by 
which  it  is  raifed*     But  it  has  no  other  relation  in  point  of  timev 
In.  the  cafe  of  the  duke  of  Marlborough  v«  lord  Godolphin*  a  Veaw 
61  •  lord  Sunderland  left  the  intereft  of  30,000 1.  to  his  wifo  fof 
ker  life*  and  the  principal*  after  her  deceafe*  to  fnch  of  her  chil* 
dren  as  (he  Oiould  by  deed  or  will  appoint*    By  her  wiil  ftie  ap^ 
pointed  acool.  to  mr.  Spencer  and  1  jool.  to.  lady  Morpeth*  who 
both  died  ia  her  fifo«»time«    It  was  contended*  that  the  appc^nt* 
ment  related  back  to  the  time  of  lord  Suoderland's  will*  which 
relatioD  ivould  over«reach  the  death  of  the  two  parties*  who  wero 
aUve  at  the  time  of  the  death  of  the  teftator,  lord  Suodnland;  and 
then  it  would  be  confidered  as  veftiog  in  them  in  their  lives*    But 
lord  Hatdwicke  denied  this.    He  admitted  that  an  nfe  taking.  e£m 
£c&  by  virtue  of  au  execution  of  a  power*  was  taken  under  the  an* 
thority  of  that  power*  but  mt  frua  tht  tinu  of  its  creation;  and 
he  exemplifies  th:s  diftin£fcion  hy  appointments  of  ufes ;  in  which 
€aii%  fays  his  lordihip*  if  a  feofment  is  executed'  to  iuch  uies  as 
the  fcoftbr  ftiall  appoint  by  will ;  when  the  will  is  made*  it  is  clear 
the  jpposntee  is  in  by  the  CeoFment*  but  has  nothing  from  the  time 
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£Wrtc  aji.)  ofdieexec«dMiofiheftaffgBiiit^fcMtovctdigetoteblAi|«i<r27r   lJ 
lie  diCMBfOB  decieed  dwfe  Icgiflict  10  tovc  kp£^  /  *  n 

Ifae kgaiees ia tlie Uepdiae of ihe tdUlor.   Tkb ihews toirnwdi  { 

k  ii  neceflarj  to  ^aaUfy  the  general  evpieffioBi  abevc  aUnded  la 
It  alfo  MCQQcikt  theoi  wkk  a  kMvm  ckcimfhurr  weodbg  ' 

fmvcrs  offihif  aatwe*  wuh  wliich  k  is  odnerwiTe  difficult  lo  leooft-  I 

cile  Atm,  vis*  thac  hy  «a  eacecntipii  of  a  ^eocsal  power,  a  pccte  1 

any  limit  eftalst  which  he  eonld  not  lilwt  hf  the  deed  in  whkh  ' 

die  power  i*  coatained*  By  a  geneiai  power  of  appoiatmcnt  ii 
sndedlood  thac  kind  of  powei:»  which  CBtf>les  the  party  Q>  appmac 
the  eibie  to  soLf  perlbos  he  thinka  peoper  i  and*  in  thii  feofe.it i« 
oppofed  to  a'qualified  or  particmar  power#  which  enables  the 
forty  to  appoint  to  or  among  partieaiar  oSijeda only  ;  as  apowcr 
of  appointiDg  to  his  cbildreB>  or  the  children  of  any  other  perfen^ 
A  general  power  of  appointment  has  no  tendency  to  n  perpe- 
tuky»  as  from  iUTerynatnre»  it  enables  the  party  to  veil  the  whole  * 
lee  in  himleif»  or  in  any  odier  peribo»  and  to  lifaeraie  the  eiatt 
entirely*  from  erery  fpecies  of  limitation*  meoafiftent  widi  that  lae« 
In  fad  therefore  givior  a  peiibn  foch  a  power,  is  oeariy  the  frmn 
'  as  giving  him  the  abiokite  foe.  The  only  difoence  as»  that  k 
cnames  him  to  dOb  through  the  medium  of  n  feifoi  pievioadf 
createdfthat  which,  if  the  tee  had  been  nChnlly  Hmiied  tt>  him,hir 
snigbt  do  by  a  conveyance  of  the  land  itfelf ;  fo  that  ia  both  cafoa 
his  power  of  alienatioo  is  of  the  fame  extent.  Bau  in  the  .cafe  of 
n  partknlar  or  qaaliikd  power,  where  the  objefti  are  linked,  dm 
cafe  is  entirely  dtfierent.  The  limitatton  of  the  obfcds  takes  the 
land  out  of  commerce,  and  of  courfe  has  a  tendency  to  that  par* 

CKidty,  which  the  Engltih  law  of  real  p|operty  dales  not  amaib 
he  confequence  therefore  is,  and  by  n  lerics  of  cafes  it  now  ap* 
pears  ta  be  fettled,  that  where  the  power  is  generals  eftaaes  rar 
fife^  with  remainders  over,  may  be  limited  nnder  them  to  perfena 
not  ie  ^  at  the  time  of  the  execntioo  of  the  origioal  deed»  in  tbt 
lame  manner,  and  to  the  feme  extent*  as  if,  inftead  of  being  de« 
rived  out  of  the  feifin  of  the  feoffees  of  the  originai  deed,  and  in 
diat  point  of  view,  as  making  a  part  of  that  deed,,  the  ofes  and 
dUtes  fo  limited  were  created  by  an  original,  fahAantire*  inde* 
pendent,  and  integral  conveyance.  On  the  other  hand,  in  i^  cafe 
of  n  oarticnlar  or  qualified  power»  that  b,  where  the  objeds  am 
oualined,  as  a  power  of  appointing  to  the  children  of  the  party  him* 
ielf,  though  perhaps  it  may  enaUe  him  to  appoint  life  eftaacs*  to  chil« 
dren  anbom  at  the  date  of  the  deed  creating  the  power  i  ^et^  if  ia 
enables  him  to  appoint  life  eftates  to  thofe  chiidren,  k  certnmly.4<i^ 
not  anthorize  him  to  extend  the  appointment  to  thechttdren  oi  thefo 
children,  fo  as  to  make  them  uke  by  parchafe,  nor  to  i^ipoint  any 
other  eflate,  which  might  not  have  been  created  by  the  very  deed- 
creating  the  power.  In  all  cafes  therefore  of  particular  or  qoahfied 
sowers*  both  in  the  creation  and  the  exercife  of  them*  care  Aoold 
oe  taken  to  afeertun,  that  the  ufes  which  the  partv  b  empowered  m 
raife  under  them,  or  adiially  afliimes  to  raife  uniler  them,  when  Jie 
comes  to  exercife  the  power,  are  fuch  as  the  deed  creating  the 
power  might  itfelf  have  raifed.  It  may»  however,  be  proper  to 
add,  that  between  deeds  and  wills  there  is  thb  material  diftindioa : 
a  deed  takes  effect  immediately  on  'the  execution  of  it  ;-«-a  wtU  is 
ambulatory,  and  waits  for  its  effed  tiU  the  teftator*^  deceafe.  la 
enquiring  therefore  into  the  legality  pf  the  limnations  wo  am 
fpeaking  of»  the  reference  in  the  cafe  of  a  deed,  ihooldbe  to  the 

time 


Lib.  ^.  OfRelcafes.  Sc£l.  46^. 

time  of  its  txeCQticm ;  bat  the  refoence  hi  the  cife  of  a  vnH, 
ftoidd  be  to  4e  dextfa  of  the  partf.  If,  therefore,  in  a  deed  exer* 
cifiiig  fnch  particular  power  of  appointment,  there  it  a  Kraitatioii 
lor  hfe  to  a  perfon  antx>ro>  with  remahiders  orer  to  his  fons  in 
Ibid  fettlejneot,  thefe  remainders  over  wiH  be  nAd,  and  win  not 
he  helped  though  a  fon  is  bom  on  the  following  day.-— In  the  eafe 
of  a  will  it  is  different.  If  the  4bn  is  bom  in  the  party's  life,  he  is 
capable  of  a  limitation  to  htmfdf  for  life,  with  remainders  orer  to 
bb  fons  in  MEt  fetdement. '  In  cafes  of  tlds  nature,  there  is  another 
material  difHndlon  between  deeds  and  w^lls.  In  deeds,  technical 
cxprefions  are,  in  ibme  cafo,abrofutely  neeeifary,  fo  thatthey  cannot 
be  Applied  by  others,  however  forcible  or  dear ;  in  other  cafes  they 
have  a  detertmnate  fenfe  appropriated  to  them  by  law,  in  which^ 
and  in  no  other,  the  law  permits  them  to  be  conftraed.  In  wills 
titcrc  is  a  greater  iatitade  of  conftm^on :  technical  expreflions  are 
never  neteffary^  and  every  expreffion  is  conflraed  in  the  fehfe,  in 
which  the  teftator  appears  to  have  defigned  to  ufe  k ;  fo  that,  when 
hb  intention  b  once  dtfcovered,  whetner  he  ufes  *  technical  Ian- 
gaage  or  not,  and  if  he  uies  it,  whether  he  nfes  it  in  a  proper  or 
an  improper  fenfe,  his  vnA  is  conftrned  folely  with  a  view  to  w^at 
appears  to  be  his  ob^ons  meaning,  and  not  according  to  the  rigid 
er  technical  import  of  his'  expremons.  Another  rule  in  the  con- 
ftmffion  cfwAls,  which  is  admitted  in  a  mnch  greater  ladtnde  than 
it  is  in  the  conftrnffion  of  deeds,  is,  that,  when  a  teftator'sr  ^neral 
intent  appears,  the  con#t,  in  order  to  give  it  efFedl,  will  facrtfice  ta 
it  a  partienlar  intention  inconftftent  wiu  it.  Now,  in  the  cafes  we 
are  ^yea^ng  of,  wheiv  the  fimitadons  are  conftrued  to  import  a  life 
eftate  to  an  mibom  fon,  and  fncceffive  efbites  tail  by  pnrchafe  to 
die  fons  of  that  fon,  there,  in  a  deed,  the  latter  limitations  fbfpend 
the  inheritance  from  veiling  beyond  the  period  allowed  for  its  faf- 
penfion  by  the  roles  of  law,  and  are  therefore  void.  Bat,  in  the 
caie  of  wiHs,  the  law  wifi  not  conilrue  thefe  expreffions  thns  rigid- 
ly. From  the  maniieft  tenor  of  the  devifes  we  are  fpeaking  of,  it' 
flMift  appear  to  be  the  intention  of  the  party,  that,  all  the  iiroe« 
(male  or  female,  as  the  cafe  may  happen)  fhonld  take  the  eilate. 
TMa  is  his  general  intention :  beiides  this,  he  appears  to  intend, 
tiat^  they  Aould  take  the  eftate  in  that  manner,  which  if  allowed, 
moft  neM&nly  give  efbites  by  porchafe  to  the  fons  of  the  unborn 
fon.  Thb  is  his  panicolar  intention ;  hot  it  cannot  be  efFednated, 
being  contrary  to  law.    To  allow  it  therefore  woald  fubvcrt  his 

Senml  intention.  The  court  therefore,  to  give  effect,  as  far  as 
le  law  admits,  to  the  teftator's  will,  facrifices  the  particular  to 
che  general  intentf  afnd  conformably  to  this  principle,  as  the  ge- 
neral  intent  can  oidy  be  anfwered,  by  giving  an  elUte  tail  to  the 
anbom  foo,  the  conrt  wtllconftrue  the  devife  to  import  an  eftate  tail 
to  him.  This  oonftrafiblon,  by  making  the  fons  of  the  anborn  fori 
take  by  defcent,  facrifices  the  teifattor's  intent  that  they  (honhT' 
take  by  pdrchafe ;  but  bv  letting  in  all  the  ifTae,  preferves  his  ge- 
neral intent,  that  all  the  riTue  (honld  take— ^fee  Dymock  v.  AppBn, 
4*  Term  Rep,  8a.  Hmnberftone  v.  Hnmberftone,  l.  Peere  Wil- 
liams 33a;  Chapman  v.  Browne,  3.  Burr.  1634;  NichoH  v.  NicKoII, 
2.  Black.  Rep.  1159';  Pitt  v,  Jackfon«  1.  Bro.  Ch.  Cafes,  515  and 
Roblnfoo  V.  Hardcaftte,  2.  Term  Rep.  241.  To  this  point  th?  ulti- 
mate decree  in  the  great  cafe  of  Hopkins  v.  Hopkint  is  very  im- 
portant. As  the' points  in  that  cafe  mvdve  Tome  of  the  mofi  in- 
terefthig'dodrhies  of  the  law  of  ufes,  and  the  printed  account  of 
•9  thcxn 
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£Note  sji.]    tlftem  i$  to  be  fbnad  oolyr  in  ieptnte  and  cktadied  cafei*  taken  bjr  fiTX.  b 

difierent  reporten»  and  in  different  ftages  of  the  canfe*  and  as  im  ^  ' 
account  has  yet  i^>pearcd  in  print  of  the  final  decree*  it  was  thoaghc 
the  fi)Ik>wing  fucanft  account  of  the  whole  caofe  would  be  ac* 
cepuble  to  the  reader*  and  woold  not  be  confidered  as  mifplaced 
in  the  prefcnt  notc^-The  cafe  was,  that  Mr.  Hopkins  by  his  will 
devifed  his  eftates  lo  the  nfe  of  tmftees  and  their  heirs*  in  truift  for 
$amoel  Hopkins,  (the  fon  of  John  Hopkms  the  teftator's  coufin, 
and  his  hair  at  law*)  for  his  life ;  remainder  to  his  firft  and  other 
ions  fucceffively  in  tlul  male  i  and  for  want  of  fach  ifloe*  '<  in  cafe 
**  his  faid  coufin  John  Hopkins  (honld  have  any  other  fon  or  fbns 
«  of  his  body  lawfidlr  begotten,  then  in  truft  for  all  and  every  of 
"  fttch  other  fon  and  fons,  refpe£UvcIy  and*  faccefively,  for  their 
"  refpe6tivc  lives ;  with  the  like  remainders  to  dieir  ieveral  fons, 
^'  fuccciBvely  and  refpedively,  as  are  thereinbefore  limit^  to  the 
^'  ifTuc  male  of  the  faid  Samuel  Hiu^ias*  fon  of  the  faid  John. 
"  Hopkins;  and  for  default  of  fuch  iftue,  then  in  troft  for  the  firfl 
and  every  other  ion  of  the  body  of  Sarah,  the  eUeft  daoghier 
of  his  (aid  coufin  John  Hopkins*  lawfully  to  be  bc;p>ttcn,  fuc« 
•«  ceflively  and  according  to  priority  of  birth*  for  thew  refpeffive 
^  lives;  with  remainders  to  the  heirs  male  of  the  body  of  ev^ 
*'  fuch  fon*  refpefdvely  and  fucceflively*  the  elder  and  the  heirs 
*'  male  of  his  bod^  to  take  beSote  the  youn^^r  and  die  hdrs  male 
<'  of  his  body  ifiTumg ;  and  for  want  of  fuch  ifiiieb  then  in  truft  for 
the  firft  and  every  other  fon  of  t^e  body  of  JUfary^the  fecood  ' 
daughter  of  his  (aid  coufin  John  Hopkins*  lawfuUjr  to  be  bepK* 
ten,  fi^c^effively  and  refpe^dy*  according  to  priority  of  birth, 
for  dieir  refpettive  Uves ;  srith  remainders  to  the  heirs  male  of 
the  bodies  of  every  fuch  fon*  refpeftivelvand  fucceflively*  the 
elder  and  the  heirs  male  of  his  bod^  to  take  before  the  yoonj^cr 
**  and  the  heirs  male  of  his  body  ifi[uing  s  and  for  want  of  iuch 
"  ifitie*  then  in  trufl  for  the  firft  and  every  other  fon  of  the  body 
**  of  Elizabeth*  the  third  daughter  of  his  faid  coufin  John  Hopkins, 
"  lawfully^  to  be  begotten*  fuccefEvely  and  refpe&ively*  according 
*'  to  priority  of  birth*  for  their  refpedtive  lives ;  with  the  like  re- 
'*  mainders  to  the  heirs  male  of  the  body  of  eveipr  fuch  fon,  re- 
*'  fpe^vely  and  fucceflively*  the  elder  and  the  heirs  male  of  his 
••  body  to  take  before  the  youn^r  and  the  heirs  male  of  his  body 
**  iflinng ;  and  for  want  of  fuch  iflfue*  then  in  truft  for  the  firft  and 
'<  evtiy  other  fon  of  the  body  of  Hannah*  the  yonngeft  daughter 
of  his  faid  coufin  John  Hopkins,  lawfully  to  be  begotten*  fuccef* 
fively  and  refpe^vely*  according  to  priority  of  birth*  for  their 
**  refpedive  lives  {  with  the  like  remsinders  to  the  heirs  male 
«<  of  the  body  of  every  fuch  fon  refpeftivdy  and  fucceffivdy* 
*<  the  elder  and  the  heirs  male  of  ms  body  to  take  before 
**  the  younger  and  the  heirs  male  of  his  body  ifluing;  and 
**  for  want  of  fuch  iflTue,  and  in  cafe  his  faid  coufin  John  Hop* 
•*.  kins  (hould  have  any  other  daughter  or  daughters  lawfuUy 
^  begotten,  then  in  truft  for  the  firft  and  every  other  fbo  of  etery 
«<  fuch  other  daughter*  refpedively  and  fnccefllvdy*  according  to 
<«  priority  of  birch,  for  thdr  refpedlive  and  fucceflive  lives ;  with  the 
«*  like  remainders  to  their  feveral  and  refpedive  heirs  male  foe* 
<'  ceffively,  the  elder  and  the  heirs  male  of  his  body  to  take  before 
•<  the  younger  and  the  heirs  male  of  his  body  ifiuing  $  and  in  de«  . 
•^  fault  of  Iuch  iffue,  then  in  uull.for  the  firft  and  every  other  fon 
«  of  his  coufin  Hannah  Pare,  the  then  wifb  of  Francis  Dare,  and. 
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^<  diaagl^terofliis  uncle  Samuel  HopkmStd«ceafed,  lawfully  begoc* 
^  ten  or  to  be  begotten,  fucceiSvely  and  refpe^ively,  according  to 
*'  priority  of  birth,  for  their  refoedive  lives ;  with  the  like  remain- 
**  den  to  the  heirs  male  of  the  oody  of  every  fuch  fon  refpe^vely 
**  and  facceffivelvy  the  elder  and  the  heirs  male  of  the  body  of 
"  every  foch  fon  refpedivelf  to  take  before  the  vounger  and  the 
'*  hdrs  male  of  his  body  iflinng;  and  for  want  of  foch  iiTue,  then 
^  in  trnft  for  James  Bennett*  the  only  fon  of  hiis  CQufin  Sarah  Allo« 
**  way,  then  the  wife  of  Witliam  Alloway,  and  another  danghter  of 
**  his  faid  nncle  Samuel  Hopkifis  deceased,  by  Mr.  Bennett  her 
«*  former  hufband^  for  his  the  faid  James  Bennett's  life ;  with  re« 
**  mainder  to  his  firft  and  every  other  fon,  lawfully  to  be  begotten, 
^  fucceflively  according  to  priority  of  birth,  and  the  heirs  male  df 
««  every  foch  fon  refpeSively  and  fvccei&vely,  the  elder  and  the 
^  heirs  male  of  his  body  to  take  before  the  younger  and  the  heirs 
**  male  of  his  body  lAiing ;  and  in  default  of  (uch  iflUe,  then  in 
**  trull  for  his  own  right  heirs  for  ever;"  With  a  provifo,  thai  who- 
ever ihould  come  to  his  eftate  ihonid  take  his  furname  and  coat  of 
arms ;  and  a  provifo,  difpofing  of  the  rents  during  the.nuRorities 
4>f  the  devifces :— And,  after  giving  a  great  number  of  legacies,  he 
gave  the  reft  and  reiidue  of  bis  perfonal  eftate  to  hia  executors,  ia 
txufk  that  the  fame  (booM  be  by  them,  or  the  furvivors  of  them 
withal  convenient  fpeed,  laid  out  in  the  purchafe  of  meiTuages^ 
lands,  and  tenements  of  inheritance  in  England,  to  be  conveyed  to 
Che  executors  and  their  heirs,  upon  the  ieveral  trufts  and  for  the 
fame  purpofes  as  were  thereby  declared  touchine  the  eftates  he  was 
Chen  tfifed  of»  and  which  he  had  devifed.  And  uie  tedator  appoint- 
ed fir  Richard  Hopkins,  John  Rudge,  and  James  Hopkins,  execu- 
con  ojC-hift  wiU.  And  after  his  deceafe  it  was  proved  by  fir  Richard 
and  jnr.  James  Hopkins.  Samuel  Hopkins,  the  fon  of  John  Hop- 
kins, the  teftator^s  coufin,  died  in  the  tefhitor's  life.  After  the  tef- 
cor's  death,  John  Hopkins  the  coufin  ^nd  heir  of  the  tedator,  and 
Ilia  four  daughters,  the  (aid  Sarah,  Mary,  Elizabeth,  and  Hannah 
Hopkins,  and  alfo  Amey  Hopkins,  another  daughter  of  John  Hop^ 
kins  the  coufin,  born  after  making  the  faid  will,  exhibited  a  bill  in 
chancery  ag^ft  fir  Richard  Hopkins,  John  Rudge,  and  James 
Hopkins,  and  againdjohn  Dare,  Francis  Dare,  and  Philip  Dare, 
infants,  (children  of  Hannah  Dare)  and  alfo  againfl  the  faid  James 
Bennett :  ilatingi  ambngft  other  things,  the  will  of  mr.  Hopkins ; 
and  praying  that  the  executors  migbt  account  for  the  teilators  per- 
fonal etiate,  and  the  rents  and  profits  of  his  real  ellace,  and  that 
iiich  of  thoie  profits  as  did  not  pafs  by  his  will,  together  >vith  the 
legacy  given  to  John  Hopkins  the  coufin,  might  be  paid  to  him, 
and  that  the  re(idue  of  the  faid  tedator's  perfonal  efiate,  after  pay- 
ment of  hb  debts,  legacies,  and  funeral  expenccs,  might  be  placed 
out  in  proper  purchaies,  according  to  the  dircdlions  in  the  teilator's 
will ;  and  in  the  mean  time  be  improved  at  interefL  In  Hilary 
term  1732,  Hr  Richard  Hopkins  and  James  Hopkins  filed  a  crofs 
bill  again  ft  the  complainants,  to  have  the  trulls  of  the  will  carried 
into  execution,  and  for  an  accpum  of  the  real  and  perfonal  eftate  of 
the  teflator.  On  the  acth  Oltober  1735,  by  a  decree  in  thefe 
€au(es,  by  the  mafter  or  the  rolls,  it  was  declared,  among  other 
things,  that  the  plaintiff  John  Hopkins  was  entitled  to  the  rents 
aynd  profits  of  the  teftator's  real  eftate  accrued  fince  his  deceafe,  tiU 
iome  perfon  ihould  come  in  beine,  that  ftiould  be  en  tided  to  an 
€&a(c  f<0r  life^  according  to  the  limitations  in  the  faid  will;  and  thai 
VojuIIL  (A  a)  he 
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£Note.a3i.]  he  was  in  like  manner  entitled  to  the^  furplas  produce  of  tfie  faid £271.  D. 
tsfiator's  perfonal  ef!ate»  after  payment  of  the  anndal  tumn  chai^d 
thereon  by  the  faid  teftator's  will;  and  that  the  refidae  of  the  perfonal 
cflate  was  to  be  laid  out  in  the  purchafe  of  landt,  with  the  appro- 
bation  of  ths  ma(!ef»  and  fettled  to  the  fame  uf(»s  an4  npon  the  iame 
ifufls  as  the  reiA  eftates;derifed  by  the  faid  tefttftor's  wilU'  flood  fet- 
tled; and.that  until  fuch  purchafe  could  be  found  ou^,  the  peHbnal 
eftate  Oiould  be  put  out  at  intereft  upon  government  or  other  feco* 
nQes«  with  the  approbation  of  the  mailfer»  in  the  names'  of  iir  Ri- 
^  chard  Hopkin^  and  Janies  !iopkin.'«,  upon  the  truf^s  of  the  will,  ancf 

the  furplns  rf  nts  and  profits  of  the  eflates  derifed  to  fir  Richard 
Hopkina  an3  Jaimes  Hopkins,  and  the  eUates  to  be  purchafed  as 
aforefaidy  and  alfo  the  furplus  produce  of  the  faid  perfonaf  eftate, 
until  fuch  purchafe  was  made,  was  to  be  paid  to  John  Hopkins,  the' 
ccfftator*^  cooiin,  until  fonte  perfon  (hould  come  in  being,  that  Ihould 
be  entitled  to  an  eftate  for  life,  according  to  the  limitations  of  the 
teftator's  will.      On  the   i8th  November  I734t  the  caufe  came 
before  lord  chancellor  Talbot  upon  an  appeal ;   and  the  decree 
was  affirmed,  with  the  addition  that  the  words  <^  in  poff'ftton'' 
ihould  be  inferted   in   the  decree  in  two  places  next  after  the 
daufe  **  until  fome  perfon  fhould  come  in  being,  that  ftiould  be  en- 
•••tided  to  an  eftate  for  life."— The  report  or  this  caufe  in  Caf.  in 
Eq.  temp.  Talbot  44.  re&ches  the  period  of  the  caufe.-    By  the  de- 
crees made  on  thefe-  parts  of  it,  the  two  following  important  points 
were  fettled ;  that  during  the  fufpenfe,  which,  by  the  death  of  Sa- 
muel Hopkins  in  the  telbitor*s  life-time,  took  place  during  the  fife 
of  John  until  h'^  had  another  fon,  or  untii»  by  his  deceafe  without 
other  iiTue^  (if  that  event  had  happened,)  the  poflibility  of  his  hav- 
ing another  fon  would  have  decermined,  the  limitation?  enured  as 
executory  devifes;  and  that,  during  fuch  fufpenfe,  the  rents  and  pro- 
fits of  the  real  eftate  being  undifpofed  of  by  the  teftator,  (his  difpo- 
fition  of  them  having  effedt  only  during  the  minorities  of  the  per-* 
foQs  a£lually  entided,)  belonged  to  the  heir  at  law.— Here  the  caufe  i 

was  left  by  lord  Talbot's  decree. — In  June  1736,  John  Hopkins 
had  a  fecond  fon  named  William »  who  died  in  the  following  De- 
cember.—Upon  this,  the  eldeft  fon  of  Hannah  Dare  having  attain- 
ed 21,  and   being  the   firft  tenant  for  life  in  eje^  brought  his  i 
bill  to  have  a  fettlement  made  by  the  trufbes*  in  which  fettle-                  1 
ment  he  infifted  to  be  made  immediate  tenant  for  life.— In  this                 1 
ftage  of  the  bulinefs  it  was  argued,  that  the  efbte  having  become                 | 
vefted  in  the  fecond  fon  of  John  Hopkins  (the  teftator's  coufin)                 j 
and  by  his  death  without  ilTue,  the  fufpenfe  of  there  betn^  a  fatnre 
child  of  John  Hopkins  being  again  renewed,  the  ulterior  Imnititions 
jDuft  operate  as  contingent  remainders,  and  that  as  there  was  no  efbte 
to  fupport  them»  they  were  abfolutely  void,  and  the  heir  at  law  of 
courfe  entitled  to  the  eftate.    In  anlv^er  to  this,  it  was  contended* 
that  the  fubfequent  limitations  might  be  fnpported  as  fo  many  dif- 
tin^  executory  devifes ;  but  that,  if  it  was  necefTary  to  confider 
them  as  contingent  remainders,  they  were  good  in  their  orieioat 
creation,  and  fupported  by  the  legal  fee  outftanding  in  the  traftees» 
Thefe  points  came  before  lord  Hardwicke  in  i;^38»  and  his  lordftlip               | 
was  of  opinion,  that  the  preceding  freehold  being  once  veiled,  the.              I 
ulterior  devifes  thereupon  operated  as  contingent  remainders;  and 
liaving  once  become  fuch,  no  fubfequent  event  could  make  them 
enure  as  executory  devifae ;  fo  that  they  were  thenceforth  to  be  eon- 
fidered  as  contingent  remainders ,  and  his  iordfhip  was  of  opinion, 
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that*  c&e  legit  fte  in  the  tniftees  was  fufficient  to  fupporl  tb^m. 
Mr.  Atkyns's  report  of  this  cafe,  k  vol.  579,  embraces  this  ftaee 
of  itr    After. this  there  is  no  printed  account  of  ttiis  important  ca^*. 
From  the  proceedings  of  the  cau(e»  it  appears,  that  John  Hopkins^ 
the  coofin  of  the.tellacor,  died  without  i/lue  male,  and  without  hav- 
lag  had  any  fon  except  Samuel  and  Wil)iam.-*>Sarah  Hopkins  had  one 
dsiug^ter,  who  died  an  infant  and  unmarried;  and  afcerwardj&  Sarah 
died-o^Mary  had  a  fon  and  a  daughter,  who  both  died  without  iflue*; 
Imd  afterwards  Mary  Kerfelf  dtea.-*«>Elizabeth,  the  third  daughter, 
incvrmarried  with  Benjamin  Bond,  efouire,  by  whom  (he  had  iflue 
«ne  ibci,  named  Benjamin  Bond  Hopkins,  he  having  taken  ujpoa 
ham  the  name  and  arms  of  Hopkins,  in  purfuance  of  the  direflions 
fior  that  purpofe  contained  in  the  legator's  wi]Iw«4iannah,  the  fourth 
dftughcer,  intermarried  with  William  Halle t,efquire,, and  died,  leav> 
iag  one  only  child,  named  Hannah.    Amey,  the  youngefl  daughter 
of  John  Hopkins  the  coafin,  died  an  infant,  and  without  iifue.  John 
X>ar^  alfo  died,  leaving  ane  (on,  alfo  named  John  Dare;  and  Frances 
Daire  alio  dMd.«**ln  177a,  mr.  Benjamin  Bond  Hopkins  fufFered  a 
ffvcovery  of  the  eftates,  and  declared  the  ufe  to  himfelf  in  feeHmple. 
la  Michaelmas  term  in  the  fame  year,  he  filed  a  fupplemental  bifl 
Sv  chancery  againft  the  truftees  of  the  real  and  pergonal  eftate  of 
the  teilator  John  Hopkins,  and  his  heirs  at  law  and  devifees  ini-e^ 
maiader,  and  prayed  thereby  that  the  real  eflates  might  be  conveyed 
to  him  amd  his  heirs.     On  ^he  8th  July  17741  the  caufe  was  heard 
l>efoi;e  lord  chancellor  Bathurft,  and  bis  lord  (hip  thereupon  finally 
ordered,  that  the  tf  uftees  (hould  convey  the  real  eftates  to  Benjamin 
Bond  Hopkins,  and  his  heirs*  or  as  he  fhould  appoint.— *-ln  the  exe- 
cution of  powers,  too  rigid  an  adherence  to  the  form  prefcribed,  cant- 
Hoc  be  obfcrved :  hut  ic  is  not  neceiTary  that  the  words,  or  even  the 
form  of  the  power,  Ihould  be  iifedy  if  the  material  circumftances  of 
the  power  are  parfued,  and  the  party  appears  to  have  had  the  (ubjeft 
of  his  power  in  contemplation.  By  a  {cries  of  acknowledged  author 
ricies  it  is  fettled  b«yend  all  doubt,  firil,  that,  to  avalid^exercife  of  a 
power,  a  reference  to  or  notice  of  that  powe/  is  not  necefiary,  if  ic 
infficieatly  appears  that  the  party  intends  exercifing  it:  Second! V(^ 
that  it  is  coiUidered  as  fufiicient  evidence  of  the  party^s  intention  to 
^xercifa  liie  power,  if  his  intention  appears  to  be,  to  do  that  aft 
which  hss  power  authorises  him  to  doy  but  which>  he  is  not  au* 
thortzed  to  do,  without  reforting  to  his  power,    Tlius,- where  te» 
vant  for  life^  wi(h  feveral  remainders  over  in  ftn&  fettlement,  and 
Mth  a  general  power  of  revocation  and  new  appointmenr,  conveys 
<I0  a  purchaser  by  lc^{e^  and  reieafe>  bargain  and  fale»  or  feofP- 
uenty'wtchout  noucing  his  power,  it  is  a.  valid,  but  a  very  informal 
ood  inf^oper  execution  of  the  power ;  ior  the  pasty  cannot  veft 
the  fbe  i&  the  ^rchafer  whhoat  reforting  to  his  power,  it  is  there* 
#bre  tfvident,  he  iniends  exercifing  it ;  and  confequently  if  the  fbr^ 
snolifiies  pefcrihed  by  the  power  are  purfued,  it  will  be  coafideretjl 
«s  a  iobftantial  execution  of  the  power.      Still  it  is  neceflaitf 
thaft  it  (hoold:  appear,  to  be  the  intention  of  the  j>arty  to  exer« 
ciie  the* power;  and  therefore,  generally  fpeaking,  u.  is  ntsccSkrf 
Im  flioald  montioa  the;  property  which  is  the  fub^efl  of  the  power* 
>See  >fir  Edward  Clere'r  cafe,'6.  Rep,  1^7.    1^.  Mod.  469.     Guy  v; 
Normals,  &*  Tho.  Raj^mond,  29^    Snaps  v.  Turtcur,  2.  Roli  Ahr! 
^^5.    FitiewiKlia«>*.s  cafe^,  Moore  68 1'.    Tibbtftt  v.  Lee;,  Hob;  5 Mi 
Fiocgtrald  v;  lord  Pauconberg,  Fitzgil^n:  2 1^.     Tomlirtfoo  v^ 
l>ifgh(aib  krF.  W«  1*49.     J«akins.v.ileyriakrilard»..395^  ».  Lev* 
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[Note  231,]    ijQ^     Campbell  v.  Leach,  Amb.  7^.     McAcon  v.  Hutchmfofiyr27I. 

I.  Atk.  558.  and  ex  parte  fir  George  Cafwail, ibid.  559^-^ln  all^    ' 
cafes,  however,  where  there  is  an  taform^il  execution  of  a  p9wer« 
ic  operates  in  the  mode  in  which  the  power  operate*,  not  in  the 
mode  in  which  the  deedi  the  form  of  which  is  uied,  would  ope- 
rate. If,  therefore^  a  perfon  having  a  power  of  ap^inuoem, €oa« 
Ycys  by  leafe  and  releafe,  the  conveyance  operates  as  an  appoint- 
ment, and  not  as  a  rcleafe;  and  of  courfe,  if  it  is  a  releafe  to  A^ 
and  his  hcirSi  to  the  ufe  of  J.  and  his  heirs,  the  legal  eftatc  is  ve0ed 
in  ^.-^In  ttie  exercife  of  powers,  conveyancers  have  iniroduced 
two  precautions^  which  are  often  proper^  but  ceruinly  fometimes 
fupcrabundant:  one  is,  to  make  the  party  exercifing  the  power, 
declare,  that  he  ads,  not  only  in  exercife  of  that  particular  power« 
but  in  exercife  of  every  other  power  enabling  him  to  do  the  a^ 
in  qneilion;  the  other  is,  where  the  party  has  a.fpecial  power  over 
land,  and  is  alfo  entitled  to  the  fee,  or  to  any  parti$:ular  e^ate  (uurvcd 
out  of  \\t  he  is  made  not  onlv  to  exercife  his  power,  but  alfo  to  con- 
vey the  land  as  owner  of  it.      Thus,  where  a  peribn,  having  a 
power  of  appointment,  intends  conveying  his  eftate  to  a  purchafer, 
he  is  made  not  only  to  appoint  the  fee,  but  to  convey  it  by  leafe 
and  i^eleafe.      Sometimes,  the  appointment  and   the  releafe,  are 
blended  together;  but  this  is  very  informal,  and  is  always  impror 
per,  where  it  is  not  the  intent  of  the  deed/  that  the  party  ihould 
have  the  legal  eilate.     It  may  however  be .  contended,  that  the 
court  would  marfbal  the  words,  fo  as  to  give  them  aU  their  in- 
tended cfle6\ ;   as,  where  a  perfon  having  a  power,  is  made  \» 
grant,  bargain,  fell,  alien,  releafe,  limit,  aopoiot,  and  confi/m  the 
lands  to  A,  and  his  heirs,  to  the  ufe  of  B,  and  his  heirs;. it  may 
be  contended,  that  the  court  would  conilrue  the  words  grant,  Sarr     * 
gnin,Jellt  alien,  reUaJi,  and  confirm,  as  referriblo  to  A.  and  hi&  heird^ 
and  the  words  iimit  and  appcint  as  reierrible  to  B.  and  bis  heirs. 
One  reafon  for  making  the  party  in  thefe  cafes  both  convey  and 
appoint,  is,  that,  if  the  power  either  was  not  well  .created,  or  is  be'- 
come  fufpended,  and  he  has  himfelf  any  eilate  in  the  land,  the 
conveyance  will  operate  on  his  eltate.     la  fome  cafes,  it  is  necefr 
fary  both  to  appoint  and  convey;  as,  where  an  eilate  is  limited  tP 
A,  for  life,  remainder  to  fuch  ufe&  as  he  (hall  appoint ;  here  the 
appointment  would  operate  only  on  the  reverfion  expedant  00  tha 
life  eilate :   a  conveyance  therefore  is  neceiTary  to  pafs  the  life       * 
eilate.     This  obfervation  may  ferve  to  corre^  a  miHake  which  if 
fometimes  made  by  thofe  who  levy  fines,  with  a  view  to  enable 
them  to  difpcfe  of  their  eflates,  and  therefore  direct  the  fine  to 
operate  to  the  ufe  of  the  party  himfelf  during  his  life,  remaiadcr 
to  his  wife,  for  life,  remainder  to  fuch  ufes  as  he  (hall  appoinL 
Here  the  appointment  operates  only  on  the  rever^on^  and  confe* 
qaently,  to  pafs  the  wife's  life  eilate,  a  new  fine  is  neceflary.  To 
prevent  this,  the  power  of  appointment,  in  thefe  cafes«  fiioold  precede 
the  ttfes.-^It  may  be  obferved,  that,  when  a  perfon  creates  a  power 
of  appbintment,  to  enable  him  to  difpofe  of  his  eilate  within  a  fliort 
time  afterwards,  it  is  better  to  veil  the  legal  eibte  in  the  tritilees, 
by  conveying  it  onto  and  to  the  ufe  of  them  and  their  beiri,  ttpon 
trail  to  convey  it  as  the  party  ihall  appoint,  than  to  convey  it  to 
the  tritilees  and  their  heirs,  to  fuch  ufes  as  the  party  iball  tp* 
point:  for  powers   are  liable  to  be  fufpended  and  ejctingailhed 
oy  very   fecret  ads;   of  thefe,   from  their    nature,    purchafers 
malt   ofteu  he  ignoranu    Xu  thefe  cafe$«  therefore^  thejr  jeit 
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on  the  honour  of  the  vendor;  but,  when  the  legal  eftatc  is  verted 
in  the'  truftces,  a  conveyance  from  them  will,  at  aH  events,  give 
the  purchafers  the  legal  eftate. — A?  the  ellates  created  by  powers, 
and  cftates  created  by  conveyances,  are  after  their  creation  the  fame, 
the  terms  expreffing  the  operation  of  appointments  and  conveyances, 
arc  very  often,  botn  in  the  deeds  creating  the'  powers,  and  the  deeds 
hy  which  they  are  excrcifed,  confounded.  Something  of  this  may  be 
©bfcTvcd,  in  the  beft  drawn  marriage  fettlcmcnts.  Thus,  in  the  power 
tof  leafing,  the  party  is  authorized  to  grant,  leafe,  or  deraife,  when, 
in  fa  A,  he  can  neither  grant,  leafe,  nor  domife  for  a  longer  term 
than  his  own  life ;  the  power  therefore  does  not  authorize  him  to 
grant,  &c.  the  lands,  but  to  appoint  the  ufe  of  the  lands,  for  the 
number  of  years  or  lives  in  queftion :  the  expreflion  therefore 
ihoold  be,  to  limit  or  appoint  by  way  of  leafe  or  demife.  So,  in  the 
power  of  feHing  and  exchanging,  it  is  often  faid,  that  it  ihall  be 
lawful  for  the  truftees  to  grant,  bargain,  fell,  releafe,  and  confirm 
the  lands;  but,  in  the  flrid  fenfe  of  thofe  words,  it  is  impoflible  for 
the  truftees  to  grant,  bargain,  fell,  releafe,  or  confirm;  for  tho 
trultees  have  no  adlual  eftate,  except  their  eftate  for  preferving  con- 
^ngent  remainders ;  and  therefore,  cannot  convey  the  lands  for  a 
larger  term.  The  power  therefore  operating  as  an  appointment 
of  the  whole  fee,  the  expreftion  here,  as  in  the  former  cafe, 
ihould  be,  limit  and  appoint.  As  this  laft  power  amounts  to  a  total 
determination  of  all  the  fubiifting  ufes,  and  a  creation  of  an  entire 
new  eftate  of  inheritance,  it  fecms  advifeable  to  accompany  it  with 
a  power  of  revocation.  It  may  therefore  be  expreiTed,  that  it  ftiall 
be  lawful  for  the  truftees  to  fell  and  exchange,  and,  for  that  purpofe, 
to  revoke  the  ufes  of  the  deed,  and  to  appoint  new  ofes;  and  the 
more  general  thefe  powers  of  revocation  and  new  appointment  are 
exprefted,  the  better,  as  a  mere  power  to  revoke  the  ufes  of  the 
efUte  intended  to  be  fold,  and  to  appoint  it  to  the  purchafer,  if 
fometimes  found  infufficient,  to  anfwer  the  objedt,  as  wnere  there  is 
an  agreement  between  the  vendor  and  vendee  to  apportion  rents^ 
Ac— It  is  alfo  a  confequence  of  thefe  powers'  operating  by  way  of 
appointAsent,  that  the  ufe  is  veiled  by  them  in  the  appointee,  and, 
therefore,  when  by  them  the  lands  are  expreft*ed  to  be  conveyed 
to  A.  and  his  heirs,  to  the  ufe  of  B»  and  his  heirs,  or  to  the  ufe 
•of  B,  for  life,  with  remainders  over,  the  whole  legal  fee  is  veftei 
in  A»  and  the  ufes  declared  upon  it  have  efFed  only  as  trufts  in 
equity.  The  appointment  therefore  fliould  be  immediately  to  the 
tife  of  the  perfons  intended  to  take  beneficially  under  the  propofed 
inftrument.— -It  is  obfervabie,  that  powers  of  leafing,  and  of  iellinj^ 
and  exchanging^  are  generally  limited  to  the  perfons  to  whom 
they  are  intended  to  oe  given,  and  the  furvivor  of  them»  and 
-the  keirs  of^tbt  furvivor :  it  is  a  ne^eflary  confequence  of  thi^, 
that,  if  the  power  becomes  vefted  in  the  heir  of  the  furvivor,  and 
that  heir  is  an  infant,  the  power  cannot  be  exercifed  durin|;  his 
minority.  By  the  aft  7.  Ann,  c,  19.  infant  truftees,  by  the  direc- 
tion of  the  court  of  chancery,  figniiied  by  order  upon  petition,  are 
empowered  to  convey  the  eftates  held  in  truft.  But  infants  can- 
not convey  under  a  power,  without  an  afl  of  parliament.  To 
avoid  this  inconvenience,  it  is  advifeable  to  limit  the  power  in 
queftion  to  the  executors  or  adminiftrators  of  the  furvivor.  This 
obfervation,  however,  is  confined  to  the  cafe  of  powers,  and 
does  not  e?rtend  to  the  cafes  of  trufts,  where  the  legal  eftate 
is  vefted  in  truftees;  for  the  truft  ftiould  always  follow  the  legal 
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[Note  231,]  eftate  of  th6  land,  when  it  U  conveyed  to»  and  intended  to  refidc^ayi. 
in,  the  truilees.  It  (hoald  confequently  be  vefted  in  tMc  perftws 
upon  whom  the  lands  are  intended  to  devolve.  Where  thei^efbre 
lands  are  conveyed  unto  and  to  the  nie  of  tnifiees,  in  tmft  to 
fell ;  as  the  lands  necellarily  devolve  on  the  iarvivor»  and  the  Jieirt 
and  afiigns  of  the  furvivor,  the  troft  ihonld  in  like  maaner  be  It-' 
xnited  to  the  furvivorf  his  heirs  and  affign<.  It  often  happen  that 
the  Tame  deed  contains  feveral  powers;  and*  ioppofing  all  or  even 
more  than  one  of  them,  to  be  executed,  there  is,  at  lea0»^roiaid  to 
argue  that,  grnerally  fpeakmg,  the  ufe  limited  by  the  power  laft  exe- 
cuted will  take  place  of  all  the  ufes  created  by  t^  P^'^f^  P'** 
""  vioufly  executed,  nnlefs  the  contrary  is  exprefled  or  implied  in  the 
deed.  In  Moore  788,  lord  C^Le  is  made  to  fay,  that  if  a  teaantibr 
life,  with  a  power  of  leafing,  and  a  .general  power  of  revocatioife 
makes  a  leafe  under  his  power  of  leafing,  he  may  afterwards  nevoke 
all  but  the  leafes.  It  is  however  to  be  obferved,  that  wh^n^^fmntt 
as  txetdicA.  for  a  vahiable  confidcration,  infuch  a  manner  .as  ihews 
it  to  be  the  intenuon  and  agreement  of  the  parties,  ^hat  the  Afe 
created  under  it  (honld  notbe  over-rtached-by  the  cxecutioii  of  ano- 
ther power,  it  is  contrary  to  -equity, -that  it  Ihpold  -be  thus  over* 
reached,  and,  coniequentlyrihe  .unexeouted  powers  may.be4b'far 
^  aife6led,  both  at. law  and  in  equity,  as  to  be  fubjed  to  the  ofe 

created  under  the  executed  power.    To  avoid  all  dkCputes  opon 
ibefe  heads,  it  is  neceflsury  to  exprefs  very  dearly  what  ofes-ase, 
^nd  what  ofes  are  not,  intended  to  be  over-reached,  by  the  execo- 
lion  of  the  powers,  both  as  ta  the  4ifes  adlually  limited  by  ibe  iet- 
tlement  ideif,and'as  to  the  afes  to  be  limited  noder  the  powers 
contained  in  that  fettlement.    In  a  marriage  .fcttlement,  the- wife 
and  the  children  of  the  marriage,  are  the  firft  ^bjnda.     UaMs 
iherefore  the  parties  intend  the  concrary»  all  the  powers  of  chai^g* 
in^  with  money  ihoold  be  declared  to  be  fabjefl  «dd  wichont  pie* 
jndice  to  the.  provifions  made  for  the  wife  and  childien.    -With  re* 
fped  to  the  other  powers,  the  pnncipalof  thefe  axe  the  posers  ^ 
leafing,  and  of  feIUng*and  exchaneing.  As  it  is  equally  for  theiieiie- 
fit  of  the  perfons  entitled  in  remainder  or  re vcrfioa  aa  of  the  cenant 
(for  life,  that  the  eftate  (hould  be  propertylet^tttpponleafi^^here 
isnoTeafon  why  the  eflate  of  the.  wife,^or  any  other  perfcifr-ctsiv* 
log  in  remainder  or  reverfioQ«  Ihoold  be  made  paramount  to  the 
Jeafes,    With  refpe^  to  the  powers  of  fclHng  and^xchagging*  the 
jointure  of  the  wife,  and  the  portions  of  the  children,  pay  be  araaf- 
ierred  to  the  eftates  to  be  acquired  under  thofe  powersr  and  to  the 
jnoncy  arifing  from  the  fale  of  the  ellate,  till  thenewLefiateispor- 
chafed  :  .it  is  alfato  be  obferved,  that  the  falea  and  exchanges,  can* 
not  be  made  without  the.parents'  confent.  There  feems  therefore  no 
rcafon  for  exempting  any  of  the  oiiss  except  the4eafes,  Iromtbe  ex« 
•ercife  of  that  power ;  but,  with  reipedi  to  the  leaies,  theie.  fromibar 
-nature,  cannot  be  transferred  to  the  lands  to  be  acquired  mderthe 
powers,  and  confequently  thefe- (hould  not  be  fubject  to  the  powets 
.of  felling  and  exchanging.    The  fame. Qbje£tiwi  lies,  inaceiitain 
degree,  to  powers  of  raifing  money  by  way  of  mortgage.    No  per* 
>  fon  wo«IJ  advance  .money  on  mortgages  of  this  natnte,if  they  were 
to-  be  made  .fu^ieifl  to  the  genera]  powen  of  (ale  or  exchaoge ;  and 
therefore,  to  .prevent  all  doubt  on  this  head*  it  fiionld  be  dctdared, 
I  that  the  .powers '  of  .felling  and  exchanging,  (honld  be  fii^eft  10 
fnortgages  pevioufly  made,  unlefs  it  >(bail  be  with  the  confent  af 
'  ^^  ffortgagee^  and  that^  m  the  ca|p  Af  (dfih  ^oafWy^dieJafi^ 
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to  be  purch^fedj  or  taken   19  exc.hange^  m^y  be  mortgaged  to 
them   for  their  (ccurity,  — It  often  happens,  that  powers  arc 
civen  to  parties  to  be  exercifed  by  them,  when  in  the  a6lual  pof- 
1e£on  of  the  eilate.     In  fome  cafes  this  is  done  wiihoat  adverting 
tu£ciently  to  the  iituation  and  probable  wants  of  the  parties* 
Sappofe  an  dftate  deviied  by  the  huiband  to  his  wife  fcr  her  life, 
remainder  to  her  ion  for  his  life,  with  remainder  over  in  Ar\€t  fct- 
tlenient ;  with  powers  to  the  fon,  when  in  pod'eflion,  to  jointure  and 
charge  with  portions.    During  the  motner's  life,  the  fon  is  not  in 
J)oiIeffion,  and  coafequently  is  not  in  a  fituation  to  exercife  thofe 
powers.     Now,  though  it  may  be  improper,  and  contrary  to  the 
Intention,  of  the  parties,  that  the  jointure  to  be  made  by  the  fan 
'ihoold  charge  the  mother's  edate,  during  her  life,  againil  her  con« 
ient,  there  can  be  no  reafon  why  it  (hould  not  charge  the  eflate 
Mrith  her  confent;  neither  is  there  any  objedlion  to  the  fon's  being 
enabled  to  excrcBe  the  power  in  "her  life-time,  provided  the  join^ 
ture  docs  not  take  effea,  fo  as  to  be  payable  or  to  charge  the 
eftate,  till  after  her  deccafe.   It  feems  therefore  advifeable,  that,  in 
cafes  of  this  nature,  the  fop  (hould  be  entitled  to  exercife  the 
powers,  with  the^rtothcr's  confent,  during  her  life,  or  to  exercife 
them  fubje^  to  her  life  eflate.     Sometimes,  when  the  difficulty  iti 
queiHon  his  ^rifen,  it  has  been  attempted  to  put  the  party  in  a 
«£tuation  to  exercife  the  power  by  accelerating  his  poffeflion  of  the 
cllate.     Intone  cafe  it  is  dear  that  this  will  anfwer  the  obje^  in- 
tended, that  is,  where  ji.  is  tenant  fur  life  with  the  immediate  re- 
^lainder  (withjut  any  limitation  to  trudees)  to  B,  for  life,  with  a 
J>ower  for  B.  to  jointure  when  in  poflfeffion.    Here,  if  A.  furrcnders 
to  B,   B.h,  to  all  purpofes,  in  pofleflion  of  the  eftate,  And  therefore 
in  a  iituation  to  exercife  his  powers.  But,  where  there  is  an  interme- 
diate eftate,  this  never  can  be  relied  on.     If  it  is  expreiTed  in  tht 
deed,  as  it  generally  is,  that  it  (hall  be  lawful  for  the  party  to  ex- 
ercife the  power  when  in  po^Teflion  under  the  limitations,  and  there 
is  a  limitation  to  truflees  to  preferve  the  contingent  remainders, 
the  firft  tenant  for  life  can  in  no  wife  put  the  fecOnd  tenant  for  life 
in  poiTeifionof  the  eilate  bet  by  an  aflual  conveyaoce  of  his  life edate : 
confequently  ^e  party  will  then  be  in  pofTefllon,  not  by  virtue  of 
.the  limitations  of  the  deed,  but  by  the  ad  of  the  firft  tenant  for  life, 
Por,  inftead  of  being  tenant  in  poflTeffion  for  his  own  life  only,  as 
he  would  be,  if  he  war  in  poiieillor)  under  the  limitations  in  the 
deed,  he  is  tenant  in  pnlTefllon  for  the  life  of  another  perfon,  with 
a  remainder  for  his  own  life  ;  fo  that,  he  has  two  eilates  which  are 
perfe^ly  difHn^,  and  under  the  limitations  of  the  fettlement,  he  is 
only  tenant  for  life  in  remainder.     Where  thefe  words  therefore  are 
infefted,  it  feems  clear  the  party  is  not  in  pofleflion  within  the  words 
or  meaning  of  the  deeds,  andjconfcquently  not  in  a  iituation  of  ex- 
ercifing  his  power.     Where  thefe  words  are  not  infcrted,  it  may  be 

contended  that  they  ought  to  be  implied..^ Before  we  proceed  to 

the  laft  head  of  this  annotation^  of  the  ufes  not  executed  by  the 
ilatute,  the  following  oblervations  are  offered  on  uses  of  hents.^^ 
Thefe  are  executed  by  the  (latute;  fo  that,  where  lands  are  con- 
veyed to  J,  and  his  heirs,  to  the  ufc,  intent,  and  purpol'e,  that  £. 
or  that  7?.  and  his  hefrs,  may  receive  a  rent,  the  rent  is  executed. 
When  therefore  lands  are  conveyed  to  ^.  and  his  heirs,  to  the  ufe, 
intent,  and  purpofe,.  that  B.  and  his  heirs  may  receive  a  rent,  with 
a  declatatiov  that  B,  and  his  heirs  ihall  (land  feifcd  of  the  rent,  to 
the  ufc  of  C   for  life,  with  remainder  over;  the  rent  is  executed  in 

•       (A  a  4)  ,        £.» 
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|[Note  231.  ]  ^.,  and  then  C.  and  the  remainder  men  take  only  the  troft  of  the  1*27 1, 

rent.  If  the  eftate  be  conveyed  to  A*  and  his  heirs»  to  the  ofe  ^  ' 
that  B:  may  receive  a  rent  for  life ;  and  after  hi«  deceafe»  to  the  ofe 
that  bis  iird  and  other  fons  fucce(Iively»  and  the  heirs  of  their  re« 
fpe&ive  bodies,  may  receive  the  rent ;  thefe.  it  may  be  contendeda 
are  diflin^  rents;  and  therefore  the  rent  to  the  fecond  fon  may  be 
^onfidered  too  remote,  as  being  a  new  rent  limited  to  take  effe£t 
after  an  indefinite  failure  of  the  iiTue  of  the  firfl  fon.  Obje^ons 
alfo  may  be  made  to  recoveries  fuffered  by  the  father  and  fon,  as 
the  tenant  to  the  precipe  being  made  by  the  father  he  will  not  be 
feifed  of  that  rent,  in  which  the  fan's  intail  fubfifls.  The  way  there- 
fore to  limit  the  rent  is,  to  grant  a  rent  to  a  fbangpr  and  hu  heirs» 
that  he  may  re- grant  them  to  the  intended  ufes. 

III.    5.  The  remaining  fubjedt  for  obfcrvation  vit'whiUu/ks  art 
iiQt  executed  by  the  flat ute.      Firft,  as  to   ufes  created  by  ^vaiUs^ 
it  is  to  be  obferved,  that  lands  were  not  devifeable  at  common 
]aw»   otherwife    than    by    local    cuHoms    of  particular    places, 
except  through   the  medium   of  a  previous  feoffment  to  ofes. 
The  cefluy  que  uje  might  difpofe  of  the  ufe  by  will:   the  court 
of  chancery   confidered  the  will  as  a  declaration  of  the   ofe, 
and   compelled   the  feoffees  to  convey  the   lands  accordingly. 
But  when  by  the  flatute  of  the  27th  Henry  VIII.  the  poffef- 
iion  was  annexed  to  the  ufe,  as  the  ufe  thereby  became  merged 
in  the  land,  this  indirect  power  of  devifing  lands  was  abiolutely 
loft.     The  32.   and   54.  Hen.  VIII.   gave   a  power  to  devife 
the  whole  of  lands  held  in  focage,  and  two«>thirds  of  lands  held 
by  knights  fervice.    The  12.  Car.  II.  converted  knight's  fervice 
into  focage ;  fo  that  now  all  landed  property,  except  that  which  is 
pf  the  tenure  of  copyhold,  is  devifeable.    But  as  the  ftatute  of  ufes 
preceded  the  flatutes  of  wills,  it  does  not  neccfTarily  extend  to  them. 
It  is  true,  that  th^  (latute  of  ufes  fpeaks  of  perfons  feifed  to  ufes 
by  virtue  of  wills;  hut  this  muft  apply  either  to  thofe  lands  which 
were  devifeable  by  cuilom ;«— as  when  a  perfon  feifed  of  lands  de- 
vifeable by  cuftom,  devifed  them  to  A,  and  his  heirs,  to  the  ufe  of 
B,  and  his  heirs  :— -or  to  ufes  at  common  law ;— as  where  a  feoff- 
ment was  made  to  A.  and  his  heirs,  to  the  ufe  of  ^.  and  his  heirSs 
9md  B»  devifsd  the  ufe.     To  ufes  of  this  defcription  the  flatute  ex- 
tended; but  it  is  difficult  to  conceive  how  ufes  created  under  the 
teflaroentary  power  given  by  the  (latutes  of  wills  can  be  within  the 
Aatute  of  ufes.     It  is  faid,  that  tho'  the  law  will  not  force  the  ope- 
ration of  the  flatute  of  ufes  upon  devifes  to  which  it  is  the  tefia- 
tor's  intention  it  (hould  not  extend ;  yet  it  will  apply  it  to  thofe 
cafes  to  which  it  is  his  intention  it  fhould  extend.     This  opipioft 
makes  it  depend  entirely  on  the  will  of  the  tedator,  whether  the 
(latute  of  ufes  (hall  or  fhall  not  operate  upon  the  devifes  of  his 
will.     Thu<i,  if  a  devife  is  made  to  the  ufe  of  ^.  for  life,  with  re- 
mainders over,  if  it  were  to  be  confidered  as  a  limitation  under 
the  Aatute  cf  ufes  it  would  be  void,  for  want  of  a  feifin  to  (txvt 
the  ofes.     It  cannot  therefore  be  ttie  tedator's  intention  that  it 
,  ihould  operate  under  that  flatute;  confequently  the  law  will  not 
torce  it  under  that  flatute,  but  leave  it  folely  to  its  efFedt  under  the 
liacutes  of  wills.     But  fuppofe  a  devife  to  A,  and  his  heirs,  to  the 
ufe  of  B.  and  his  heirs,  that  would  be  good  to  give  the  legal  fee  to 
B'  as  a  limitation  under  the  flatute  of  ufes.     The  tedator  therefore 
might  iniend|»  and  the  form  of  the  devife  fhews  he  did  intend,  to 
raiie  an  uie  under  that  flatatc,  and  the  law>  in  conformity  to  Bis 

intentions* 
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intentions  extends  its  operation  to  the  devife.    Bat  againfl  this  it 
may  be  argued,  that  a  Itatute  can  never  be  confidered  as  relating 
to  any  thing  which  did  not  exifl  at  the  time  of  its  pafling ;  and 
therefbre*  as  lands  were  not  devifeable  till  feme  years  after  the  (la* 
tace  of  ttfesy  the  ftatate  of  ufes  cannot  extend  to  nfes  created  by 
devife :  that  in  wills  the  teftator's  intention  is  chiefly  confidercd ; 
and  as  by  a  devife  to  A.  and  his  heirs,  to  the  ufe  of  B,  and  hit 
heirs,  the  teilator  ihews  it  to  be  his  intention  that  B,  (hould  have 
the  legal  fee,  the  law  will  put  that  conftrudlion  on  the  devife,  and 
^ve  it  that  operation.     At  the  end  of  Mr.  Hillyard's  edition  of 
bhepherd's  Touchftonc,  thrre  is  a  very  learned  opinion  of  the  late 
Mr.  Booth  on  thedodrine  of  afes.    In  two  copies  which  the  editor 
has  feen  of  this  opinion,  made  immediately  under  the  eye  of  Mr. 
Booth,  and  delivered  by  him  to  the  perfons  in  whofe  cullody  they 
now  are,  and  alfp  in  a  copy  of  it  bequeathed  by  Mr.  Booth,  with 
.his  other  valuable  law  manufcripts,  to  Mr.  Holliday,  the  following 
.  note  is  added  to  it.—"  P.  S.  Powers  under  wills  are  not  like 
••  powers  under  conveyances  operating  by  way  of  life.'  The  cxe- 
**  cution  of  a  power  under  a  devife,  is  Aot  the  limitation  of  a  ufe ; 
.**  no,  not  where  the  devife  is  to  ufes:  as  where  there  is  a  devife  to 
^  /.  S,  and  his  heirs,  to  the  ufe  of  A.  for  life,  remainder  to  B»  in 
**  tail,  with  power  for  ^.  to  limit  a  jointure,  or  leafe,  or  charge; 
**  here,  there  will  be  no  feifin  in  /.  S,  confequendy  no  fuch  ufe  in 
**  A,  or  B,  as  is  executed  by  the  ftatute  of  uies;  confequently,  the 
'<  execution  of  the  power  is  no  ufe ;  it  operates  as  a  devife  under 
'*  the  ftatute  of  wills."— See  Popham   v.  Bam  field,   i.  Vin.  79. 
Burchett  v.  Durdant,  z.  Vent.  312.    Broughton  v.  Langley,  Saik^ 
679.  Gilb.  Ufe<,  281  .—But  whether  a  devife  to  ufes  operates  folcly 
by  the  ftatute  of  wills,  or  by  that  ftatute  jointly  with  the  ftatute  of 
.  ufes,  is,  except  in  a  very  few  cafesj  a  matter  rather  of  fpeculation  than 
of  ufe ;  as  it  is  now  fettled,  that  an  immediate  devife  to  ufes,  without 
a  feifin  to  ferve  thofe  ufes,  is  good ;  and  that  where  the  eftate  is  de-. 
vifed  to  one  for  the  benefit  of  another,  the  courts  execute  the  ufe  in 
the  firft  or  fecond  devifee,  as  appears  to  fuit  beft  with  the  intention  of 
the  teftator.     idly,  With  re/peS  to  copyhold  ejlates^  the  ftatute  of 
ufes  does  not  extend  to  them,  as  it  is  again  ft  the  nature  of  the  co- 
pyhold tenure,  that  any  perfon  ftiould  be  introduced  into  th&  eftata 
without  the  confent  of  the  lord.     Gilbert's  Tenures,  170.     3dly» 
With  refpeft  to  leafes  for ytars ; — ^ihcfe  cftates  are  not  executed  by 
the  ftatute.     But  this  muft  be  underftood  of  leafes  actually  in  exift- 
ence,  at  the  time' of  their  being  affigned  to  the  ufe-     Therefore,  if 
A,  poftTefted  of  a  leafe  for  years,  grants  it  over,  or  afligns  \u  to  B. 
and  C  to  the  ufe  of  D. ;  all  the  eftate  is  in  B.  and  C,  and  D,  only 
takes  a  truft,  cr  equitable  eftate.     But  if  ^.  being  feifed  of  lands 
in  fee,  makes  a  feoffment  to  the  ufe  of  J9.  and  C.  for  a  term  of 
years,  this  t<»rm  is  ferved  out  of  the  feifin  of  the  feoffee,  and  is  exe- 
cuted by  the  ftatute.— It  is  the  fame  if  he  bargains  and  fells  the 
eftate,  of  which  he  is  feifed  in  fee,  for  a  term  of  years.     Gi!b. 
Ufes,  198.     Dyer  369.     2.  Inft.  671.— Such  are  the  general  out- 
lines of  the  doiflrine  of  ufes ;  one  of  the  moft  important  parts  of 
the  law,  as  all  the  landed  property  of  the  kingdom  is,  either  di- 
rectly or  indiredly,  regulated  oy  it.     It  is  to  be  obferved,  that  one 
of  the  chief  objedts,  both  of  the  legiftature  and  the  judicature  of 
this  kingdom,  in  their  regulations  upon  this  fubjedl,  has  been,  on 
the  one  hand,  to  ^uard  againft  thofe  reftraints  upon  alienationf 
which  are  incompatible  with  the  welfare  of  a  free  and  commercial 
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people ;  and  oji  ihe  other,  to  adpiit  of  reafonable  fpttleineDts  and 
proviiipns  being  made  for  wives  and  children,  and  the  general 
ivants  ef  families.  Experience  feems  to  ihew  that  they  hare  ac- 
compliihed  their  objedU  This  fully  anfwers  the  objedions  which 
foreigners  make  to  the  najture  of  our  family-fettleqients,  that  we 
exclude  the  .aoceftor,  whofe  character  is  known  .to  us,  from  the  djf- 
pofal  of  the  property ;  and  intruft  it  to  the  children,  with  whom'  we 
cannot  but  be  perfectly  unacquainted.— So  detrimental  has  an  an* 
qualified  and  unlimited, power  of  fettlement  been  found  eren  ia 
-France,  that  it  has  beoi  made  a  quedion  there,  whether  it  wod  j 
not  be  for  the  advantage  of  the  nation  at  large,  that  all  (ettlements 
lind  trails  (hould  be  abrogated.  This  queftion,  fo  far  as  it  related 
to  moveables,  was  by  the  order  of  Louis  XV.  propofed  in  the  yes^ 
.1 744.  by  the  Chancellor  D* Aguefleau  to  all  the  parliaments  and 
fuperior  councils  of  France.  See  ^utftions  concemant  Us  Suhfiitu* 
tions,  antcc  Us  Rt/ponjks  dt  touts  Us  Parlemens  et  Ceurs  Sostverttins  Jfs 
Royavmit  ft  Us  Oh/er<vatioHS  de  M*  U  Cija(seeU^  d*4&ufffiau  Jur  Us 
dits  Re/pon/es.  Xoaloufe,  1770.  V^cd  fee  alio  Commititain  4^ 
VOrdQunanct  di -Louis  JCV*  fur  Us  Suhjiitutions,  far  MQnf\  Fur^ol^. 
Farlst  1767. 

It  is  hoped,  that  the  importance  of  the  fubje^l,  w^lTbe  thought  * 
ja  fuffident  apology  for  (he  great  length  of'^the  foregoing  not^. 
Xord  chief-baron  Gilbert's  ^£Siy  uponUfes  andTrufts,  ^onlidered 
in  the  only  light  in  which  it  can  be  confidered  with  juftice  to  il[s 
;iuthor,  as  an  unfinifhed  (ketch,  is  intitled  to  great  commendation. 
It  certainly  contains  feveral  moft  profound  and  learned  obfei^a- 
dons,  but  in  many  inflances  is  very  defedive  and  erroneous.  The 
want  of  a  comprehenfive  and  fyftematic  treatife  upon  it,  which 
was  mentioned  in  the  former  edition  of  this  note,  is  now  fupplied 
by  Mr.  Saunders '-s  EJfaj  on  tht  Nature  and  Lanus  of  Ufes  ond'TrMfts. 
The  account  given  in  that  work  of  the  Do^rine  of  Ufes,  as  it  flood 
before  the  flat,  of  ^7.  H.  8.  is  particularly  iuterefling. 

rNote  232.]  (0  By  32.  H.  8.  Inhabiunts  of  corporate  towns  wprth^os.  in  [272*  ^*J 
goods,  may  try  felonies  in  fcflions  and  gaol  deliveries  for  fuch 
towns,  and  this  is  not  repealed  by  fubfeguent  datutes  concerning 
jurors.  2.  Ven.  366.  The  4th  apd  5th  W.  and  M.  c.  24.  re« 
quires  that  all  trials  in  the  courts  at  Wefiminfler,  or  before  the 
judges  o{  nifi  frius^  oyer  and  terminer,  or  gaol  delivery,  or  general 
ieflions  of  the  peace,  mu ft  be  by  jurors,  each  worth  iol.//r  annUm^ 
pf  freehold  or  copyhold  in  the  fame  county,  if  the  trial  be  in  Eng- 
Jand  ;  and  by  jurors  wprth  61.  ptr  annum,  if  in  Wales;  and  talef- 
jtncn  muil  have  5I.  per  annum  in  England,  and  3 1,  pir  annftm  in 
•Wales,  excepting  flrangers.  returned  propter  medUtateps  lingkr.^^ 
But  by  the  ii(-th  .and  15th  Ann.  c.  16.  no  hundreders  are  required 
except  in  profecutions  criminal,  and  on  penal  (latutes,  becaufe  la 
pther  cafes  the  'venirf  fhali  be  d(  corpora  comitatis. 

fNote  *33.1        t')  W^'^  Litilcton  treats  of  releases  which.opcrate  by  enlace*  {^JS*^^ 

ment  of  the  cflate  of  the- Veleafee.    To  make  releafes  operare  in  ' 

this  manner,  it  is  neceflfary  t1i^t  the  releafee,  at  the  time  the  re- 
leafe  is  made,  fhould  be  in  a^ual  pofTcfTion  of,  or  ihould  have  a 
yefled  interefl  in,  the  lands  intended  to  be  rcleafed ;  that  there 
(hould  be  a  privity  between  him  and  the^releafor;  and  that  the 
•^piTcflion  of  the  relc^ee  fhould  be  notoripus.    Hence  a  tenant  f>y 
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€i<^t,VT  fiatnterXDeixtenttis  cot  capable  of  a  sdeafe  that  is  to 
cyperace  .by  Qnlat^ejoejir.  £u^  a  tenant  in  dower  or  by  the  coarteff 
»re  capable  of  that  .fpecies  of  releafe,  as  they  have  notoriety  of 
poflefl&oq^.and  privi^r.qf  dilate*  witti  refjped  to  the  releafor.    See 
Roll.  Abr.  400,  401.  and  ,Qi]b.  Teo.    To  the  circttoiHance  re- 
quiring the  pofieffion  of  the  releafee  to  be  notorious,  the  fbitate  of 
vfiiSifarniflies^aii  9Xcq>tion  exemplified  in  the  cffeQ,  which  .is.  al-^ 
lowed  .10  (be  -conveyance  .by  .bargain  and  fale  for  a  year,  and  a' 
r«leafe  CO  enlat:ge  d\at  eliate.     At  the  common  law,  till  entry  or 
Attprnmeni,  ihe  .le&e  was  pot  capable  pf  a.  releafe.     A  bargainee 
l^as  a  veiled  intereft  immediately  aftet  the  execution  of  the  bargain 
«iid'&le»  .without  any  entry,  attornment,  pr.other  ^adt  of  notonety 
ivbatiiMver. 

(^)  »BeQaj>ie  ao  peribn  Is  i(itit]ed  to. an  a^'on  of  walle,  but  he  [Note  234.J 
who  has  an  etlate  immediate  in  remainder  or  reverfion,  expe^ant 
on  the  ellate  of  the  perfon  committing  wafle.     See  aoL  note  2.  to 
^age  218.  b. 

[273.  b.  1      (i)  ^y  the  ifleaie  the  tenant  JFar  life  in  .remainder  obt^s  the  |Note  *3S-I 
"^  Bmnoli^te  reniiaioder  in  fee. 

(a)  Here  the  releafe  operates  by  mitfer  Ptjiate;  which  is,  Where  [Note  236.1 
two  jxetftiDs  ,c<Mne  .in. by- the  Oaone  feudal . comrade,  as  jointotenants 
or  .coparcener?,  and  one  of  them  rekafes  to  the  other  the  benefit  ^ 

of  it.  In  rejeafes  which  operate  by  this  laft  mode,  the  releafee 
heiDg  fuppoM  '  to  be  already  fcii'ed  of  the  inheritance  by  virtue 
of  (he  iormer  feudal  contra^,  and  the  releafe  only  operating  as  - 
;i.difcharge  from  the  right  or  pretention  of  another  feifed  linder 
Ac  .'fame.cfpntra^ty  words  of  ioheritance  in  the  releafe  are  ufelefs ; 
Iwt -where  die/rdeafe.opeifates  by  enlargement,  the  releafee  having 
no  fiiahi|)r<6fiQUs  finheriui^ce,  and  fiefs  being  either  for  life  or  in 
iee,.^  'ti^y.are  originally  granted,  the  releafe  gives  the  eftate  to 
dihe  joleaif^  f9r;hi&  ik  pnly,  unlefs  it  be  e^pprefsly  made  to  him  and 


1^74*  ^A  (0  ^^^^  Littleton  treats  of  releafcs  which  .operate  by  mitar  U  [Note  23^.] 
Jreit.  Releafes  of  this  kind  muft  be  made  either  to  the  difiTeifor, 
Jiis  leolfae,<:or^«his  heir.  Jn  all  thefe^cafes  the  poflelfion  is  in  the 
itietfee;  ihe.nght  in  the  releafor;  and  th^  uniting  the  right  to 
-cht  pofli^on  completes  the  title  of  tEe  releafee :  but  the  different 
^^ees  of  litle  in  the  difleifor,  his  feoffee,  .or  his  heir,  give  the  re^ 
-leafcs  .made .  to.  <(hem  different  'operations.  They  all  agree  in  this  - 
l-efpefb,  that  no  privity  is  requij-e^t  or  indeed  can,  fro<n  the  nati^re 
of  the  caie,  exift  between  them  and  the  releafor. 


^Vf 


1^7$ 


.  b.  1  •  (0  All  rekafes /fr  mtyrJi-^Qit  ^fo.agrce  jn  this,  that  words  '[Note  238.] 
.ofinheritante.  axA;not  necefiTary  in. releafes  which  operate  by  mitter 
ie  droit ;  as  the  difieiibr,  to  whom,  or  to.whofe  Jegfiee,  or  heir,  that 
releafe  is  made,  acquires  the  fee  by  the  difiTetfin,  and  therefore  can* 
•fiot;takeit  under  th^  xt'Mk*  iln  this  r^fped  they  dtfer  from. re- 
katbsvby  cnlargMMnt. 

.  a.  ]      (1)  Here  Littleton  (hews  the  operation  of  a  rdeafe  ptr  mUur  k  [Note  239.] 

^oiif  when  made  to  the  (tt^tt  of  the  diileifor.    The  feoffee  is  in 

by  ittlef  JiU>eftate.oafUM)C  bs^diiy^M  or^fliififfir^ed*  bat  by/an  aa 
/      . .  r         ....  T-^  ^^^ 
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eqoal  to  tbat  which  created  it.  A  I'eleafe  does  not  affled  has  poT* 
feflion  or  title,  but  difcharges  it  from  the  right  of  the  releasor;  lb 
.  that  whether  the  whole  fee  is  in  the  feoffee,  or  canred  out  into  par* 
ticular  eilates,  it  remains  nnaltered  by  the  releafct  except  as  it  if 
•difcharged  by  it  from  the  right  of  the  rdeafor. 

[Note  240.  ]  .    (i)  Here  the  rcleafe  is  to  the  difTeifors  them(elves.    They  have  [275*  ^ 

f>oly  a  bare  poflefiion,  preceded  by  no  previoas  conYeyance,  and 
founded  on  no  right  or  title,  and  therefore  the  releafe  of  thedifieiiee 
who  has  the  right,  pafles  the  right  to  the  difleifor  to  whom  it  is 
made,  and  his  holding  oat  his  companion  is  an  a^  of  notoriety 
equal  to  that  by  which  the  joint  eftate  by  difleifin  was  originally 
acquired.  Thus  the  poiTeffionof  each  of  the  eftates  bekig  foonded 
on  an  equal  degree  of  title,  the  diiTeifpr  to  whom  the  releafe  is 
made,  having  the  right,  muft  be  preferred  to  him  who  has  none: 
fo  ihar,  in  this  cafe,  the  releafe  is  tantamount  to  an  aAoal  entry  and 
feoffment. 

(Note  241.]        ( I )  This  is  upon  the  fame  principle,  that,  where  the  title  to  the  [  276.  u\ 

poffeflton  is  equal,  the  party  who  obtains  the  right  fliall  be  pre- 
ferred.—So,  by  the  modem  law,  where  the  equity  of  the  parties  is 
equal,  he  who  has  the  law,  is  to  be  preferred. 

(Note  242.]  (1)  Littleton  having  treated  of  releafes  f£r  miinr  U  droits  ^eii  \^^^*  ^ 
made  to  the  difreifors  ihemfelves  and  their  feoffees,  now  treats  of 
their  operation  when  made  to  the  heir  of  the  difleifor.  In  note  i. 
to  page  259,  it  was  obferved,  tbat  a  diffeifor  has  a  mere  naked  pof- 
feffion,  ur.iupported  by  any  right,  and  that  the  diffeifee  may  retore 
his  poifeflion,  and  put  a  total  end  to  the  poffeffion  of  the  difleifor, 
by  entry.  But,  though  the  feoffee  of  the  diffeifor  comes  in  by  tide, 
ffill  the  right  pf  poneiHon  remains  in  the  diffeifee,  and  he  may 
equally  enter  on  the  feoffee  as  on  the  difleifor;  fo  that  a  releafe 
fer  mittir  U  drcit  gives  both  to  the  diffeifor  and  his  feoffee  the  right 
of  pofTedion  and  the  right  of  property :  but  if  the  diffeifor  dies,  the 
entry  of  the  diffeifee  is  taken  away,  and  a  prfsfumptive  right  of  pof* 

'  -  ^(lion  is  in  the  heir ;  (b  that  the  releafe  of  the  diffeifee  only  paffes 

the  right  of  property. 

[Note  243.]  (0  The  obfervations  made  on  note  i.  to  page  275.  a.inote  i.  [277»''' 
to  page  276.  b.  and  the  note  to  the  preceding  page,  apply  to  the 
cafes  put  by  Littleton  in  this  and  the  following  Section,  and  by  fir 
Edward  Coke  in  his  commentary.  The  whole  of  the  dodrioe  con*> 
tained  in  this  chapter  is  particularly  well  explained  by  lord  chief* 
baron  Gilbert  in  his  treatife  on  tenures. 

\  Npte  244..]  ,  ^  z) .  I'he  rea/oH  of  this  cafi  in  the  hwk  here  cited  is,  that  the-ewJi' 
ticn  is  like  a  cp^venant  hetnveen  them  ;  and  be  is  eftoppedfrom  clkMng 
it  other -wje  ;  and  the  diverfitj  fello^img  feemi  to  ivarratU  this,  Fefi% 
278.  /.—Lord  Nott.  MSS. 

[Note  245.]         (i)  Yet  ij the  matter  he  pleaded fyeeially,  thai  is  not  eau/e §f  di-ll^^  A 

murrer,  though  it  amounts  to  the  general  ifine,  hetaufe  it  has  n9  colour 
-  "      of  maner  in  latv^  as  nuas  adjudged  hyjujtice  fVaimi/Uy*     Hoh.  127.. 

-    Lord  Nott.  MSS.  . 

»  • 

[NptC246.]        (1)  5,  Car.  B.  R.  Sir  John  BodviU%  cafe,     JUJUvul amtraihl^A] 

fcilicet/ 
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fcilicet,  that  it  n»as  a  mtre  piBr/enal  a£^iont,aHd  n^t  mixt;  ct  ideo, 
-   €tHMuity  in  iVaUs  by  biU  lies  iajcU  ;  ivh^^re,  if  it  had  been  mixt,  the  at-^ 
iion  wght  t0  ha*ue  heen  brought  by  original,  per  34.  //.  8.  ca.  6.  upon 
^wgumemt  bj  the  eturt  on  error  brought,   Cro.  170.   L.  Nott.  MSS. 

zSj.  b,J         (1)   Hok  ib'^.aecord.  whether  the  aBion  be  brought  again/l  the   [NotC247.] 
dijfe^w  only,  or  againjt  him  and  the  .tenant ;  but  if  the  fum^  psrfon  be 
diffeifar  and  tenant » them  he  ttiay  plead  a  releafe  of  aUiom  reaL     L* 
Nott.  MSS. 

290;  a.]  (1)  B,  R.  Grevill  and  Brace  bridge^  s  cafe, -^Not  a,  P.  1656,  the  [Note  248  J 
point  of  afpecial  <verdi&  ijnas  as  f  Hows  :  The  couufor  leafed  for  years^ 
and  died,  his  heir  ivithin  age^  ^whether  the  execution  (lubich  tjuas  ad- 
mitted on  all  fides  to  be  *uoid  againfi  the  infant),  rujas  good  to  bind  thi 
term  for  years,  Gljm  chief  jujiice,  and  the  courts  and  alfo  iVindham^ 
at  the  barf  denied  peremptorily  the  cafe  of  lord  Coke  to  be  la^w,  unlejs 
it  is  uttderjtood  that  the  marriage  ivas  held  before  the  fiat  ute  \  for  them 
it  is  true  thas  it  fitall  not  be  extended,  fed  non  quia  ell  priviledge 
for  the  infancy  of  the  heir ;  but  becaufe  the  ^wife  is  in  by  her  hufband^ 
and  tbgriforehas  the  better  pof/effioHt  and  thus  comes  in  paramount  ta 
the  fiettut€%  but  if  the  fiatute  imos  before  the  marriage,  then  clearly  the 
doiMtrofthe  nuife  is  extendible  \  for  the  endouumeut  •breaks  the  de* 
fcent,  and  fin  is  in  by  her  hvfhand  of  a  poffejjion  charged,  and  thsre  ie 
no  prejudice  to  the  infant  heir ;  fo  that  the  freehold  is  out  of  bim^ 
njuitbout  any  rent  being  incident  to  his  reverfiun,  Nota,  the  pojfbility 
that  the  nuife  might  die  during  the  minority,  and  before  ths  extent  luas 
fatisfied,  *was  not  regarded.  And  nota,  M.  6.  7.  Eliz,  C.  B,  in 
Egerton^s  Reports  (cited  by  Noy  in  his  le^ure  in  Lincoln  S' Inn),  a 
like  cafe  *wds  adjudged*  Feme  tenant  in  tail  confeffed  a  judgment,  took 
bufband  and  diid.  The  baron  *was  tenant  by  the  curtejy,  and  the  fia- 
futetvas  extended,  and  then  he  furrendered  to  the  heir,  and  nuas  ex* 
tended  ftillfOstd  nuell,  per  curiam«  /^r  the  reverflon  ^was  not  preju^ 
diced.  And  afternjiiards  Trin,  1650.  refohued,  that  an  extent  lay  «weU 
a^ainjtthe  lejjce^  becaufe  the  infancy  of  the  heir  is  a  perfonal  prhuiledge, 
(^ueret  if  the  rent  is  gone,  Itfeemsfo ;  but  the  rent  was  not  re* 
*  garded.)    Lord  Nott.  MSS. 

l^QO.  b«J      (1)  In  a  former  note,  an  attempt  was  made,  to  give  the  reader  [Mote  249.] 
an  Elesnentary  Otuline  of  the  DoSlrine  of  Ujisi  an  attempt  will  now 
be  made*  to  give  him  like  a  KLEMENTJRr  outlive   of  some 

LEADIKG  POINTS  IN  THE   DOCTRINE    OF   TRUSTS  AFFECTING  REAL 

PMOPE-MTT*     An  extradt  from  i.  £q.  Ca.  Abr.  383.  feems  a  proper 
introdudion  to  ic 

I.  By  the  37.  Hen.  8.  cap.  10.  it  was  providedi  that*  the 
nfe  and  poiTeffion  (hould  always  be  united;  by  declaring,  that, 
**  where  any  perfons  were  or  (hould  be  feifed  of  any  lands,  &c.  to  the 
**  nfe  of,  or  in  trait  for  any  other  perfon,  by  reafon  of  any  bargain 
**  or  fale«  feoffment,  fine*  recovery,  contra^,  agreement,  wilJ,  or 
<'  otherwife  bv  any  means  whatfoever,  ceftuy  que  ufe,  or  he,  to 
**  wbofe  nfe  the  lands  were  fettled,  in  fee  fimple,  fee  tail,  for  life, 
**  year9,  or  otherwife,  or  he,  who  had  any  ufe  in  reversion  or  re- 
<'  jnainder,  &c.  fhould  be  deemed  to  be  in  poiTeffion  of  the  land,  to 
^'  all  intents  and  purpofes ;  and  where  one  was  feized  of  lands,  to 
^  the  nfe  or  btent  that  another  ihould  have  a  yearly  rent  out  of 
*'  the  iame  lands,  6eiluy  que  ufe,  or  he  to  whofe  ufe  the  rent  was 
<<  granted*  (hould  be  df^med  in  poiTeiTion  thereof,  viz.  of  the  rent 
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(Noce  249*]  ^  iknd'of  like  etlate  m  he  that  had  the  nfe.*  Bu^  HMrithSaading;  [290.  b.] 

tlus  ibtute,  there  are  three  ways  of  creatine^  »  nie  or  triift,  which  ^  ^  '  ^ 
Rill  remain  as  at  common  law ;  and  this  afe  or  tnift  it  a  creatuft 
of  the  GOttrts  of  equity^  and  fnbjed  only  ta  their  eoncrool  or  di* 
redion.  Firft,  where  a  man  feized  in  fee»  raifes  a  term  of  years* 
and  limits-  it  in  truft  for  A.  &c.  this  the  ftatuta  cannot  esseeaBe.  the 
tenxKM*  not  being  feiaed.  adly»  Where  lands  are  limked  lo  the  ah 
iffJ^  in  truft  to  permit  A  id  receive  the*  renu  and  profits,.fbr  tbt 
Ibuttte  can  only  execute  the  firft  ufe.  3d]y»  Where  lands* are  U# 
suited  to  truftees  to  receive  and  pay  over  the  rents  and  profits  to 
fnch  and  fach  perfons,  for  here  the  lands  muft  remaiif  in  theav  to 
anfwer  thofe  parpoTes ;  and  thefe  points  were  agreed  to  in  Tri* 
idty  term  1700  per  curiatn,  in  StmAia  v.  Tttmer* 

IJ.  The  beft  DRrjHrnoJt  op"  jt  trust  t»  if^Ptr  is  ^M,  whicH 
is  given  by  the  old  writers,  of  an  afe  at  comnran  law;  vis.  **  A 
**  confidence  which  is  not  iHukie-oot  of  the  land^  hot  a  tUng  col« 
^  lateral  annexed  in  privity  to  me  eftate  and  to  the  petfon  touch-* 
^  tng  the  land,  ^7.  that  n^fey  fair  ^  fliall  Make  the  profits,  and 
«*  diac  the  terretenant  fhall  make  eftatet  aocordiag  to*  his  diree« 
**  tion.'^  Thefe  are  the  wtyrdt  tikd  kk  ChadleighU  cafe,  iff.  Rep^ 
txu  a.  b.  for  the  definitioft  of  an  ofe.  TImb  he,wh«  hath  a 
tmft,  hath  neither  jus  in  re  nor  ju9  ad  nm ;  bnr  only  a  confix 
dence  and  truft,  for  which  he  hath  no  remedy  at  the  eomtaao  kwv 
but  only  a  remedy  by  a  fubpcena  in  chancery.    This  is  iheim^ 

K»nt  diftindion  between  trufis  and  eooimons,  ferns*  and  fuck 
hereditaments*  Theie  follow  the  laads,  into  whofoover  hand^ 
titey  come ;  and  therefore,  if  a  perfon  ta  diffeiied,  difpofieffsd^ 
abated,  or  intruded  upon,  dill  the  laod  in  the  hands  of  the  (MfesfDry 
difpoflefibr*  abator,  or  intruder,  is  fobjeCt  to  ilw  renc  cobhuob^ 
Jite.-«»But,  generally  Ijpeakifig,  it  it  oclierwiff  vMi  rtiped^  to  a 
tn]f!,milers  the  eftate  of  the  difieiror,  te.  from  his  having  «oiict 
of  the  trail,  or  opon  fome  other  groand,  is,  in  the  Goafideraooa  of 
tt  court  of  equity,  coAfidered  a»  charged  With  the  tmft. 

If  L  This  dodrine  is  coafidered  aa  pardcularly  Important^  ia 
its  iRfiuenee  on  limiutioa^  to  ravvrBat  raa  rmsmMFum  €hit^ 
TiNQENT  MEHjiiNDEAS,  and  as  it  is  the  foiSMfaition  of  thr^Xii^ 
ttines  of  eqaity  on  cafes  arifin^  from  the  deftra£tion  of  thofe  re- 
ttainden  by  the  trnftees*  This  was  difciifled  at  great  kngih  ta 
Chudleigh^s  cafe,  1 .  Rep*  i  ao.  a*  The  dodrine  laid  dowfr  m  thiH . 
C3db»  widi  refpeft  to  the  deftm^lion  of  contingent  nfev  at  ^imnoa 
knv,  appears  to  be,  that,  to  the  ftandiog  ifeiaed  of  a»  ^eat  ooiil>>. 
tton  law,  two  things-  were  noceflary  V  onCf  chai^  the  eftsw  lipoa 
which  the  ufes  were  declared  Ihould  fubiift ;  this  waa  called  privi^ 
of  eftate :  the  other*  that,  the  perty  fo  ftaadtng  feiiMKi  ihould  have  no* 
tice  of  the  iHes  this  was  ciflled  privity  to  the  pet>fon.  If  cither  of 
tiiefe  6d}ed,  the  u(e  was  gone.  Whenever  th«i«fore,  a  perfon  fetted 
of  a  Hfe  eftate  in  poiIbffion»  in  tmft  for  another*  oonveyed^y  ine» 
fooffhteati  or  recovery,  the  pcffoti  laltiag  andtt  that  conveyance, 
acquired,  in  eonfeqaenee  of  tAke^  forcible  mftore  of  thofir.mote  df 
•conveyance,  a  new  efiatei  and  thereby  the  pHviqr  of  eftaae  wi^ 
necefTarily  Ibft,  Bat  if  a  perfon  having  a  fee,  eawveyad  tiiae  ice, 
t)ien  the  privity  of  eftate  remaitied.  ^^/if  the  gtaatee  had  ndt 
notice  or  the  trafi,  the  privily  to-  the  perfoo  was  gOHt^:  la  the 
latter  iifibTiee,  hovverer,  this  important  dlftkidtott  w^s-  nMie,  th;fr» 
tf  thfe  grantee  was  not  a  punchafer  for  a  vakwhle  confidenuiaB,.  the 
law  implied  notice  s  that  is^  pr^dfmed  hiai^  t»  be-  afgnawitiid  with 

-:         the 
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the  ofe*;  this  continued  the  privity  to  the  perfon.    Thus  flood  the 
do€lrlne  of  the  deftrudlion  of  contingent  remainders  at  the  common 
law.     The  flatnte  of  ufes  made  no  difference,  as  to  the  legal  con- 
fequences  of  this  doArine,  in  thoie  cafes  where  the  truflee  had  an 
eftate  for  life  only.    If  he  conveyed  by  fine,  feoffment,  or  reco- 
very, the  grantee  necefTarily  took  an  ellate  in  fee  fimple.    This,  as 
was  obferved  before,  was  a  new  eltate.     Privity  in  efiate  therefore 
failed*    But  in  thofe  cafes,  where  the  whole  fee  was  conveyed  to  the 
truftecs  to  feveral  ufes  in  firi£t  fettlemenc,  it  was  executed  in  the 
€efttrft  que  ufi ;   and  then,  where  no  ufe  was  limited  to  the  truflees 
^hemfelves,  nothing  remained  in  them,  fo  that,  in  this  refped,  there 
was  no  difference  between  them  and  drangers  to  the  deed,  hn  afluat 
eftate  might,  however,  be  limited  to  them.    Of  this  pradlitionera 
availed  themfelves,  to  fupport  contingent  remainders,  and  prevent 
their  being  dellroved.    This  gave  nfe  to  the  limitation,  now  fo 
frequently  inferteo  in  wills  and  fettlements,  of  an  efiate  to  truilees 
for  pre^ferving  contingent  remainders.     To  prefent  this  pointedly 
to  the  reader's  obfervation,  it  may  be  ufeful  to  flatc  fuccmdUy  the 
gradual  progrefs  of  fettlements.     The  firft  attempt  at  a  fittlunent 
appears  to  be,  the  creation  of  an  ellate  in  fee  fimple  conditional. 
This  had  two  effe<^s,  that  of  fufpending  the  abfoliite  power  of 
alienation,  till  the  birch  of  ifFue,  and  that  of  preferving  the  inhe- 
ritance in  a  particular  line  of  fuccefTion,  fo  as  to  make  it  devolve 
through  a  particular  line  of  heirs  in  exclufion  of  others.     firaAon 
mentions,  lib.  18.   that,  by  this  mode  of  limitation,  the  eftate 
might  be  fettled  by  a  perfon,  on  his  eldefl  fon  and  the  heirs  of  hit 
body,— and  if  he  had  no  heirs,  or  having  heirs,  if  they  afterward a^ 
failed,  then  to  his  fecond  fon  and  the  heirs  of  his  body,  with  like 
limitations  to  his  other  fons  fuccefljvely  and  their  refpcdive  iiflue  ; 
and  in  default  of  all  thefe,  to  the  party  himfelf  and  his  heirs.    This 
appears  the  mod  extended  and  complicated  plan  of  fettlement,  whicli 
could  be  effeded  through  the  medium  of  this  mode  of  limitation. 
.  Then  came  the  ftaiute  de  donis  coHditionalihus.     That  flatute  took 
away  the  power  of  alienation  of  the  tenants  in  fee  fimple  condi« 
tional,  and  thereby  preferved  the  fee  to  the  iffue,  and  the  reverfton 
^o  the  donor.    This  naturally  gave  rife  to  the  complex  modjfica. 
tion  of  property,  to  which  the  reverfion  of  an  efiate,  out  of  which 
an  efiate  uil  is  fird  carved,  is  now  fubjedl.     By  this  mode  of  fet- 
tlement land  was  at  once  completely  taken  out  of  commerce  and 
involved  in  the  intricate  fetters  of  multiplied  entails.     This  may 
be  conCdered  as  the  fecond  Ji  age  of  fettlements.     But  entails  were 
again  fubje£led  to  the  alienation  of  the  tenant  in  tnil  by  the  intro- 
du£lion  of  common  recoveries,  about  the  reign  of  Ed.  4.  and  the 
introduction  of  fines  by  the  datutes  of  4.  H.  7.  and  32.  H.  8,     1  o 
prevent  this,  in  feme  meafure,  women  feized  of  cdares  tail  of  the 
gift  of  their  hufbands,  were  prohibited  by  the  11.  H.  7.  ch.  to. 
From  alienating  thefe  edates ;   and  hu (bands,  feized  in  right  of 
their  wives,  were  prohibited  from  alienating  thofe  tdat^3  by  the 
32.  H.  8.  ch.  28.     To  bring  their  edates  within  the  proteflion  of 
thefe  datutes,  it  became  ufual  to  limit  the  hufband's  eflatcs,  to  the 
hufband  and  wife  and  the  heirs  of  the  body  of  the  wife  by  the 
hufband, — and  to  limit  the  wife's  edates,  to  the  hufband  and  wife 
and  the  heirs  of  the  hufband  by  the  wife.     The  confequence  of  thj^ 
was,  that,  the  edate  was  fecured  to  the  parents  during  their  lives, 
.and  was  fecured  to  the  ifTue  againd  the  a6l  of  either  parent.     No- 
rthing fiiort  of  the  concurrent  afl  of  both  parents  could  ifcpfive  the 

ifliie 
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[Note  249.]  iitue  ofthecftate.     A  more  rational  fyftem  of.fettlcment,  (par-  r2g0.b.l 
ticularly  after  the  ftatute  of  the  32.  H.  8.  ch.  28.  had  enabled  ^ 
tenants  in  tail  to  leafe],  could  not  perhaps  be  devifed.     The  eftate 
might  be  limited  to  the  male  or  the  female  line^  at  the  pleafure 
of  the  panics.     It  ^as  protected  againll  the  caprice  or  extrava- 
gance of  one  of  the  pardes,  (6  long  as  the  other  i^efufed  to  co- 
operate in  unfettering  the  inuil*  while  there  was  a  provifion  for 
unforefeen  events,  by  their  co<^operation  during  their  jomt  lives  t 
andi  during  the  life  of  the  furviving  parent,  the  fame  effects  naight 
be  produced  by  the  co-operation  of  that  parent  and  the  iiTue ;  and 
after  the  deceafe  of  both  parents  tht  eftate  was  redored  to  the 
i(Tue,  with  a  complete  power  of  alienating  it.    It  may  be  a  quellion 
whether,  even  now,   this   mode   of  fettlement  be  not   the  molt 
proper  for  all  thofe  cafes,  where  by  reafon  of  the  fmalloefs  of  the 
property,  or  any  other  circum (lance,  the  intricate  fyllem  of  fettle- 
ment, now  in  ufe,  is  not  proper.     This  mdy  be  defcribed  as  /Ar 
ibirdfiage  rf  fettlements.— ^-A  fourth  was  effeded  by  limiting  life 
eitates  to  the  parents,  with  remainders  to  their  unborn  children  hy 
'  purchafe.    This  was  introduced,  foon  after  it  was  difco veiled,. hoiv 
Completely  eftates  tail  of  every  defcription  were  fubjeQ  to  the 
alienation  of  the  tenant  in  tail  by  Ene  or  recovery.     But  U  did  not 
fbon  become  general.     It  was  obvious,  that,  in  every  caK:«  where 
the  parent  was  himfelf  the  immediate  reverfio|ier,  and  in  every 
cafe,  where,  the  parent  not  being  the  immediate  reveriioner,  the 
concurrence  of  the  immediate  rtverfioner  could  be  procured,  the 
nnborn  children  were  at  the  mercy  of  the  parent.     This  gave  rify 
to  thie  introduction  of  tniilees  for  prefer ving  contingent  remainders. 
This  limitation  is  fuppofed  to  have  been  firfldii'coveredandintrodjced 
into  prafkice  by  Sir  Francis  Moore,  during  the  time  of  the  ufurpa* 
tion.  Whatever  doubts  may  formerly  have  been  entertained  on  this 
head,  it  is  now  fettled  beyond  the  reach  of  controverfy,  that,  under 
a  limitation  of  this  defcription,  tlie  trullees  take  a  veiled  eftate  of 
freehold.    The  interpofition  of  this  eflate  prevents  the  tenant  for 
life  from  furrendering  to  him  in  the  reverfion,  and  if  he  aliens  his 
eftate  by  any  of  thofe  modes  of  conveyance,  which  would  other- 
wife  deilroy  the  contingent  remainders,  and  by  a  neceflary  confe- 
quence,  be  a  forfeiture  of  the  eflate,  it  authorizes  the  trullees  to 
enter  for  the  forfeiture.     This,  to  ufe  one  .of  the  explanatory  ex- 
preffions  inferted  in  thefe  limitations,  "  prevents  the  contingent  re- 
•*  maindcrs  from  being  defeated  or  deftroyed."— Such  arc  the  cir- 
cumdances  which  appear  to  have  given  rife  to  this  moft  frequent 
and  important  limitation,  and  the  efFe^ls  it  produced  ;  and^thos  it 
Hands  with  refpedl  to  the  alienation  of  the  tenant  for  life  without 
the  concurrence  or  co-operation  of  the  trullees.     With  refpeft  to 
thofe  cafes,  where  the  trullees  co-operate  in  the  alienation,  it  is 
obvious  the  eftate  of  thefe  truftees  is  that,  which  we  have  befoi^ 
mentioned,  of  a  perfon  feizcd  of  a  life  eftate  in  truft  for  another; 
and  conformably  to  what  we  have  before  obferved  upon  the  aliena- 
tion of  a  perfon  fo  feized,  his   fine,  feoffment,  or  common  reco* 
very  acquires  him  an  eftate  by  diiTeifin,  and  vefts  the  eftate  ^ 
acquired  by  him  in  the  purchafer.    Here  then  the  privity  of  eftate 
fails;  but  courts  of  equity  again  interfere.     This  sdienation  of  the 
truftees  is  evidently  a  breach  of  their  truft.     VU  therefore,  the  con- 
veyance be  without  confideration,  and  without  exprefs  notice,  the 
court  implies  notice.    If  it  be  with  notice,  then  whether  with  or 
without  confideration,  the  courts  zcake  the  purchafer  hold  the 

lands 
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)ands  upqn  the  truds  to  vhich  they  \y6re.rubje£lin  the  hands  of  the 
uailees.     But  if  the  conveyance  is  for  a  valuable  coniideration, 
and  without  notice,  then  the  courts  punifh  the  breach  of  trails  by 
decreeing  them  to   purchafe  lands  of  equal  value   to  thofe,  of 
which,  by  their  breach  pf^  irufl,  they  have  deprived  the  parties, 
and  to  fetile  them  to  jthe  ufes  and  (ipon  the  trulh  of  the  lands 
conveyed.     See  Manfel  v.  Manfel,  2.  Pcerc  Will.  67 S.    Pye  v. 
Gorge,  1.  P,  Wms.  128.  and  Mr.  Fearne's  Eflay  on  Contingent 
Renjaindcrs,  fol.  24.1,  &c.    Jt  only  remains  to  obferve,  that,  though 
chc  dertrudlion  of  contingent  remainders  by  the  truftee  is  ponifhed 
in  the  manner  we  have  mentioned ;  Hill,  where  there  is  a  bare 
tenant  for  life  for  his  own  benefit,  with  remainders  over  in  con- 
tingency, rf  he  dedroy  the  contingent  remainders,  it  is  no  breach 
of  trull,  for  where  there  is  no  truH,  there  cannot  be  a  breach  of 
trull ;  there  is  no  ground  confequ^ntly  for  a  court  of  equity  to  in- 
terfere in  that  cafe.     It  h  therefore  left  to  its  legal  confequcnces. 
Tiiles  however  depending  on  the  validity  of  an  aft  of  this  nature 
can  never  be  recommended.   The  power  of  tenant  for  life  to  deflroy 
contingent  remainders  is  ftri3ijjimi  juris*     It  certainly  therefore 
can  never  expcdl  favour,— or  any  thing  beyond  mere  fupport.     It 
i*  to  be  obitTved,  that  it  has  not  yet  been  decided,  whether  a  le- 
gal cllate  of  freehold  created-by  one  deed,  will  fupport  contingent 
remainders  created  by  anothei.     The  prevailing  opinion  appears 
10  be,  that,  if  ever  this. point  fliould  come  before  a  court,  the  de- 
cifion  will  be  for  the  affirmative.      It  fometimcs  happens  that 
contingent  remainders  are  limited  to  the  fons  of  a  perfon  who  has 
himfcU  IK)  life  ellaie.     Where  this  is  done,  it  is  proper  to  dired, 
in  what  manner  t,hc  rents  ihall  be  applied,  during  the  fufpencc  of 
the  contingent  remainder,  and  the  vacancy  of  a  perfon  beneficially 
entitled.     Thre  may  be  .done  by  dirodling  the  truftees,  during  that 
vacancy  or  fufpctice,  to  pay  the  rents  to  the  perfons  next  entitled 
for  the  time  being,  under  the  ufes  or  truils  of  the  inllrument,  to  a 
veiled  remainder  in  the  ellates,  but  without  prejudice  to  the  eftate 
of  the  children  afterwards  coming  in  exillence.     If  no  fuch  di- 
reclion  is  given,  the  fettler  and  his  heirs  would  probably  be  confi- 
dered  a>  intitlcd  to  the  then  intermediate  profits,  as  an  undifpofed 
part  of  the  inheritance.     The  f/tb  and  ultimate  llage  of  fetflemerits 
appears  to  have  been  ^fFcfted,  by  the  introduftion  of  powers  under 
theflatute  of  afes,  -^^f  thefe,  as  complete  a  dominion  over  the  pro- 
perty which,  is  the  fubjedl  of  the  fettlement  is  given,  to  the  party 
and  his  truftees,  as  if  it  were  not  the  fubjeft  of  fettlement ;  at  the 
fame  time*  that,  the  property  or  its  value,  is  completely  fecured  to 
the  parties,  to  their  ilTue,  and  to  all  other  claimants.     Confidercd 
in  this  point  of  view,  the  plan  aoi  effefts  of  a  marriage  fectlemejit, 
«s  fuch  fettlenaents  are  now  ufually  framed  in  England,  are  very 
Uriking ;  and  will  bear  a  comparison  with  the  marriage  contraAs 
of  any  other  country.    Thefe,  .generally  fpeafcing,  either  fetter  t&e 
property  fo  m)}ch  as  to  take  it  entirely  out  of  ^commerce, , as  \% 
done  Jby  ihe  tailzies  of  .Scotland  <witb  irritant  and  refohtinje  clftufist 
or,  like  their  (ettlements  of  what  is  or^td^^fimple  deJHnaiion^  leai^e 
it  fo  rtluch  under  the  contrpul  and  dire<^on  of  the  parents,  as  io 
give  litdc  fecurity  for  its  fafe  tranfaijilion  to  the  ilTue. 

.iV.  Trmfttes  either  are /ucb,  by  the  e^pr^s  or  implied  dedarM,^  • 
Hon  rf  thi  party i  or  are^  made  Jucb  by  a  court  of  equity,  —  In  a 
court  of  equity  it  is  fufiipient  that  the  truil  appears ;  and  if  the 
paj ty  c?eatifig  the  tr^li  has  not  appointed  his  own  traflee,  the 
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[Nmc  249.]    court  of  equity  will  follow  the  legal  eflate,  and  decree  the  perToh  [200. 1 

in  whom  it  is  vcfted  to  execute  the  truft.     Sec  ant.  1 1 3.  note  2,^  ^  ' 
it  being  ^  rule  which  admits  of  no  exception,  that  a' court  of 
equity  never  wants  a  irdftee. 

V.  Another  rule  which  admits  of  no  exception,  is,  that,  ejkif^ 
aSls  upon  the  perfon  and  not  upon  the  thing.  The  confequcnce  iSy 
that,  if  the  cllate,  of  which' the  party  isr  actually  feized,  is  not  coib- 
menfuratc  to  the  irud,  equity  cannot  enlarge  it.  Suppofing  there- 
f  jre  A.  to  be  feixed  of  an  eflate  in  fee  fimple>  in  trull  for  B, 

.  and  his  heirs,  and  th.it  A,  conveys  the  legal  eftate  to  the  life  of  C. 
for.  life,  with  remainders  over;'  C.  and  the  remainder-man  woatd 

.  he  trull cijs  for  B, ;  and  B,  b^ing  entitled  to  the  whole  equitable 
fee,  would  bj  eniiiled  to  a  conveyance  of  it  to  him.  If,  therefore, 
the  modifications  of  tlie  legal  eflate  be  ftfch,  as  enaWe  parties  to 
convey  the  fee,  a  conveyance  muft  be  made  by  the  (ame  means 
as  if  it  were  a  conveyance  for  a  valuable  confideration.     Confe- 

,  quently,  if  any  of  the  parties  fliould  be  feized  in  tail,  a  fine,  or  re- 
covery, as  the  cafe  happens,  would  be  neceflary ;  and  if  the  tenant 
in  tail  fhould  happen  to  be  an  infant,  the  infant  canfioi  conr^y 
v^ithout  levying  a  fine  or  fufFering  a  recovery.  The  ftat.  7.  Ann. 
chap.  19.  authorizes  infants  to  convey  in  the  manner  therein  men* 
tioned,  under  the  diredlion  of  the  court  of  chancery.  This  his 
been  held  to  extend  to  their  levying  fines  and  fuflFering  recoveries, 
where  the  nature  of  their  ellates  have  required  thefe  afTurances,  to 
•  perfedk  the  conveyances.    Sec  3.  Atkyns  164.  479.  and  559.   Com. 

Rep.  615.  Barnes  217.  But  fometimes  the  modificattons  of  the 
legal  eftatc  are  fuch,  that  even  fines  and  recoveries  arc  not  futB- 

.  cient  to  convey  a  fee.  In  this  cafe  application  to  parkament  is 
nccefTary. 

VI.  \\\%{omt\^mt^^Wiki\^^!^^  whether  an  efi  ate  he  legal  or  e^itahk. 

The  leading  authorities  upon  this  point,  are,  Burchet  v.  Durdant, 

2.  Vent.  312.     Broughton  v.  Langley,  2.  Sal k.  699.     Shepherd*s 

.  TouchAone,  483.     Simfon  v.  Turner,  ift  Equity  Caf.  Abr.  3^^ 

^  Lady  Jones  v.  Say  and  Scle,  %.  Vin.  262,  'Silveftcr  v.  Wilfon, 

4«  I'erm  Rep.  444*  and  Thong  v.  Bedford,  i.  ^to.  Cha.  Cafes, 

313.     The  refulc  of  thefe  cafes  fcems  to  be,  ift.  That,  ft  devtfe  fo 

A*  and  his  heirs,  in  trufl  for  B,  and  his  heirs,  without  any  ulterior 

;  words,  is  an  ufe  executed  by  the  ftatute  in  A ;  and  {<i  alio  would 

.  be  a  devlfe  to  A.  and  his  heirs,  in  truft  t6  permit  B,  and  his  heirft 

to  receive  the  rents  and  profits.     2dly.  That,  a  devife  to  A.  and 

i  his  hciri,  with  diredions  to  difpofe  of  the  ellate;  or  of  the  rents  in 

fuch  a  manner  as  necefTarily  requires  the  legal  eftste  OnMld  rfefide 

in  him,  will  of  coui  fe  veft  the  legal  cftatc  in  him.     3<i)y,  There 

'  feems  ground  to  contend  that  a  mere  devife'to  A,  and  his  heirs, 

■pon  trud  to  receive  the  rents  and  pay  them  over  to  J9.  ihouki 

.give  the  legal  eflatc  to  A    To  this  the  cafe  of  Siiveflcr  v.  WiHiKv 

nearly  approaches.     4thly,  Where  an  cftatc  is  given  to  A,  and 

^  his  heirs,  upon  trud  to  difpofe  of  the  rents  in  a  particular  manner 

*  during  the  life  of  J?,  and  after  xhe  deceafe  of  ^.  td'ftand  (eiied  ef 

the  lan.^s  to  the  ufes  therein  memioned ;  there,  as  the  nature  of 

the  uui^  docs  not  require  that  the  legal  eflate  (haU  xtMn^  in  if.  for 

^  A  longer  term  than  the  life  of  B.  the  court  will  not  confider  the 

^  ufe  to  be  executed  in  him,  for  a  longer  terra  than  the  life  of  B, ; 

.'but  will  confider  the  ufe  as  executed  in  the  trnftee  during  the  life 

1  ©f  B,  and  afterward  j  in  the  ccftuy  que  ufe.    5thly,  Where  there  it 

a'lln^itation  to  one  for  fift^  remainder  to  trafteea  and  their  heka 

lor 
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for  prcftrrving  contingent  remainders,  and  the-edate  of  the  truflees. 
is  not  reilraincd  to  the  ufe  of  the  tenant  for  life ;  in  a  deed  the 
trailees  would  certainly  be  confidcred  as  taking  the  whole  fee. 
B'Jtin  a  will,  as  the  nacure.of  their  trufl  requires  that  they  Ihould 
take  the  legal  edate  only  during  the  lif;:  of  the.  tenant  for  life, 
and  the  fubfequent  devife  is  generally  introduced  by  the  words, 
•*  and  after  the  death  of  the  tenant  for  life,'*  there  feems  reafon  to 
contend,  they  Ihould  be  confiJered  as  taking  the  legal  eihitc  for  the, 
period  of  his  life  only ;  that  being  evidently  the  tellator*5  intention* 
which  in  wills  has  fo  powerful  an  operation  in  controuling  the  legal 
operation  of  the  words.  Sec  Shapland  v.  Smith,  i.  £ro.  Ch.  Ca. 
75.  and  Boteler  v.  Allington,  ibid.  72. 

VIL  There  is  a  diftin:tion  het-wecn  powers  and  trufts,  Devi fes 
are  fomerlnies  framed  in  fuch  a  manner,  as  to  make  it  uncertain 
whether  the  legal  eflate  is  wii^cdi  by  them,  in  the  truftces,  upon 
truit  to  difpofe  of  it  according  to  the  diredlions  of  the  teftator,  or 
whether  the  legal  cllate  is  fuffered  to  defcend  upon  the  heir  at  law, 
or  is  devifed  to  others,  with  a  power  to  the  perions  mentioned  for 
that  purpofe  by  the  teftator,  to  difpofe  of  it.  This  is  very  im- 
portant, and  fometimes  not  clearly  to  be  afcertaincd.  See  ante 
fo.  113.  a.  note  2.  on  the  devife  of  an  eAate  to  be  fold  by  exe- 
cutors where  it  veils  the  ellaic  in  the  executors,  and  where  it 
merely  gives  a  power  to  fell  ii.  It  is  obfervable  that  where  there 
is  a  devife  to  executors  to  fell,  the  (latute  of  21.  H.  B.  m;:!ces  it 
lawful  for  one  of  the  executors  to  fell  without  the  other ;  and  in 
•Bonlfa.nt  v.  Greenlield,  Cro.  Eliz.  80.  it  was  decided,  that,  this 
il^itute  extends  equally  to  thofe  cafes,  where  the  legal  cllate  is  de- 
vifed to  the  executors,  as  to  thofc,  where  a  mere  power  is  given 
to  fell.  But  the  taking  of  the  co:ivcyance  from  one  executor  only, 
is  liable  to  objeflions.  One  is,  th»;t  the  other  executor  may  have 
prcvioufly  fold ;  in  which  cafe  the  (iril  vendee  would  be  prefer- 
red. Tne  other  arifes,  where  tiie  will  exprcfbly  requires,  that  all 
■the  truftees  fliould  join  in  the  receipt  fv;r  the  purchafe  money. 

VIII.    By  the  ilat.  29.  Cha.  2.  cap.   3.  fee.  8.  it  is  provided, 

'*  That  all  declarations  and  creations  of  truji  in  lands  or  htredi^ 

•'  taments  mufi  be  in  iMritingy  figned  by  the  party,  or  by  his  laft 

"  will  in  writing,  or  elle  void,  except  trulls  anfing  by  implication 

.*«  of  law,  and  transferred  and  extinguiftied  by  aCls  of  law."     A 

perfon  purchadng  land  in  the  name  of  another,  has  always  been 

held  to  be  within  this  defcription.    But  it  has  alfo  been  held,  that 

this  implied  trad  may  be  rebutted  by  circumilances  in  evidence; 

.and  therefore,  where  a  father  has  purchaied  in  the  name  of  a 

-  fon,  or  a  grandfather  in  the  name  of  a  grandfon,  it  has  often  been 

.held  to  be  intended  as  an  advancement  for  the  fon  or  grandfon, 

and  not  as  a  trull  for  the  purchafer.     This  contlrudion  of  truds  by 

a  court  of  equity,  is  conformable  to  the  conllrudlion  of  ufes  b/  the 

coarts  of  law.     There,  a  feoffment  without  con (ideration,  when  no 

'  nfe  was  declared,  was  always  held  to  operate  to  the  ufe  of  the 

feo^or.     But  when  it  was  to  a  fon  or  grandfon,  the.  confideration 

of  blood  intervened,  and  it  was  held  to  operate  to  the  ufe  of  the 

foa  or  grandfon.     This  dodlrine  is  often  xeforted  to  in  the  cafe  of 

grants  of  copyholds  where  the  fon  of  a  grantee  is  a  nominee* 

,  There  the  implication  in  favour  of  the  fon  is  not  fo  flrong,  as  there 

.  is  a  neceflity  of  mentioning  foine.Jife,  for  the  purpofe  ot  filling  up 

the  eilate.     Yet  in  thcfe  cafes,  with  fome  exceptions,  (fee  partx- 

cufariy  Lane  v.  Dighton,  Amb.  400.)  it  is  conildered  fo  far  an  ad« 
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* 

I  Note  249.  ]   vanceroent  for  tlic  child,  that  it  is  incumbent  on  the  pcrfoa  claim-  r2Q0« 

ing  againft  the  child  to  fhew  that  it  was  not  fo  intended.    In  the*" 
cafe  of  Dyer  and  Dyer,  heard  in  the  exchequer  Nov.  20,  t%»  and 
27,  1788*  this  dodlrine  wa9  very  fully  entered  into,  and  explain- 
ed with  the  greateft  learning  and  perfpicuity,  by  the  then  chief 
baron  Eyre.  * 

IX.  The  favour  which  is  (hewn  to  old  tenants,  by  granting  them 
a  renewal  of  their  leafes,  preferably  to  a  ftrangcr,  has  given  thenif 
in  the  eye  of  the  law,  an  intercll  beyond  their  fubfifting  term; 
and  this  intercll  is  generally  termed  their  tenanf  right  ofnnsvjaL 
This  is  particularly^applicablc  to  Icafcs  frona  the  crown,  from  the 
church,  from  colleges,  or  from  other  corporations.  In  thcfc  cafes, 
it  often  happens,  that  the  fituaiion  of  the  parties  is  foch,  that, 
there  arj  focceflive  renewals  of  the  leafe,  or  fucceffive  enlarge- 
ments of  it  by  rcverlTonary  grants.  On  the  one  hand,  the  property 
is  more  valuable  to  the  adual  tenant  than  any  other  perfon;  he 
Can  therefore  a<ford  to  pay  more  for  the  renewal  than  another. 
On  the  other,  there  is  a  natural  partiality  in  the  leflbrs  to  the 
prefent  tenants,  particularly  if  they,  or  thofe  under  whom  they 
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claim,  have  long  been  tenants  of  the  land  in  queftion.  Thcfc  ctr- 
Cumftanccs  have  produced  what  is  called  tenant  right.  Attempts 
have  been  made  to  eftablifh  an  obligation  in  landlords  to  renew, 
but  they  have  not  fuccecdcd.  The  renewal,  therefore,  is  ftill  a 
inattcr  of  favour  and  of  chance ;  but  is  fo  far  valuable,  that,  it 
enhances  the  price  of  the  property  on  fales.  Provifions  for  re- 
newal are  infcrted  in  mortgages  and  fettlements ;  and  the  right  of 
parties  to  this  chance  of  renewal  is  guarded  by  coo-rts  of  equity- 
In  mortgages  of  this  fpccies  of  property,  where  this  chance  of 
renewal  exilh,  there  fhould  alwnys  be  inferted  in  the  mortgage 
deed  a  covenant  from  the  mortgagor  for  the  renewal  of  the  leafe, 
and  for  veiling  fuch  new  leafe  in  the  mortgagee  ;  -with  an  agreei* 
ment,  that,  if  the  mortgagor  negleds  to  renew,  it  (hall  be  lawful 
for  >thc  mortgagee  to  renew,  and  that  the  fine  and  cxpcnces  cf 
renewal  (hall  be  a  charge  upon  the  prcmifes,  and  bear  intc- 
rt^*  In  fettlements  alfo;  there  fhould  be  a  power  authoriz- 
ing the  truftees,  from  time  to  time,  to  renew  the  leafes,  and  for 
that  purpofe  to  raife  money  by  mortgage.  Where  thefe  provi- 
fions  are  not  made,  the  fine  and  expcnccs  are  to  be  paid  by  the 
perfons  having  the  actual  life  interclh  and  ihofe  entitled  af:cr. 
ward?,  each  contributing  proporiionably  to  their  rcfpeiVu'e  int:- 
refls.  If  the  a6lual  tenant  for  life  advances  the  whole  of  the  mo-' 
ticy,  and  dies  without  having  been  repalJ  it,  the  whole  is  a  charge 
upon  the  leafehold  premifes,  and  the  pcrfonal  reprefentatives  cf 
the  tenant  for  life  are  entitled  to  claim  the  whole.  But  if  the 
leafehold  is  charged  with  annuities,  the  annuitants  are  net  bousd 
to  contribute.  See  Pickering  v.  Bowles,  1.  Brown's  Chan.  Ca. 
197.  and  the  cafes  there  cited,  and  Nightingale  v.  Lawfoo,  ihid. 
440.  As  1^  the  protcftion  afforded  by  the  courts  of  equity  to  per- 
fons entitled  to  this  tenant  right,  courts  of  equity  have  fo  far  re- 
cognised the  tenant  right  to  be  a  real  benefit,  and  as  fuch,  entitled 
to  their  protedion,  a^'  to  decree,  that,  new  or  reverfionary  lafcs, 
•  (gained  by  undue  means  or  fuppofition  pf  the  tenant  right  of  re- 
newal,) ftiould  bcibr  the  beneAt  of  the  perfons  intereiled  in  (bf 
'  anctent  leafes ;  and  confequently,  that  thofe,  who  obtain  foch'nc^ 
'  leafes,  and  were 'thereby  legally  pofTeiTed  of  them,  (hqold  he  truf- 
tees for  that  purpofe.    The  cafes  on  this  head  may  l>e'^drrided  Mo 

three 
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<hrcc  claflcs.  The  firil,  where  the  renewal  has  been  obtained  bjr 
pcrfohs  having  no  beneficial  intereft  in  the  old  leafe,  and  no  con* 
tie£lion  with  the  lefTee,  and  has  been  obtained  by  a  fag^cflion  of  vVhat 
was  falfe,  or  a  fuppreHion  oFwhat  was  true.  The  fecond,  whcrfe 
thd  parties  obtaining  the  renewal,  have  no  bencGcial  intereft,  but 
are  conneded  with  the  old  leflce,  as  guarviians,  trudees,  or  exe- 
xrutors.  The  third,  where  the  perfons  renewing,  have  only  partinl 
and  limited  iaterelts,  as  tenants  for  life,  mortgagors,  or  monga* 
gees  ;  in  all  thefe  cafes,  the  parties  renewing,  have  been  uni- 
tbrmly  declared  truftees  for  the  perfons  beneftcially  i  uerefted,  iti 
the  antient  Icafe,  either  wholly  or  in  part,  according  to  the  parti- 
cular circumllance  of  the  cafe  :  the  court  prefaming  that  the  ncvV 
Jeafe  was  obtained  by  means  of  the  connexion  wiih  or  reference  to 
ihe  intcrell  in  the  antient  leafe.  The  caf^s  on  the  dudrine  of  the 
tenant  right  of  renewal  arc  numerous*  One  of  the  mofl  important 
of  them  is  that  of  Rawe  v.  Chichcllcr,  Amb.  715.  Another  very 
important  cafe  on  thisjearning,  is  that  of  Lee  v.  Vernon,  heard 
on  appeal  to  the  hbufe  of  lordi,  11  May  1776.  The  rcafons  for 
the  appellant  in  that  cafe  were  drawn  up  by  the  prefent  editor's 
^moll  learned  predeceflbr  in  this  work,  and  from  them  mod  of  the 
preceding  obfervations  under  this  hexid,  are  extrafled. 

X.     It  frequently  happens,  that,  njuherc  a  real  efiate  Is  limited  in 
Jlricl  feulcmentt  and  a  leafeMd  for  years  or  other  perfonal  ejiate  is 
iniendtd  to  be/etfLd  upon  correfpondiiig  trujls,  the  fettleincnt  is  m^de 
by  affigning  the  leafehold  ellate  to  truftees,  and  declaring  thfcy 
ihall  Hand  poiTefll'd  of  it,  upon  fuch  truds  as  are  previouQy  de- 
clared of  the  real  ellate,  or  as  near  thereto  as  may  be,  or  as  the 
f  ules  of  law  and  equity  will  permit.     This  fhould  never  be  done. 
The    nature    of   real    and   perfonal  eftatc   is  fo   different,  as  to 
make  it  almoft  impracticable  to  frame  fuch  a  fet  of  trulls  as  will 
in  every  poifible  event,  or  ever)  in  the  common  contingencies,  cany 
the  perlbnal  eftate  in  the  fame  courfe  of  devolution  as  the  real  eftate; 
and  the  modes  of  doing  it  are  '^o  various,  that  hardly  two  profeflional 
men  would  agree  upon  the  fame  plan.    The  bell  method,  therefore, 
is,  tp  infert  a  complete  fet  of  limitations  for  the  perfonal  eftate.     If 
however,  from  the  fmallnefs  of  the  property,  it  is  thought  advifeable 
to  do  it  by  way  of  reference  to  the  limitations  of  the  real  eftate,  a 
declaration  may  be  infcrtcd,expreiring  that  the  Ipafchold  or  perfonal 
eftate  ftiall  not  vcft  abfolutcly  in  any  Child  or  childteh  of  any  tenant 
for  life,  unlefs  or  until  he,  ihe,  or  they  ftiall  attain  the  age  of  twenty^ 
one  years,  provided  however  that  fuch  child  for  the  time   beirg 
may  during  his  minority  be  entitled    to  the  rents  and   intereft. 
The  nature  of  leafchcld  for  liws  is  much  more  analogous  to  that 
of  cflates  of  inheritance ;  and  therefore,  generally  fpcaking,  may 
be  fettled  by  reference  to  previous  limitations  of  the  fee  fimple 
eftate.     The  fliort  mode  of  reference  may  be  uled  in  the  power 
of  fale  ufually  inferted  in  fettlcments,  where  the  parties  are  autho- 
rized by  it  to  puf chafe  Icafc holds  for  years.     See  Foley  v.  Butrcll^ 
|.  Bro.  Cha.  Cafes,  274. 

XI.  It  was  obferved  before,  that  one  of  the  principal  obje»5ls  of 
the  legiflature,  in  pafling  the  ftatute  of  ufes,  was  to  rcftorc,  in  fomc 
yneafure^  the  notoriety  of  the  old  common  law  conveyances ;  but 
that,  their  views,  in  this  rclpcd,  were  almoft  totally  defeated,  by  the 
jntroduftion  of  conveyances  by  Icafc  and  releafc,  and  by  the  pre- 
fervaiif  1  of  ufes,  under  the  appellation  of  trufts.  The  legiftature 
Jjas^  ^  different  times,  madp  attempt t  to  rcmvdj  the  mi/;bicjf  ari/ing 

(Bbj)  fro}4 


Lib.  3.      Cap.  8.  Of  Rcleafcs.  Sed.  504, 

£Note  249.]  from  the  /ecret  transfer  of  property  to  'which  this  ftatut/  has  ^i'vtny^^OM 

rife.  Among  thcfe  attempts  may  be  reckoned  the  ftatutcs  againft^  ^ 
fraudulent  conveyances  and  devifes^  13.  Eliz.  c.  5.  27.  £llz.  c.  4. 
and  3.  W.  &  M.  c.  14.  but  particularly  the  Aatute  of  29.  Car.  2,  c  3. 
commonly  called  the  Statute  of  Frauds  and  Peijurics,  which  pro- 
vides againll  conveying  any  lands  or  hereditaria  en  is  for  more  than 
three  years,  or  declaring  trufts  of  them,  otherwifc  than  by  writ- 
ing. Sec  ant,  48.  a.  not.  3.  With  the  Tame  views  have  been 
paffed  the  a£ls  for  regiftering  deeds  rcfpefting  lands  in  the  Weft, 
Eaft,  and  North  Ridings  of  the  county  of  York,  and  in  the  county 
of  Middlefcx.— 2.  &  3.  Ann.  c.  4.  6.  Ann.  c.  35.  7.  Ann.  c.  2c. 
and  8.  Geo.  2.  c.  6.  Upon  a  fimilar  principle  was  paiTed,  the  fa- 
lutary  and  beneficial  aft  of  the  17th  of  his  prcfent  majerty,  c.  26. 
for  regillering  the  grants  of  life  annuities.  With  refpecl  to  the 
lafl  llatute,  it  is  to  be  wi(bcd,  that  the  legiQature  would  enable 
perfons  redeeming  or  re-purchafmg  annuities  granted  by  them,  to 
enter  an  account  of  fuch  rcdempt'on  or  re-purchafe  upon  the  re- 
giftcr;  for  as  it  is  an  impeachment  of  a  perfon's  credit,  that,  annuities 
of  this  nature  fhculd  be  recorded  again  (I  him,  it  is  but  reafonable, 
that,  when  he  has  redeemed  or  re-purchafed  them,  that  (hould  be  as 
publicly  known  and  afcertained  as  his  grant  of  them.  But  for 
want  of  fome  regulation  of  this  kind,  perfons  lie  under  the  impuu* 
tion  of  being  fubjedl  to  the  payment  of  annuities,  after  they  are 
liberated  from  them.  On  the  iUtuie  of  the  29.  Car.  2.  c.  3.  the 
courts  have  decided,  that  as  it  was  made  with  a  delign  to  prevent, 
either  in  marriage  or  in  any  other  treaties,  uncertainty,  perjury, 
and  contrariety  of  evidence,  the  cafes  not  liable  to  thcfe  incoo^ 
veniencies  are  not  within  it.  See  i.  £q.  Ca.  Ab.  19.  The  courts 
feem  to  have  favoured  a  like  equitable  conibuftion  of  the  flatutes  for 
the  regiflration  of  deeds.  Thus  in  the  cafe  of  Le  Neve  v.  Le  Neve, 
1.  Vez.  64.  lord  Hardwicke  decreed,  that,  if  a  deed  rcfpeding 
lands  in  any  of  the  regifter  counties  is  not  regillered,  and  after* 
yards  the  lame  lands  are  fold  or  mortgaged,  oy  a  deed  properly 
regiflered  ;  if  the  perfon  claiming  under  the  fecond  deed  has  notice 
of  the  firll  deed,  the  perfon  claiming  under  the  firil  deed,  tho'  it  is 
not  reciftered,  (hall  be  preferred  to  him.  The  general  doArine  of 
thefe  decinons  is  founded  on'  principles  both  juft  and  equitable, 
when  applied  to  particular  cafes ;  yet  it  may  be  doubted  whether 
a  more  rigid  adherence  to  the  letter  of  thefe  (latutes,  particularly 
that  of  the  29.  Car.  2.  c.  3.  would  not  have  been  more  beneficial 
to  the  public.  The  French  (hewed  a  much  more  rigid  and  perti- 
nacious adherence  to  the  letter  of  their  laws  refpeftmg  the  rcgif- 
tration  of  deeds  and  wills.  By  laws  of  that  kingdom  as  ancient  as 
the  1 6th  century,  particularly  an  ordonnance  of  Henry  II.  of  the 
year  1553,  it  was  ordered,  'that  all  wills  and  deeds,  containing  fub- 
fiitutions  of  eilates,  fhould  be  rcgiftered  within  a  particular' period 
*of  time.  If  they  were  not  regilTered  within  that  time,  the  courts 
feem  to  have  doubted  whether  they  were  binding  even  on  the  par- 
ties, in  whi>fe  favour  the  fubfUtutions  were  made ;  but  it  was  al- 
ways fettled,  that  the  fubflitutions  were  of  no  force  againft  credi- 
tors orpurchafors.  Several  points  of  the  laws  refpeAing  fubftitu- 
tions  being  unfetiled,  and  the  laws  refpedling  them  being  difiteretit 
in  different  parts  of  the  kingdom,  they  were  all  reduced  into  one 
law,  by  the  celebrated  ordonnance  of  Augufl  1747.  That  ordon- 
nance was  framed  by  the  chancellor  D' AguefTeau,  after  taking  the 
fentiments  of  every  parliament  in  the  kingdom  ufon  fortf-fivte 
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different  queftions  pfopofcd  to  them  upon  the  fubjc£^.  The  tKirty- 
ninth  quellion  is,  "  Whether  a  creditor  or  purchafovhaving  notice 
**  of  the  fubflituiion,  before  his  contra^  or  purchafe,  is  lo  be  ad- 
•*  mitted  to  plead  the  want  of  regiftration  ?*'  All  the  parliaments, 
except  the  parliament  of  Flanders,  agreed,  that  he  was  ;  that,  to 
SKlmit  the  contrary  dodlrine  would  make  it  always  open  to  argu- 
xnenty  whether  he  had  or  bad  not  notice  of  the  fubflitution ;  that 
this  would  lead  to  endlefs  uncertainty,  confufion,  and  perjury ;  and 
that  it  was  much  better  that  the  right  of  the  fubjedt  ihouid  depend 
upon  certain  and  fixed  principles  of  law,  than  upon  rules  and  con- 
iiru^lions  of  equity,  which  muit  be  arbitrary,  and  confequently  un- 
certain. The  ordonnance  of  Auguft  1747 Was  framed  accord- 
ingly. Thofe  who  have  commented  upon  that  ordonnance  lay  it 
down  as  a  fixed  aid  undeniable  principle,  that,  notliing,  not  even 
the  nrioil  actual  and  dire^  notice,  countervails  the  want  of  regiilra- 
t'on  ;  Co  that  if  a  perfon  is  a  witncfs,  or  even  a  party,  to  the  deed 
of  fubflitution,  flill,  if  it  is  not  regiftered,  he  may  fafely  purchafe 
the  property  fubfiituted,  or  lend  money  upon  a  mortgage  of  it» 
See  S^ii£/ihfts  ccncet'nant  Us  Suhjfitutiom,  Toulou/e,  1770;  and  Co/n- 
men t aire  de  I' Ordonnance  dt  l^ouis  XF^  fur  Us  Subjlitutio/iStfarMr, 
JFurgcIe^  a  Paris,  1767» 

X 1 1 .  The  courts  have  in  part  remedied  the  mlfcb'ief  arijing frfmt. 
the  admijjion  ofiryfts,  <with  reJfeQ  to  the  ceftuy  que  trufi,  by  making 
ferJoH\   p^yi^g  money  to  trufiees^  RJL'iib  notice   of  the  truji,  anfijuerm 
ahie,  im  Jome  cafes,  for  the  proper  appUcation  of  it.     Lord  Mans^. 
Iteld,  in  bis  very  dillinguiihed  argument  m  the  great  cafe  of  ^ur- 
gefs  V.  Wheate,  obfervcs,  "  that  the  ceftuy  que  trufl  is  aftually  and 
«<  abfolutely  feifed  of  the  freehold,  in  the  confideration  of  a  court 
«'  of  equity  ;  that,  the  truil  is  tiic  land,  in  that  court ;  and  that,  the 
«<  declaration  of  tlie  truil  is  the  difpofition  of  the  land."     It  is, 
perhaps,  to  be  wifhed,  that  the  operation  and  confequences  of 
truils  had  been  confined  to  the  truflec  and  cefiuy  que  tmjK     There 
is  DO  doubt  but  the  doctrine. in  qucliion  is  in  many  mflances  of* 
great  fervice  to  the  cefiuy  que  trufi^  as  it  prefer vcs  his  propertv^ 
from  the  peculations  and  other  difi^f^^i's  to  which,  if  it  vvcxe  left 
folely  to  the  difcretion  of  the  irullee,  it  would  neceiTarUy  be  fub- 
jc^.     Yet  it  may  be  quellioned,  whether  the  admiHion  of  it  is. 
not,  in  general,  produdlive  of  more  inconvenience  than  re?.!  good.. 
For  in  fome  cafes,  if  the  cefiuy  que  trufl  is  an  infant,  or  otiicrwiie. 
incapable  of  giving  afTent  to  the  payment  of  the  money  to  ths. 
trufiee,  the  perfons  paying  it  cannot  be  indemnified  aguinfl  th^; 
troflees  mifapplication  of  it,  but  by  paying  it  under  the  fandion  of 
a  court  of  equity.     This  retards,  and  often  abfolutely  impedes  the 
progrefs  of  bufmefs,  involves  the  parties  in  an  expeniive  and  in. 
tricate  litigation,  and  pots  them  to  a  very  grear,  and,-  in  other  re- 
fpe^s,  an  jsfelefs  expence.     To  avoid  this,  it  is  become  ufual  to 
infert  a  daufe  in  deeds  or  wills,  that  the  receipts  of  the  trullees 
ihall,  of  themfelves,  difcharge  the  perfons  to  whom  they  are  given^ 
from  the  obligation  of  feeing  to  the  application  of  the  money  paid 
by  them..   In  fome  inflances,  without  any  claufe  of  this  natur'e,  a 
perfon  paying  money  to  a  tf  uftee  is  not  anfwerable  for  the  mifap- 
plication of  it,  though  he  has  notice  of  the  tiuil.     Perhaps  the 
Allowing  diflindlions  and  obfcrvations  will  be  found  of  ufe  towards 
pbtaining  an  accurate  knowledge  of  the  rules  of  equity  upon  thi^ 
^proplex  fubjcft.-*— I/?/^',  With  regard  to  perfcnal  ejlate,  it  is  every, 
wh^rp  ^j;nitte4»  that  if    t^ftator,  po/TeiTed  of  perlonal  eilatc  onhv. 
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[Note  249.]     dies  indebted,  having  by  his  will  direfled  hts  eftatea  to  be  fold  for  ^2()Q*  U 

the  payment  of  his  debts,  whether  he  fpecifies  them  or  not,  the  | 

mortgagee  or  purchafor  of  any  part  of  his  perfonal  alTets,  is  not 
hound  to  fee  to  the  application  of  his  mortgage,  or  purchafe»roo- 
ncy.  Sec  Elliott  afld  Merry  man,  Barnardilton  Rep.  in  Cha.  page 
78.  But  if  he  charges  afpecifie  fart  of  his  perfanaUy  with  the  pay- 
ment of  -a  fpccific  debt  or  legacy,  it  fcems  to  have  been  a  matter 
of  doubt  how  far  the  purchafor  of  that  fpecific^part  was  anfwerable. 
In  the  cafe,  of  Bill  v.  Humble,  2.  Vern.  444.  the  maftcr  of  the 
rolls  decreed,  that  a  mortgagee  of  a  term  of  years  from  an  exe- 
cutor (which  term  of  years  w^s  fpecifically  bequeathed)  was  not 
anfwerable  for  the  mifapplication  of  his  parch afe- money. — This 
decree  was  rcverfed  in  the  houfe  of  lords  in  1703-4  ;  but  from  the 
account  given  in  Vincr,  7,  vol.  43.  pi.  ij.  and  18.  Vin.  121. 
pi.  II.  there  is  rcafon  to  fuppOfe  the  revcrfal  was  founded  on  par- 
ticular proof  of  fraud.  Two  cafes  in  Peere  Williams,  Ewer  r. 
Corbett,  and  Bunting  v.  Stonard,  vol.  2.  p.  148.  &  i^o.  coincide 
u^ith  the  mafter  of  the  rolls  againft  the  houfe  of  lords:  And  fee 
Gilbert's  Reports,  1 13.  Mead  v.  lord  Orrer}',  3.  Atk.  235..'  Jthil 
v.  Bears,  i.  Vcz.  315.  Plow.  Com.  543.  54~5.  It  fhould,  how- 
ever, be  obfcrved,  that  the  principle  on  which  the  courts  have 
founded  their  opinion,  that  the  purchafor  or  mortgagee  of  any  part 
of  the  teftator's  affets  fpecifically  bequeathed  is  not  anfwerable  for 
the  mifapplication  of  his  purchafe  or  mortgage  money,  is,  that  the 
whole  of  the  perfonal  eftatc  being  bound  to  pay  the  debts  of  the 
teftator,  that  fpecific  part  (though  fpeciJically  charged)  is  liable 
with  the  reft :  it  has  therefore  been  held,  that  the  purchafor  mull 
nwt  have  notice  that  there  are  no  debts,  or  that  the  debts  are  psud. 
With  the  latter  doArine  the  modern  praftice  of  the  profeffion  ac- 
cords. It  has  been  carried  fo  far,  that,  even  where  an  executor 
has  fold  or  mortgaged  his  teftator's  property,  for  his  own  debt, 
it  has  been  held  good.  The  reafon  of  thefe  cafes  is,  that,  the 
^opcrty  of  the  teftaior  vefts  abfolutely  in  the  executor,  both  at 
Jaw  and  in  equity  ;  fo  that  the  demand  of  the  creditors  and  lega- 
tees arc  perfonal  upon  the  executor ;  they  are  no  lien  upon  the 
property  in  his  hands,  or  in  the  hands  of  the  affignees,  from 
him ;  the  executor  is  cntrufted  with  the  difpofition  of  the  pro- 
perty ;  and  no  third  perfon,  therefore,  fhould  be  implicated  in  it. 
Jt  feems  clear  from  Ewer  v.  Corbett,  that  though,  by  fuch  notice  of 
there  being  no  debts,  or  of  the  debts  being  paid,  the  purchafor  makes 
hi mfelf  anfwerable  for  his  purchafe  or  mortgage  money ;  yet  he  is 
not  bcund,  previoufly,  to  enquire  and  fatis fy  himfelf,  that  there  are 
debts  unpaid,  or  that  the  parts  of  the  aifets  not  fpecifically  be- 
queathed are  fufHcient  to  pay  the  debts  and  legacies.  %dlj^  With 
refped  to  the  dtn)ife  of  a  real  efiatefor  the  payment  of  dehts  :  It  muft 
firft  be  obferved,  on  the  authority  of  the  cafes  of  Cutler  and 
Coxetcr,  2.  Vern.  302.  French  and  Chlchciler,  2.  Vern.  568.  and 
2.  Vez.  590.  that  if  a  perfon  charges  both  his  real  and  perfonal 
eftatcs  with  the  payment  of  his  debts,  the  perfonal  eftatc  muft  be 
£rii  applied;  and  that  it  is  therefore  immaterial,  whctlier  the  tef* 
tator  charges  the  perfonal  eftaie  in  the  firft  indance,  or  not.— Now, 
if  a  perfon  devifes  a  real  eftate  to  truftces  to  fell  for  the  payment 
of  his  debts,  all  the  books  agree  (fee  particularly  the  cafe  above 
cited  of  Elliott  v.  Merryman,  Spalding  and  Shalmer,  i.  Vern.  301. 
Culpepper  v.  Afton,  2.  Chan.  Cafes,  115.  221.  i.  Veas.  173.  and 
215*  Courcll  V.  HampfoD,  2.  Vein.  5.  Smith  v.  OtiyoD>  i.  firow  Ct4 

in 
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In  Cha.  1S6.)  that  if  the  debts  are  fpediied  Of  fchedoled«  the  par^ 
chafor  or  mortgagee  is  bound  to  fee  to  the  appticatioB  of  his  mo* 
ney ;  but  that  if  they  are  not  fpeeified,  or  fcheduled,  he  //  mot 
bound  to  fee  to  fuch  application.     As  to  %/7r/^i--— they,  from  their 
naturet  mufl  be  coniidered  as  fpeciEed or  fchedaled  debts;  how  far 
in  tbofe  cafes>  where  the  trull  does  not  extend  to  the  payment  of  debts. 
the  purchaforof  a  real  eilate,  is  bound  to  fee  the  money  applied  in 
difcharge  of  the  legacies,  is  often  a  fubjed  of  difcuflionand  doubtj, 
even  with  the  moll  experienced  praditioners.— *6ut,  if  the  truft  is, to 
fell  for  the  payment  both  of  debts  and  legacies,  then,  the  trull  to 
pay  the  debts,  intercepts  the. truft  to  pay  the  legacies,  and  as  the 
purchafor  is  not  bound  to  fee  to  the  payment  of  the  former,  he  ne^i* 
ceflarily  is  not  bound  to  fee  to  the  payment  of  the  latter.     Thus  in 
Jebb  V.  Abbott,  heard  in  Chancery  on  the  9th  February  178a* 
lord  chancellor  Thurlow  faid,  that,  where  debts  and  legacies  are 
charged  on  lands,  the  purchaibr  will  hold  free  from  the  claims  of 
the  legatees ;  for  not  being  bound  to  fee  to  the  difcharge  of  debts, 
he  cannot  be  expelled  to  fee  to  the  difcharge  of  legacies,  which 
cannot  be  paid  till  after  the  debts.     The  prefent  lord  chief  juftice 
of  the  king's  bench,  who  was  counfel  in  the  caufe,  aflented  to 
this  podtion,  and  faid  it  had  been  fo  determined  by  lord  Hard- 
wicke.   Probably  tliiS  cafe  alluded  to  by  him  was  that  of  Rogers  v. 
Skillicorne,  fince    reported   by  Mr.  Ambler ;   fee  his  Rep.  fbl. 
l88.<-— In  Beynon  v.  GoUins,  in  the  fittings  after  Hilary  term 
1788;  the  teftator  had  charged  his  cftate  with  the  payment  of  his 
juft  debts  generally,  and  with  a  legacy  of  800 1.  for  his  daughter 
for  life,  and  after  her  death  for  her  children.    The  traftee  had 
joined  in  a  conveyance  of  part  of  the  eftate  to  a  purchaibr,  and 

Eermitted  the  800 1.  to  come  into  the  hands  of  the  daughter's  buf« 
and»  and  it  was  wafted.  The  bill  was  brought  by  the  wife  and 
children,  to  have  the  legacy  made  go.>d  by  the  purchafors  of  the 
elbte,  and  againft  the  trullee.  It  was  difmifled  againft  the  par- 
chafors.  Upon  the  hearing  for  further  directions,  it  was  preffed 
by  Mr.  Ambler,  that  the  truftee  (hould  pay  the  cofts  of  the  pur* 
chafors.  But  lord  Thurlow  refufed  this,  faying,  that,  as  there  was 
a  general  charge  of  debts,  the  purchafors  were  not  liable  to  fee  Co 
the  application  of  the  purchafe  money  in  payment  of .  the  800 Ui 
and  that,  if  the  phiintiiF  thought  fit  to  make  unneceffary  parties** 
|he  truftees  ought,  not  to  pay  the  coftt  of  fuch  parties,  but  that  they 
muft  receive  them  from  the. plamtiff.— Lands  are  fometimes  deviled 
to  trultees,  upon  truft  to  raife  a»  much  money,  as  the  perfonal 
cftate  ftiail  fall  deficient,  in  payine  the  teftator's  debts  and  lega- 
cies. It  feems  to  be  the  general  opinion,  that,  a  purchafor  or 
inortgagee  is  not  bound,  in  this  cafe,  to  enquire  whether  the  real 
eftate  is  wanted  or  not.  It  is  a  nicer  cafe  where  the  lands  are 
not  devifed  to  the  truftees,  but  a  mere  po^er.  is  given  them  to  feU 
for  the  purpofe  of  raiiing  as  much  money  as  the  peribnal  eftate 
ihall  fall  ihort  in  paying.  To  the  valid  execudon  of  fuch  a  power^* 
the  deficiency  of  the  perfonal  eftate  feems  to  be  a  reqnifite  circum- 
flance.  It  may^  therefore,  be  contended,  that*  if  there  be  not  the 
deficiency  in  qoeftion*  the  power  is  not  well  executed,  and  a  ne* 
ceiTary  confequente  of  this  appears  to  be,  that,  if  the  purchafor  can« 
not  give  legal  evidence  of  this  deficiency,  he  cannot  make  oat 
his  tide  under  the  power.  To  prevent  queftions  of  this  nature 
from  ariiing,  it  is  ufual  to  inftrt  in  all  inftruments  declaring  trufts 
of  paibnal  eftatci  axu)  in  all  infirttincat9.b7  which  teal  or  perfonal. 
.      '  eftate  . 
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[Note  249»]    cftates  arc  veiled  in  traftccs,  upon  trail  to  raifc  money  by  fale  or  ["  200.  b,1 

mortgage,  a  claufe  exprcfsly  difcharging  the  purchafors  or  mori- *•  '  *  - 
gagees,  from  the  obligation  of  feeing  to  the  application  of  the  mo- 
ney paid  by  them.  A  claufe  cf  this  natare  (houid  feldom  be 
omitted.  Where  the  truft  is  to  raife,  by  fale  or  mortgage  of  the 
real  eUate,  fo  much  money  as  the  perfonal  eftate  is  deficient  in 
producing,  it  fecms  advileaole  to  extend  this  claufe  a  degree  fur- 
ther, by  cxprefsly  difcharging  the  purchafor  or  mortgagee  from 
the  obligation  of  enquiring,  whether  the  pergonal  eiiate  has 
been  got  in  and  applied,  and  by  exprefsly  authorizing  the  truftces, 
to  raife  any  money  they  think  proper  by  fale  or  mortgage, 
though  the  perfonal  edaie  be  not  adlually  got  in  or  applied,  lor 
it  frequently  happens,  that,  the  getting  in  of  the  perfonal  eftate  is 
attended  with  great  delay  and  difiiculty:  during  which  the  real 
cftate  cannot,  perhaps,- be  reforted  to.  This  will  be  obviated  ef« 
fedualiy  by  inferting  a  claufe  to  the  above  effed.  It  (hould,  hoiv* 
ever,  be  accompanied,  wiih  a  further  diredion^  that,  fo  much  of 
the  perfonal  ellate,  and  of  the  money  raifed  under  the  tru(l»  as 
(hall  remain  after  anfwering  the  purpofes  of  the  trull,  ihall  belaid 
out  in  land,  to  be  fettled  on  the  devifees  of  the  real  elates.— It  fre« 
quendy  happens,  that,  money  fecured  upon  mortgages  is  made 
the  fubjed  of  marriage  fettlemeuts,  and  affigned,  upon  varioas 
trails.  In  this  cafe,  there  Ihould  always  be  a  feparate  deed,  by 
which  the  mortgage  money-  and  the  ellate  in  mortgage  ihould 
be  affigned  to  the  trullees  of  the  fettiement,  with  a  declaration 
that  their  receipt  for  the  mortgage  money  fliall  be*  a  dif- 
charge  to  the  parties  paying  it.  In  making  the  affignment  by 
a  feparate  deed,  an  advantage  is  given  to  the  mongagor,  by 
his  being  kept  from  being  implicated  with  the  trulls  of  the  fet* 
tlement,  and  by  having  that  deed  in  his  codody,  which  prelerves 
the  chain  of  the  title,  and  which  he  probably  otherwifc  would 
not  have :  an  advantage  alfo  is  given  to  the  peribns  ioterefled 
in  the  fettiement,  from  having  the  contents  and  operation  of  the 
fettiement  kept  from  the  knowledge  of  the  mortgagor  and  thofe 
claiming  under  him.-— In  all  thefe  cafes  it  lliould  be  obferved,  that, . 
the  dodrines  of  equity  with  refped  to  the  obligation  of  feeing  to 
the  application  of  money,  are  involved  in  many  nice  di^ndions. 
Great  care  therefore  Ihould  be  taken  to  prevent  any.  qaeiliona 
arifing  upon  them,  by  inferting  the  claufes  above  mentioned,  and 
by  fuch  other  precaations  as  the  circumftances  of  the  caie  re^ 
quire. 

XI I L  As  to  the  manner  in  •whi(b  cbnrts  pfequiti  hofue  attempads^ 
prevint  the  mi/cbie/s  arifingfroin  the  admiffi»n  of  trufis^  nuUh  rtff€£l 
f  the  public  at  large : — This  has  been  eHeded  in  fome  meafure,  b/ 
its  having  been  laid  down  as  a  general  rule,  that  in  any  competi- 
tion of  claims,  where  the  equity  of  the  parties  is  equal,  he  who  haa 
the  law  (hall  prevail.  See  Francis's  Maxims  of  Equity,  6i.  If 
a  pcrfon  has  the  legal  ellate  or  interell  of  the  fubjed  matter  in 
contefty  he  mull  neceflarily  prevail  at  law  over  hioi  whofe  right  is 
only  equitable,  and  therefore  not  even  noticed  by  the  courts  of 
law.  This  advantage  he  carries  with  hup,  fo  far,  even  into  a  court 
of  equity,  that  if  the  equitable  claims  of  the  parties  are  of  equal 
force,  equity  will  leave  him  who  has  the  legal  right  in  full  pof- 
feffion  of  it,  and  not  do  any  thing  to  reduce  him  *  to  an  equality 
wiih  the  other,  who  has  the  equitable  right  only.— Perhaps  the 
following  illuftration  of  ^bis  very  important  rule  pf  eoility,  by  an  • 

eoquirj^ 
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enquiry  into  the  doflrincs  of  courts  of  equity  refpeding  terms  of 
yearSf  attendant  upon  the  inheritance,  will  not  be  unacceptable  to 
the  reader.         At  common  law,  leafes  for  years  were  not  fup- 
pofed  to  transfer  any  property  to  the  lefTee,  and  were  generally 
of  very  Ihort' duration;  for,  as  they  tended  to  prevent  tiie  crown 
of  its  forfeitures,  and  the  lord  of  the  fruits  of  his  tenures,  they 
were  viewed  with  a   very  jealous  eye.     Befides,  the  pofieilion  of 
the  leffee  was  confidered  as  the  pofTeflion  of  the  freeholder;  and  if 
his  leafe  was  defeated  or  diilurbed,  though  he  could  recover  for  da- 
mages, he  had  no  means  to  recover  the  pofTeflion.     Moreover, 
leaies  for  years  were  fubjeft  to  be  abfolutely  defeated,  either  by  a 
real  or  fiditious  recovery  againil  the  freeholder;  but  in  the  reign 
of  Henry  IV.  or,  at  leaft,  in  that  of  Henry  VII.  the  courts  refolv- 
ed,  that  the  lefTee  fhould  not  only  recover  damages,  as  a  recom- 
pence  for  the  lofs  of  the  pofreffion,  but  (hould  alfo  recover  the 
poffcflion  itfelf.     Afterwards  the  21ft  Hen.  8.  c.  15.  proteded  the 
leflee  againft  the  effcft  of  fictitious  recoveries.     Thefe  alterations 
of  the  common  law  gave  the  JeiTee  for  years  an  intercft  and  (labi- 
lity which  he  had  not  before.     Still»  in  the  eye  of  the  law,  parti- 
cularly before  the  demolition  of  the  military  tenures,  terms  of  years 
were  in  every  rcfpe£t,  except  pecuniary  emolument,  far  inferior  to 
edates  of  freehold.     This  ftability  on  the  one  hand,  and  fubordi- 
nate  ftate  of  property  on  the  other,  made  them  very  proper  and 
convenient  modifications  of  property,  for  fectiring  money  or  any 
other  charges  upon  the  fee,  or  for  giving  a  partial  or  temporary 
right  to  the  profits  or  beneficial  property  of  the  land,  in  thofe  cafes 
where  the  owner  wilhed  to  have,  not  only  the  remainder  or  rever- 
fion,  but  the  adual  freehold.     Hence  we  find  mortgages  for  long 
terms  of  years  very  frequent  in  the  reign  of  queen  Elizabeth. 
Now,  according  to  our  notions  of  mortgages,  if  the  mortgage  debt 
is  not  paid  at  the  time  appointed,  the  eftate  mortgaged  ii abfolutely 
forfeited  to,  and  becomes  the  property  of,  the  mortgagee,  at  law ; 
but  courts  of  equity  permit  the  mortgagor  to  redeem.  On  payment 
to  the  mortgagee  of  his  principal,  tntereft,  and  cods.     Still  this  is 
merely  a  right  in  equity,  the  legal  eflate  contiiiuing  in  the  mort- 
gagee.   Thus,  if  an  eflate  be  demifed  for  a  term  of  years,  with  a 
provifo  making  the  term  void  on  payment  of  a  fqm  of  money 
with  intereH,  before  or  upon  a  certain  day,  the  condition  is  not 
'  confidered  at  law  as  complied  with,  unlefs  the  money  is  paid  on  or 
before  that  very  day;  if  it  is  not  paid  then,  the  eflate  belongs  at 
law  to  the  mortgagee,  for  the  remainder  of  the  term.     A  court 
of  equity  allows  the  mortgagor  to  redeem  it,  by  paying  the  prin- 
cipal, intereil  and  cofls,  after  that  time.     But  this  fubfequcnt  pay- 
ment," though  it  gives  the  mortgagor  the  equitable  right  to  the 
eflate,  does  not  aiFed  the  legal  continuance  of  the  term.     In  this 
*refpe£t  our  law  differs  from  the  civil  law;  in  which  a  mortgage  is 
confidered  only  as  an  accefTary  of  the  debt ;  and  payment  at  any 
'time,  by  annulling  the  debt,  ex^inguilhes  the  mortgage.     To  ap- 
ply this  doftrine  to  terms  of  years.     After  payment  of  the  mort- 
gage debt,  the  term  of  years  for  which  the  mortgage  is  made,  is,  at 
*iaw, in  the  mortgagee;  but,  in  equity,  the  mortgagor  is  entitled  to 
the  benefit  of  it.     By  an  analogy  to  the  cafe  ot  mortgages,  when 
terms  of  years  are  created  for  fecuring  the  payment  of  jointures, 
portions  for  children,  or  for  any  other  purpofc,  they  do  not  deter- 
mine, without  a  fpecial  provifion  for  this  purpofe,  by  the  perform- 
ance of  the  trtds  for  which  they  are  raifedt    Thus  in  all  thefp  cafes, 

'      '  thf 
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[Note  249*]    the  legal  intereft  daring  tlie  contiDnance  of  the  term,  is  in  the  truf-  [200. 

tee;  bat  the  owner  of  the  fee  is  entitled  to  the  -equitable  xntcreft,  ^  '' 
or  rather  to  all  the  benefit  or  advantage  which  can  be  made  Of  the 
term  during  its  continuance.  As  the  courts  of  common  law  held, 
that  the  polTeffion  of  the  Icflec  for  years  was  the  pofleflion  of  the 
owner  of  the  freehold,  courts  of  equity  held,  that  where  the 
tenant  for  years  was  but  a  truftce  for  the  owner  of  the  inheritance, 
he  fliould  not  ouft  his  cefluy  que  truJI,  or  obflru£l  him  in  doing  any 
ad  of  owner  {hip,  or  in  making  any  afTurances  cf  his  eftate.  In 
thefe  refpei^s,  therefore,  the  term  is  confolidatcd  with  the  Inheri- 
tance. It  follows  the  defcent  to  the  heir,  and  all  the  alicivations 
made  of  the  inheritance,  or  of  any  partial  eftaie  or  intcreft  carved 
out  of  it  by  deed,  by  will,  or  by  ad  of  law.  Whitchurch  v. 
Vv^'hitchurch,  2.  P.  W.  236.  9.  Mod.  124.  Gilb.  Rep.  168.  Viliiers 
and  Viliiers,  2.  Aik.  7.  Hccle  v.  Sales,  2.  Wilf.329.  Goodtiilc 
on  the  dcmlfes  of  Norris  and  others  v.  Morgan  and  David, 
1.  Term  Rep.  755.  Still,  though  the  truft  or  benefit  of  the  term 
is  annexed  to  the  inheritance,  the  legal  interert  of  the  term  remains 
diHinfi  and  feparate  from  it  at  law,  and  the  whole  benefit  and  ad- 
vantage to  be  made  of  the  term  arifes  from  this  reparation.  For 
if  two  perfons,  or  more,  have  claims  upon  the  inheritance.uoder 
different  titles*  a  term  of  years  attendant  upon  it  is  Hill  fo  dillind 
•    from  it,  that  if  any  one  of  them  obtains  an  aflignment  of  it,  then 

(unlefs  he  is  afFcdled  by  any  of  the  circumllances  which  equity  | 

confiders  as  fraudulent)  he  will  be  entitled,  both  at  law  and  in 
equity,  to  the  eftate  for  the  whole  continuance  of  the  term,  to  th© 
utter  exclufion  of  all  the  other  claimants.     This,  if  the  term  is  of  i 

long  duration,  abfolutely  deprives  all  the  other  claimants  of  every 
kind  of  benefit  in  the  land.     Suppodiig,  therefore,  J.  purchafes  an  i 

eftate,  which,  previous  to  his  purchafe,  had  been  fold,  mortgaged, 
leafed,  and  charged  with  every  kind  of  incumbrance  to  which  real  \ 

property  is  fubjcd ;  in  this  cafe  A.  and  the  other  purchafors,  and  I 

all  the  incumbrancers,  have  equal  claims  upon  the  eflate.  This  is 
the  meaning  of  the  exprefiion,  that  their  equity  is  equal.  But  if 
there  is  a  term  of  years  fubfliling  in  the  eflate,  which  was  created 
prior  to  the  purchafes,  mortgages,  or  other  incumbrances,  and  J*  I 

procures  an  ailignment  of  it  in  trufl  for  hirafelf,  this  gives  him  the 
le&al  intereil  in  the  lands  during  the  continuance  of  the  term,  ab- 
folutely difcharged  from,  and  unaffedled  by,  any  of  the  purchafes, 
mortgages,  and  other  incumbrances,  fubfequent  to  the  creation  of 
the  term,  but  prior  to  his  purchafe.  This  is  the  jmeaning  of  the 
expreilion  in  alignments,  of  terms,  that  they  are  to  protect  the  pur- 

*  chafor  from  all  mefne  incumbrances.    But  it  is  to  be  cbferved,  that 

A*  to  be  entitled  in  equity  to  the  benefit  of  the  term,  mull  have 
all  the  following  requiiites :  he  muft  be  a  purchafor  for  a  valuable 
confideration";  his  purchafe  mull  in  all  reipc£ls  be  a  fair  purchafe, 
and  free  from  every  kind  of  fraud ;  and  at  the  time  of  his  pur* 
chafe  he  mull  have  no  notice  of  the  prior  conveyance,  mortgage^ 
charge,  or  other  incumbrance.     It  is  to  be  obfervcd,  that  mortjga-  | 

gees,  leiTecs,  &c.  are  purchafors  in  this  fenfe,  to  the  amount  of  their 
ievcral  charges,  iniereils,  or  rights.  If  any  perfon  of  this  defcription, 
unail'cdied  by  notice  or  fraud,  takes  a  defedlive  conveyance  or  af- 
fjgnment  oH  the  fee,  or  of  any  eftate  carved  out  of  it,  dcfcAivc  1 

either  by  reafon  of  fome  prior  conveyance,  or  of  fome  prior  charge 
or  incumbrance ;  and  if  he  alfo  takes  an  alignment  of  a  term  to  a 
trullee  for  himfelf,  or  to  himfelfj^  where  he  takes  the  conveyance 
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<)f  the  inheritance  to  His  truilee;  in  each  of  thefe  cafes,  he  is  en- 
titled to  the  full  benefit  of  the  term  ;  that  is.  he  may  ufe  the  legal 
eftate  of  the  term  to  defend  his  poiTcffion  during  the  continuance 
of  the  term,  of,  if  he  has  loft  thi?  pofTeflion,  to  recover  it  at  common 
law,  in  preference  to  all  claimants  prior  to  his  purchafe,  but  fubfe- 

SLicnt  to  his  term.  All  this  was  luiJ  down  and  explained  by  lord 
[ardwtcke,  in  the  cafe  of  Willoughby  and  Willoughby  in  Cha. 
Trin.  30.  Geo.  2.  1756.  i.  Term  Rep.  763.  Upoil  the  fame 
principles  was  deci^ied  the  cafe  of  Stanlsopc  v,  earl  Vcrney,  before 
lord  Northington,  in  chancery,  Jaly  27,  1761.  The  cafe  there 
Was,  that  Henry  Sayer,  being  feifed  in  fee  of  certain  eftates  fubjeci 
to"  an  outftanding  term  of  years,  in  Rigby  and  Eyre,  by  indentures 
of  leafe  and  releafe,  bearing  date  the  4th  and  5th  days  of  June 
173?,  conveyed  'them  to  lady  Dyfart  and  her  heirs,  for  fecuhng 
the  payment  of  loool.  and  inrereft,  and  covenanted  to  produce  the 
deeds  refpefting  the  terms  of  years.  Afterwards  Rigby  and  Eyre 
afligned  the  term  to  Cunningham  and  Clayton  in  truft  for  .Sayer,, 
his  heirs  and  aiiigns  ;  and  then  Saycr,  by  indenture  dated  the  19th 
day  of  Dec.  1732,  conveyed  the  fame  eilates  to  mrs.  Na(h  (under 
whom  lord  Verney  claimed)  by  way  of  mortgage,  for  fecuring  to 
her  3000 1.  and  intereft,  with  a  declaration  that  Cunningham  and 
Clayton  Iho.ald  ftand  pofTcffed  of  the  terra  in  trufl  for  her,  and  the 
deeds  refpefling  it  were  delivered  to  her,  and  neither  (he  nor  the 
trurtces  had  notice  of  the  mortgage  to  lady  Dyfart.  Lady  Dyfart 
brought  an  ejcdlment ;  lord  Verney  defended,  and  fct  up  the  term^ 
with  a  declaration  of  the  truft  of  it  in  favour  of  mrs.  Nafli,  under 
whom  he  claimed.  Upon  this  lady  Dyfart  brought  her  bill  ir> 
equity:  The  queftion  was,  which  fhould  be  prefened  ?  lady  Dy- 
fart, who  had  the  firft  declaration  of  the  truft  of  the  term,  or  lord 
Verney,  who  had  the  fubfequent  declaration  of  the  truft,  but  had  the 
cuftody  of  the  deed.— Lord  Northington  held,  that  a  declaration 
of  truft  in  favour  of  an  incumbrancer,  was  tantamount  to  an  a6lual 
affignment,  unlefs  a  fubfequent  incumbrantrer,  bona  fide ^  and  with- 
out notice,  procured  an  ailignment ;  and  that  the  cuftody  of  the 
deeds  refpeding  the  term,  with  a  declaration  of  the  truft  of  it  in 
favour  of  a  fecond  incumbrancer,  was  equivaltnt  io  anafiual  affign- 
tnent ;  acid  therefore  gave  him  an  advantage  over  the  firft  incum-' 
brxncer,  which  equity  would  not  take  from  him.— >Tbe  protedlion 
afforded  by  terms  of  years,  againft  what  are  called,  mefne  incum- 
brances, makes  it  fafe,  in  fome  cafes,  to  difpenfe  with  a/earchjhr 
judgments^  But  this  is  qever  prudent,  where  there  is  any  reafon  |0 
apprehend,  notice  of  them  will  be  proved,  or  will  be  attempted  to 
be  proved,  on  the  party  or  any  of  his  agents  in  the  baiinefs.  Besides 
no  term  or  other  outftanding  eftate  fhould  be  relied  on,  unlefs 
proof  can  be  obtained  eafily  and  at  a  fmall  ezpence,  of  the  inftrn- 
inents  and  ads  in  law,  which  muft  be  proved  to  eftablifti  the  crea^ 
tion  and  dedadion  of  the  term.  It  (houid  alfo  be  afcertainetl, 
that,  its  fltuation  is  fuch  as  enables  the  party  entitled  to  it,  to  avail 
himfelf  of  it  in  ejeftment.  This  does  not  always  appear  fufii- 
ciently  attended  to.  Generally  fpeafcing  it  is  true,  that,  the  pof- 
feffion  of  the  ceftuy  que  truft  is  the  poffeftion  of  the  truftee.  Bdc 
it  is  equally  true,  that,  the  extent  and  application  of  this  rule  ave 
by  no  rtieans  iettW.  Great  care,  therefore,  fhould  be  taken,  in 
thefe  cafes,  where  the  outftanding  cft^te  is  relied  on,  as  a  pro- 
teftion  againft  mefne  incumbrances,  that,  the  poflcffion  of  the 
adual  terre-tenants  has  not  been  fuch,  as  to  deprive  the  peFibns, 

in 
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[Note  249.]    in  whom  the  ontftsmdiiig  cftatc  or  intered  i^vcfted,  of  thdr.T^iQo,  b.j 

entry.— The  advantages  to  be  derived  from  terms  of  years,  I-  '  *  '^ 
being  fo  confiderable,  it  is  an  obje£l  of  great  confeqaence  to 
afcertain,  when  it  is  fafe  for  the  purcbamr  to  leave  them  in 
the  truilee  in  whom  he  finds  them,  and  when  it  is  neceiTary 
or  prudeiiiial  to  require  them  to  be  afligned  to  a  truflee  of  his 
own. — But  it  is  more  eafy  to  fay  where  it  is  unfafe,  than  to  f^y 
where  it  is  fafe,  for  him  to  be  fatisfied  without  fuch  an  affign-* 
xnent  of  iu— 'ly?*  It  may  be  laid  down,  as  a  general  role,  that 
whenever  a  term  has  been  raifed  for  fecaring  the  payment  of  mo- 
ney, as  the  afTignment  of  it  by  the  truflee  fox  the  perfon  intitled  to 
receive,  to  a  truftee  for  the  perfon  obliged  to  pay,  the  money,  is 
the  bed  poi&ble  evidence  of  the  payment  of  the  moneys  it  may  be 
reaibnably  required  as  fuch.-— 2^/f,  In  cafe  a  term  of  years  has 
been  affigned  to  attend  the  inheritance,  if,  upon  a  purchafe  (taking 
it  in  the  above  exteniive  fenfe)  ail  the  deeds  (as  well  originals  as 
counterparts)  by  which  the  term  was  created  or  affigned,  are  deli* 
vered  to  the  purchaibr,  and  he  is  fatisfied,  that  the  trufiee  in  whom 
it  is  then  faid  to  be  veiled,  has  made  no  prior  ailignment  of  it,  and 
thai  the  vendor  has  not  charged  the  e^ate  with  any  intermediate 
incumbrance ;  it  is  difficult  to  fay  what  poflible  ufe  can  be  made  of 
the  term  againft  him,  or  what  good  can  be  anfwered  by  requiring 
an  afiignment  of  it  to  a  truftec  of  his  own,  unlcfs  it  be  to  fatisfy 
the  requifitions  of  thofe  to  whom  he  may  afterwards  have  occa£oo 
to  mortgage  or  fell  the  eflate.— 3^^,  But  if  any  of  the  deeds  re* 
fpedin^  the  term  are  not  delivered  to  the  purchafor,  or  if  be  is  not 
fatisfied  of  the  truilee's  not  having  previouily  affigned  it,  or  of  the 
vendor's  having  niade  no  intermediate  incumbrance ;  it  feejms  pru- 
dent to  require  an  adoal  affignment  of  it  to  a  trailee  for  him.-«- 
Few  general  rules,  befides  theie,  can  be  laid  down  upon  this  fubjed  s 
«— and  thefe  mu(l  from  their  nature  be  fubje£l  to  an  endlefs  variety 
of  modifications.  In  all  cafes  of  this  defcription,  it  is  infinitely 
Jbetter  to  err  by  an  excefs  of  care,  than  to  trull  any  thing  to  ha- 
zard. There  is  no  doabt  but  the  precautions  ufed  for  the  fccurity 
of  purchafors  appear  fometimes  to  be  excefiive,  and  fatisfadory 
realbns  cannot  always  be  given  for  requiring  fome  of  them :  yec 
.the  more  a  peribn's  experience  increafes,  the  more  he  feels  the 
reafon  and  real  utility  of  them  f  and  the  more  he  will  be  con- 
vinced that  very  few  of  the  precautions  required  hy  the  general 
prance  of  the  profeffion  are  without  their  ufe,  or  can  be  fafely.  dif- 
penfed  with* 

XIV.  It  is  to  be  obferved,  that,  in  moH  cafes,  parucalarly  thofe« 
which  relate  to  real  property,  courts  of  equity  have  generally  en- 
deavoured, that  their  decifions  fhould  bear  the.ilridleft  pofiible  ofia" 
iogy  to  the  dccifiatis  of  courts  oflaiv^  in  c^Sps  of  a  fimilar  or  corre- 
fponding  impreilion.  All  the  canons  of  law  refpe€ling  the  defcent 
or  inheritance  of  legal  eitates  in  lands,  have  been  applied  to  .trufl 
or  equitable  edates.  Some  of  thefe,  as  the  exclufion  of  the  half 
blood,  of  the  arcending.line,of  the  paternal  line  from  the  maternal 
inheritance,  and  the  maternal  line  from  the  paternal  inheritance, 
'  are,  evidently,  of  feudal  extradion,  and  are  generally  fuppofed  to 
be  contrary  to  reafon  and  equity :  yet,  they  have  been  admitted^ 
without  any  limitation,  into  the  equitable  code  of  England.  There 
is  the  fame  divifion  in  equity,  as  there  is  at  law,  of  eUates  of  frae* 
hold  and  inheritance,  of  eilates  of  freehold  only,  and  of  eflates  kfs 
than  freehold}  of  eilates  in  pofleiCon,  xemaipder  or  rcveriioq,  and 

of 
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t>f  eftates  fereral  and  eftates  undivided.  It  has  been  obferved 
before,  chat  every  fpecies  of  property  is  in  fobilance  equally  capa- 
ble of  being  fettled  in  the  way  of  entail;  and  that,  the  titmoit 
term  allowed  for  the  fufpence  either  of  real  or  pcrfonal  property 
from  veiling  abfolatelyi  is  that  of  a  life  or  lives  in  being,  and 
twenty-one  years  after,  and  perhaps  in  the  cafe  of  a  pofthumoas 
child  a  few  months  more.  The  analogy  between  law  and  in  equity, 
is,  in  this  inftance  complete.  It  may  be  laid  down,  without  any 
qualification,  that,  no  nearer  approach  to  a  perpetuity,  can  be  made 
through  the  medium  of  a  trull,  or  will  be  fupported  by  a  court  of 
'  equity,  than  can  be  made  by  legal  conveyances  of  legal  eftates  or 
interefts,  or  will  be  admitted  in  a  court  of  law^— «Tn  thefe  leading 
rules,  we  find  the  analogy  holds.  In  fome  inflances,  it  fails. 
Courtefy  has  been  admitted,— Dower,  though  a  more  favoured 
claim,  has  been  refufed,  in  equitable  eilates.  An  equitable  eftate, 
is,  by  its  nature,  incapable  of  livery  of  feizin,  and  of  every  form 

•  of  conveyance  which  operates  by  the  (latutes  of  ufes.  In  the 
transfer^  therefore,  of  equitable  eftates,  thefe  forms  of  conveyance 
have  been  difpenfcd  with,  and  a  mere  declaration  of  trufl  in  favour 
of  another,  has  been  held  fufHcient  to  tran&fer  to  him  the  equitable 
fee.«-On  the  other  hand,  truft  eftates,  are,  by  their  nature,  equally 
incapable  of  the  procefs  of  fines  or  recoveries.  Yet  fines  are  le- 
vied and  recoveries  are  fufFered  of  them  ;  and  fines  and  recoveries 
are  as  neceffary  to  bar  entails  of  equitable  eftates,  as  they  are  to 
bar  entails  of  leo[al  eftates.  In  the  cafe  of  a  feme  inheritrix,  law 
and  equity  agree  in  vetting  the  fee  in  the  huft>and  in  her  right, 

•  during  their  joint  lives,  and  fubjscl  to  that,  in  prcferving  it  to  the 
wife :  where  the  feme  li  poffelfed  of  perfonal  property,  the  law, 
fpeaking  generally, -vefts  it  abfolutely  in  the  huft>and,  or,  at  leaft, 
gives  him  the  power  of  acquiring  the  abfolute  property  of  it.  Courts 
of  equity  have,  in  many  cafes,  abridged  the  right  of  the  hafband  to 
the  perfonal  property  of  the  wife,  and  qualified  his  power  over  it.— 
In  fixing  the  term  for  the  redemption  of  mortgages,  and  in  many 
other  cafes,  an  analogy  to  the  term  for  bringing  eje^ments,  has 
frequently  influenced  the  decifions  of  the  courts;  in  other  cafes, 
an  ahalogy  to  the  term  for  ejectments,  or  the  terms  for  bringing 

'  other  writs>  has  not  been  attended  to.;  and  in  fome  inftances,  the 
courts  have  not  confidered  themfelves  bound,  eVen  by  the  ftatutes 
of  limitation.  Smith  v.  Clay,  3.  Bra  Cha.  Rep.  639«-— But  the  cafe;, 
where  the  analogy  fails,  are  not  numerous;  and  there  fcarcely  is  a 
rule  of  law  or  equity,  of  a  more  antient  origin,  or  which  admits  of 
fewer  exceptions,  than  t!ie  rule,  that  equity  tolloweththe  law. 

XV.  Having  offered  thefe  obfervations  on  fonoe  of  the  leading 
points  in  the  do£lrine  of  Trufts,  a  few  remarks  on  the  Ozneral 
ir/frojtr  OF  r*t/sr*,  will  terminate  the  annotation .-^Tvvo  circum- 
Itances,  in  particular,  gave  them  rife;  (lit.)  The  firft  was,  the 
Hvantf  in  many  inflances 9  of  a  judicial  procefs  to, enforce  the  pefforinance» 

.  er  to  recover  faiisfa&ion  for  the  non  performance^  offoveral  Migations 
arifing  in  cafes  of  trufts  which  were  fuppofed>  (and  certainly  in 
many  cafes  with  reafon),  to  be  founded  on  the  common  rules  of 
natural  morality  and  jnftice,  but  whicli,  being  imaiiifted  by  the  com- 
mon law,  often  depended  for  their  efte£i  00  the  confdence  or  ho« 
noar  only  of  a  perfon,  whofe  intereft  it  was  to  leave  the^n  unper- 
formed. Thus,  in  the  cafe  of  real  property,  (to  which  thefe  anno- 
tations are  naturally  confined*)  the  transfer  of  iand,  in  the  fimpli- 
city  of  the  common  law,  commenced  and  terminated  ii^tho  Angle 

faa 
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[Note  249*]    faft  of  the  transfer.  '  Of  the  contra^  to  .ofake  itj  of  an  agreeme&t  [203.  q 

to  hold  the  lands,  or  apply  the  profits  of  theip,  for  a  particalar  ^  ^ 
parpofe>  the  law  took  no  notice.  The  parties,  thereforcj  hene- 
£cialiy  interefted  in  the  performance  of  any  fuch  contra^  or  a^ree- 
tnen:,  v^ere  without  remedy.  Yet,  in  all  thefe  cafes,  a^daty  was 
considered  to  arife,  which,  though  unnoticed  by  law,  was  felt,  and 
.  admitted  by  all,  to  be  »n  honourable,  a  moral,  and  a  confciendoos 
obligation.  Cafes  of  a  fimilar  defcription  frequently  arofe.  In  all 
of  them  a  right  was  thought  to  exiit,  for  which  the  courts  of  law 
had  provided,  and  for  which,  the  feuddl  policy  could  from  its  na- 
ture provide,  no  remedy. — For  this  grievance,  the  courts  of  com- 
V  mon  law  affording  no  redrefs,  a  remedy  was  necelTarily  fought 

-from  another  hand,  and  a  refort  to  the  chancellor,  was,  from 
the  peculiar  nature  of  his  office,  his  charader  and  habits,  ex- 
tremely natural.  (2.)— Tib//  natural  rejhrt  to  €h<mc§ry  for  redrefs  in 
tajh  oftntftu  may  'be  confidered,  as  the  other  principal  circq al- 
liance, to  which  they  owe  their  rife. — A  defcription  of  perfo^s, 
probably  in  a  fubordinate  rank  of  life,  was  known  in  the  Roman 
law,  by  the  appellation  of  Cancellarii,  as  early  as  the  period  of  the 
firft  CsDfars;->-In  the  Byzantine  court,  the  chancellor  .wiu  an  officer 
of  the  higheft  diftindion.  In  the  courts  of  the  emperors  of  the 
*Weft,  and  almofl  in  all  the  fovereignittet,  into  which  that  empife 
broke,  upon  it's  fall,  mention  is  made  of  an  officer  of  the  fame 
name  and  charaAer.  An  officer  of  the  fame  defcription,  (but  in 
file  eai^y  times,  often  found  under  the  appellation  of  the  Referen- 
dary), occurs  in  thehiftorical  monnments  of  almoft  every  country 
in  Europe,  where  the  feudal  polity  has  prevailed.  It  was  fb  much 
conidered  an  appendage  of  fovereignity,  that,  after  the  ufurpation 
of  the  vafials,  every  noble  who  pretended  to  fovereign  power,  ap- 
pears to  have  had 'his  chancellor.  To  this,  the  a^ual  chancellors 
ofbifhops  and  palatines  probably  owe  their  origin.  See  Gotho" 
ired*s  Notes  ad  l^%*  3.  de  Afieif.  of  the  Codex  Theodofianus,  and 
'the  edition,  by  the  Maurifli  monks  of  Du  Cange,  art.  Caacellarias. 
With  refpeA  to  oor  tfwn  coon  try  1— •in  Hob.  63.  it  is  obierved, 
that,  the  oonrt  of  chancery  is  as  antient  as  the  kingdom  itfelf. 
Lord  Coke,  4.  Ini(.  78.  maintains,  that,  the  Bricifli  and  Saxon 
kings  had  their  chaooceliors,  and  courts  of  chancery. -^Mr.  Selden, 
Off.  Can.  Sed.  i.  fays,  the  firft  authentic  mention  of  a  chancellor 
is  of  the  year  920,  and  that,  many  of  the  Saxon  lineage,  before  tbe 
conqael^,  had  their  dancdlors.  With  ns,  as  in  almoil  every  other 
crmmtry,  whofe  jorifprudence  is  of  feadal  extradbion,  the  <^ce  of 
chancellor  originally  was,  to  fapervife  all  pablic  iaftroments,  whi^ 
had  the  king's  fignatore,  to  keep  them  m  lus  cuHody,  and,  after 
the  cuftDm  of  fealing  deeds  came  in  ufe,  to  have  the  charge  of  the 
ktng*s  official  feal.  3.  Blackft.  Com.  c  4.  f.  8v— *To  admtniiler 
jufHce  is  ef«ry  where  an  appendage  of  royalty.  This  was  the  cafe 
in  the  <eadal  fyftem,  on  principles  peculiar  to  itfelf.  There,  the 
AilmHT  command,  and  the  admioiAradon  of  juftice  in  the  ^od, 
were  aiway  s  tmited  in  the  fame  perfon,  and  extended  over  the  f^ipe 
terifiOry.  Bot  fab^rdinadon  and  habits  of  obedience^  were  oftea 
wanting  in  the  fend.  From  the  boiftefoos  fpirit  of  that  govern- 
aient,  k  mnft  frequently  happen,  that,  the  judicial  fentences  of  the 
,  cont^s  •would  fail  of  eflfhd,  if  they  were  not  anally  execoted  by  the 

military  power  x— the  military  power  wu  mider  the  ctiredioi^of  ihe 
chief  s^— to  him,  therefore,  4Qit  his  military  md,  wherever  the  paity 
ImuI  tanfomaud  wicb  a  powerful  advcriafy»  it  traa  aeceflkry  to  K- 
'  X  car. 
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cttr,  in  order  to  fecure  the  effeA  of  a  judicial  fcntence.     This  wiS 
ci6hially  )>urcbared  by  fines*  and  became  one  of  the  mofl  fplendid 
and  lacrative  prerogatives  of  fovereigmty.    The  crown  was  always 
attentive  to  fecure  co  itfelf  the  exclufive  ofe  of  it.     This  was  pria-> 
cipaily  effeded  by  its  affimuBc;  an  exclufive  right  of  ifluing  the 
ivril»  whicbf  from  its  being  the  beginning  or  foundation  of  the  futt> 
is  tailed  the  original  writ.     This  anfwered  the  double  purpofe,  of 
&ew«ig«  that,  all  power  of  judicatore  originated  with  the  king* 
and  t>f  iecunng  to  him»  the  prefer  fines.    See  Gilbert's  Forum 
Romannto*  p.  zo.    an^  Philipps  on  Fines   for  Original  Writs* 
Thh   original   writ   is   a  mandatory  letter  from   the   king,  on 
parchment,  iealed   with    his  great  feal,  directed  to   the  flieriff 
of  the  county  where  the  injury  is  committed  or  fup pofed  to  be 
committed,  reqairing  him  to  command  the  wrong-doer  or  party 
laceofed,  either  to  <b  juftice  to  the  complainant*  or  eJfe  co  appear 
in  court,  and  anfwer  the  accnfation  againft  htm»    .3.  Blackd.  Com* 
^h  ed.  p.  £73.    Xn  the  early  penal  of  our  law,  injuries,  which 
"weric  the  fiibje£fc  of  judicial  procefs,  were  few^  and  being  few,  were 
wtU  known,    in  the  courfe  of  time,  the  forms  of  injuries  were 
•orahipKed,  and  new  writs,  of  courfe,  became  neceiTary.     Where 
dm  was  the  cafe,  it  «wib  ufual  to  petition  parliament,  and  proper 
^'emediea  were  given  for  the  peculiar  ca(es ;  but  thefe  petitions 
vatftiplytng,  h  was  enacted,  by   the   ihitute  of  Weftminfler  2* 
i$..£dw*  I.  ch.  24.  Hiat,  where  in  one  cafe,  a  writ  ihould  be  found 
in  the  chancery,  and  in  a  like  cafe,  falling  under  tiie  fame  right» 
and  k'e^rilig  like  remedy,  no-  precedent  of  a  writ  coald  be  pro- 
duced, the  clerks  In  chancery  (hould  form  a  new  one.     This  aft, 
undoubtedly,  gave  the  chancellor  a  great  degree  of  power,  and  in 
aJte-eiteircife  of  lt,.!ie  ofunped  flich  anvcxtent  of  remedial  isuthority, 
that,  ia  ttfe  Mr.  Reeves's  expreffion  (Hiftory  of  the  Eng.  Law, 
Svo  fcdit.  fo.  1^1.5  every  fort  of  relief  feemcd  within  his  jarifdic- 
tton.     It  muft  be  added,  that,  as  the  chancellor  Was  generally  an 
.  ecclefiaftic,-evc^y {pedes  of  iqjuty,  arifing  from  a  fuppofed  breach 
of  a  reltgiotis,  amoral,  or  a  Gonlcieniioas  obligation,,  feemed  pro- 
fcsiy  to  fall  withia  his  cqgnisaoce.^^Such  was  the  office  of  chan- 
cettor,  and  foch  the  c^tader  of  (he  perfons,  by  whom,  it  was  ge- 
nerally iilled,  aboQt  chat  period  of  time,  wiica  the  injuries  we  have 
liaen  Ijpeaking  of,  may  be  fuppofed  co  have  become  frequent.     To 
•ihct  chancelk)r,  therefoise,  in  cafes  of  this  defcription,  it  was  natural 
€0  have  rtcourfe.    .Still,  however,  while  he  confined  himfelf  to  the 
jforming  ^f  new  writs,  his  proceedings  muft  fail  .of  ciFc^,  as  the 
Ataioft  he  could  do,  Was,  to  fend  the  parties  to  the  courts  of  law; 
where,  as  thofe  courts  could  not.ts^e  cognizance  of  the  fuppofed 
iiyury,  it  was  vaia  Co  feitd  theai.  He  did  not,  therefore,  reft  here ;  but 
introduced,  a  new  judicial  pow)er  into  thc.jorifprudence  of  England, 
by  tTie  invention,  or  rather  by  a  new  application,  of  the  writ  of 
fubpoena.     This  writ  compelled  the  party  to  appear  in  court :  a 
fuetition  was,  thereupon,  lodged  in  chancery,  containing  the  arti- 
cle«,  to  which  he  wa^  obliged  tp  anfwer  upon  oath. ,  In  the  cafe, 
therefore^  of  a  trttft>  che  paiiy  was  obliged  to  difclofe  it ;  an3  the 
court  Chen  decreed  him  to  carry  it  into  e^^ecution.     This  gave  rlG^, 
or  at  leaft«  ftabjlity,  to  equitable  eit^ces.  .  Nothing  could  be  more 
contrary,  thanedates  of  this  defcription  to  the  genius  of  the  feudal 
law.     Hence  they  frequently  were  a  fubjeci  of  complaint;  and  the 
^tttte  of  u&s,  evidently,  was  intended  to  extirpate  thein,eiKirely. 
They  have,  however,  bean  preferved.     The  confcquence  has  been, 
that,  though  they  were,  originally,  a  fraud  upon 'tenure;  though; 

(Cc)  m 
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in  every  (tage  of  their  progrefs,  they  were  a  fubjedl  of  alarm  and 
.  jealoufy;  though  their  exigence  is  a  aired  violation  of  the  llatute 
of  ttfes,  and  though  the  courts  of  law  profefs,  in  mod  caies,  (if  the 
cxpreiiion  may  be  allowed) »  a  legal  ignorance  even  of  their  exift- 
•  ence,  (till  they  form  a  coofiderabTe  part  of  the  jurifpradence  of  the 
country  $  they  affect  and  regulate,  airedly  or  iodire^y>  almoft  all 
the  real,  and  a  great  proportion  of  the  perfooal,  property  of  the 
.kingdom  ;  they  have  a  judicature,  and  a  form  of  procefs,  of  tbdr 
own ;  and  thefe,  in  many  inllances,  control  even  the  courts  of  law. 
•To  this,  nothing  has  contributed  more,  than  the  exalted  abilities  of 
many  of  the  great  perfonages,  who  have  preiided  in  the  courts  of 
equity.      The  fplendid  panegyrick  pronounced  by  Mr.  Juftice 
Blackftone,  (3.  vol.  dth  edit.  544)900  lord  chancellor  Nottinghans 
by  whom  the  prefent  expanded  I'ytlem  of  equitable-  juiifprudence 
and  juri^idtion,  was  built,  is  univerfally  known,  and  the  jufUce  of 
•it,  univerfally  acknowledged.     The  profound  and  compreheniive 
•knowledge  of  every  branch  of  law  and  equity,  which  the  earl  of 
Hardwicke  brought  with  him  to  the  office  of  chancellor,  and  lus 
luminous  and  copious  difplay  of  it,  in  the  infinite  variety  of  caufei, 
which  came  before  him,  during  the  long  period  of  his  adihiniftra- 
tion  of  that  office,  and  which,  by  their  number,  furroand  almoft  en- 
tirely, the  whole  fyftem  of  equity,  will  ferve  for  information  and 
precedent  to  the  lateil  period  of  Englilh  law.     The  prefent  times 
have  to  boaft  of  lord  chancellor  Thunow,  the  might  of  whofe  mind 
.fupporced  a  throne,  in  its  (late  of  vacillation,  and  equally  com- 
manded the  reverence  of  Kb  bar,  the  peerage,  and  the  king- 
•dom. 

[Note  250.3  .     (1)  Nota  the  iputrfity.    If  A.  rtUafes  to  B.  all  hu  demamis  gm-  [251,  b 
'railjt  or  ail  his  demands  out  of  the  manor  ofD.  there,  remi  amd  com* 
mon  is  relemfed^  'whether  prefent  or  future  :  hut  if  hi  reloajes  to  B.  ali 
demands  'which  he  has  upon  him,  there,  no  rent  §r  common,  prefent  or 
future,  is  releafed,  quia  releafe  eft  tantiim  perfoneL     Trin*  5.  Ju, 
Hancock  if,  Field,"^  Adjudged  contra,  that  a  releafe  of  all  denumds  is 
not  a  tar  to  a  co'venant  hefore  breach  \-^but  it  is  agreed,  that  it  bars 
*warranty^for  that  lies  properly  on  dentand,  hecaufe  he  mety  haive  war- 
rant! a  charcse.     ^0  alfo  refor'uation  of  rent,  by  indenture,  is  a  covenant 
in  la-w,  viz,  covenant  real;  for  it  runs  tjuiih  the  land,  and  does  not 
lie,  after  a  duration,  but  againfi  the  tenas/t  of  th^  land :  and  it  is 
agreed  that  by  a  releafe  of  all  demands  a  covenant  real  is  reUafed', 
for  the  rent  itfelf,  upon  vDhich  the  covenant  in  lan»  rtfes,  is  reUisfed,'^ 
'^tf  14.  //.  8.  9.     But  however  the  lanu  may  be  of  covenants  real,  it 
feems  to  be  contrary  of  covenants  per/bnal\—and  Jo  there  is  good  differ- 
■  ence,     Sed  forfan,  thefe  paffages  are  not  to  be  underftcod  ^covenants 
before  tj^e  breach,  though  covenants  bef^e  the  breach  are  exprejive* 
Ld.  Nbtt.  MSS. 

[Note  251.]        {2\  But  a  releafe  of  all  demands  does  not  difcharge  rent  before 

it  is  due,  if  it  be  a  rent  incident  to  the  reverfion;  for  the  rent  at 
the  time  was  not.  only  not  due,  but  the  confideration,  viz.  the  fatute 
enjoyment  of  the  lands,  for  which  the  rent  was  to  be  given,  was 
not  executed.  1.  Sid.  141.  1.  Lev.  99.  3.  Lev.  274.  Note  to 
the  1 2th  edition. 

[Note  352.]  •     (i)  Othervorfe  of  a  eounfelbr  at  lavs,  for  he  cannot  bring  astyafynt\l()l*^ 
'/or  he  is  not  compellabk  to  be  eounfellor,  and  his  fee  it  honorariom, 

r       '  Hit 
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mot  a  Mi.    Jmmanust  lib.  3.— -Lord  Nott.  MSS. At  Rome  the 

funftions  of  the  bar  were  divided  between,  I.  The  Patrons,  or 
Orators:  II.  The  Advocates,  who  attended  to  inform  or  inftruft 
the  patrons  upon  the  points  of  law,  which  arofe  in  the  caufe: 
III.   The  Procurators:    And,  IV.  the  Cogniiors.     The  two  lafl 
nearly  refembled  the  Attornies  of  our  courts.     Befides  thefe,  were 
the  Juris'con/uhi,  who  gave  their  opinions  and  advice  upon  mat- 
ters of  law.     Till  the  time  of  Auguftus  every  pcrfon  had  this  li- 
berty ;  but  he  confined  it  to  fome  particular  individuals  feleded  by 
Jiim,  and  made  a  regulation,  that  in  future  no  one  ihould  enjoy 
that  privilege  but  under  the  authority  oif  the  prince.     The  opi- 
nions of  the  JuTis-conJuhu  called  the  Refpon/a  Prudentumy  were  of 
great  weight;  and  a  confiderable  part  of  the  Roman  lavy  is  found-' 
cd  upon  them.     See  Gravina  dt  Ortu  et  Progreffu  Juris  Ci-viUs, 
lib.  I.  fe£^.  42,43,  44.     In  the  fummary  of  the  Roman  Law,  taken 
/rom  Dr.  Taylor's  Elements  of  the  Civil  Law,  page  26,  it  is  ob« 
ierved,  that  the  Re/pon/a  Prudentum  feem  to  amount  to  what  we 
call  Precedents,  or  Reports ;  that  it  is  common  to  them  both  to  be 
the  determinations  of  lawyers  to  explain  law :  but  that  there  is 
this  difference  between  them,  (hat  our  precedents  owe  their  autho- 
rity to  their  being  the  judgment  of  the  court ;  but  the  Refponfa 
Prudentum^  though  admitted  as  law,  were  nothing  more  than  the 
.private  opinions  of  lawyers.  '  See  Cod.  lib,  1.  tit.  17.  and  the  Cod. 
Theo.  lib.  i.  tit.  4.  wich  the  notes  ofGothofred.     It  is  fuppofed, 
that,  in  the  early  days  of  the  Roman  Empire,  the  praflice  of  the 
law  was  merely  honorary  ;  but  it  foon  became  an  obje^l  of  gain. 
The  Cincian  law,  which  was  pafTed  about  the  time  of  the  fecond 
Punic  war,  was  intended  to  revive  the  primitive  cuflom  of  honorary 
sidvocatioD.    But  it  was  fo  often  evaded,  that  the  emperor  Claudius 
thought  it  more  advifeable  to  moderate,  than  to  attempt  to  dellroy 
entirely,  the  falaries  or  emoluments  of  advocates.    He  accordingly 
inhibited  them  from  taking  a  larger  fee  than  ten  feilerces,  about 
80L   145.  *]^.  EngliHi.    The  advocates,  however,  thought  it  an 
indignity,  that  their  fees  fhould  be  coiifidered  as  wages,  and  there- 
fore dignified  them  by  the  honourable  title  of  prefents,  or  gratui- 
ties; but  as  they  mieht  demand,  and  even  mamtain  an  a6bon  for 
their  fees,  this  diftinaion  was  merely  nominal.     See  Gothofred  de 
Salariot  and  Dr.  Beevor's  Hiftory  of  the  Civil  Law,  page  444.    In 
fngland  the  fees  of  counfel  are  honorary,  in  the  find  acceptation 
of  the  word.     Thus  in  Moor  v.  Row,  Cha.  Rep.  38.  a  counfellor 
brought  a  bill  for  fees  due  to  him  from  the  defendant,  a  folicitor. 
The  defendant  demurred ;  the  demurrer  was  allowed,  and  the  bill 
difmiiled.     Sir  John  Davies  thus  exprefTes  himfclf  upon  this  fub- 
jedt,  in  his  preface  to  his  Reports,  pag.  22,  23.  *'  The  fees  to  coun^ 
**  /iUors  are  not  in  nature  of  *wages,  or  pay,  or  that  which  we  call 
/*  faiary,  or  hire,  which  are  duties  certain,  and  grow  due  by  contrail, 
**  for  labour  or  fervice,  but  what  is  gi-ven  him  is  honorarium,  not 
**  merces  ;  being  a  gift  which  gives  honour  as  well  to  the  taker  a9 
"  the  ^\tt :  nor  is  it  certain  or  contrafted ;,  fof  no  price,  or  rate, 
**  can  be  fet  upon  counfel,  which  is  invaluable  and  inellimable,  fo 
**  as  it  is  more  or  lefs,  according  to  the  circumflances,  namely,  the 
**  ability  of  the  client,  the  worthinefs  of  the  counfellor,  the  weighti- 
"  nefs  of  the  caufe,  and  the  cudoni  of  the  country.    It  is  a  gift 
«'  of  fuch  a  nature,  that  the  able  client  may  not  negled  to  give  it 
*'  without  ingratitude,  for  it  is  but  a  gratuity,  or  taking  of  thank- 
**  fuinefs;  yet  the  worthy  counfellor  may  not  demand  it  without  doing 

(  C  c  2  )  «  wrong 
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**  'Hfifrwgt^  Us  npt^Mii$fi,  «»oi4iiigtoihflt  oMtl  i«le,  muka  ink^ 
^  Mcdpipoffimt  ^u4e  tamen  peii  mm  f^Jfkm***  In  France  the  Aomin 
lamr  refpe^Hng  the  fees  of  advocates  fonDcriy  prevailed.  Maaf 
inftances  are  fomid  ia  tketr  law  l»ooks»  df  adtocatei  bfingk^^  «c* 
ffons  for  iMr  fees,  aod  i^covering  upon  tlie#i'.  dat  tkU  has  km^ 
fallen  tsilo  dtfeib.  la  the  x:ohteft»  in  1^79*  between  Mr,  Liagnet 
)and  the  Order  of  Advocates,  one  of  the  charts  a^ainft  kttn  was^ 
that  he  had  writtiea  to  the  dake  d*  Aijjailion,  to  demand  his  fees  ; 
tnd  threaietied  him  with  an  aftion  for  them  $  and  that  bit  demands 
Wpon  the  d<ike  had  heea  referied  to  arbitratton.  See  J^artMtl  Hif- 
tortjue  du  RnMiJimmt  d€  /h  M^i/hratuPt^  toin.  7.  p,  190.  Or« 
donnances  have  been  made  ac  diligent  times  cnjoikung  the  advo^ 
cates  to  fttbfcribe,  at  the  foot  of  their  pleadings,  a  receipt  (or  thdr 
#ees ;  but  the  adirocates  never  would  obey  them.  I1ie  leading 
ordonnance  upon  this  head  k  thut  tif  Bloisk  Ui  l6e>z>  Hie  paHia*> 
ment  of  Pane  gave  an  arrec»  enfoMing  the  obfer^ance  of  that  or» 
donhance.  This  gave  tMs  advocates  ib  mach  ofteoce,  that  three 
liandfed  of  cheai  renoenCed  their  profeflton  upon  it»  with  the  ufnal 
Ibrmalfties.  This  poc  an  entive  ftop  to  the  proceedings  of  the 
ctMirts  of  juftice.  The  matter  wa§  afterwards  ^tth^J ;  ami  the  or*- 
donnance  of  Mois,  in  this  ttfyt^^  and  the  fahfeqaetit  ordonnance^ 
enforcing  it»  are  now  coniidered  as  virtually  repealed.  See 
Loyfel)  Diaiogui  its  An>oc^u  $  and  Metn^i  Ji$n>  Civilis  Amitni^ 
ioteffOL^.  18. 

[Note  253.}        (i)  AcmfirmatioH  is  an  approbatton  of^or  afient  to»  im  eilate  r20C*b.J 

already  created;  by  which  the  confirmor  (Irengtbens  and  gives  va- 
Hdity  to  it>  as  fiar  as  it  is  in  his  power.  It  has  this  operation  only, 
with  refped  to  ellates  ^§iJahii  or  defeafible »  but  it  has  no  ope*^ 
ration  opon  eftates  which  are  abfotutely  t^orV.  Soch  words  maf 
be  ttfed  m  a  con^rmaticn  as  may  encreafe  or  enlarge  the  ed^te  ; 
but  that»  as  lord  chief  baron  Gilbert  obferves,  is  by  the  force  of 
thofe  wotds,  and,  ftridtly  fpeaktng»  is  foreign  to  the  confirmation* 
Gilb.  Ton.  75. 

[Note  25^  )       (1)  For  in  this  cafe,  if  the  leflbr  releafcd  to  the  leflee  for  yearr,  [296.  a.] 

without  ufing  any  further  wiords,  the  operation  of  the  releafe  would 
he  to  enlarge  the  eftate  of  the  leflTee  by  giving  him  an  eilate  of 
freehold  for  his  life.  Now  to  make  releafes  operate  in  this  man* 
tier,  it  is  neceflfary*  not  only  that  the  releafee,  at  the  time  the  re- 
leafe is  made,  ihould  be  in  the  aAual  poiTefltin  of^or  have  a  veiled 
intereil  in,  the  lands  intended  to  be  releared>  but  that  there  Ihould 
be  a  privrty  between  him  and  the  releafor.  In  the  cafe  mentioned 
by  Littleton,  there  is  no  privity  between  the  donor  aftd  tlie  leflee 
of  the  donee  for  life.  A  release  therefore  from  the  donor  to  tlie 
leilee  would  be  void.  But  a  confirmation  by  th^f  donor  is  good, 
and  gives  a  ftability  and  permanency  to  the  eilate  of  the  leflee  dur- 
ing  the  wliole  term,  which  would  oihtrwife  determine  by  the  de» 
ceafe  oi  the  donee.    Ante  272.  a.  273.  b. 

[Note  255J        (»)  It  "  to  be  obferved,  that  a  diffeifor  acquires  by  the  dilTeiilH  [206.  ^•] 

a  tortious  fee  fimple»  notwithAanding  at  the  time  he  makes  the  dif^  ^   ^ 
feifin  he  claims  a  \t(i  eftate;  it  being  a  rnle»  that  a  dilTeifor  tami6t 
qualify  his  own  wrong. 

r  • 

[Note  256.]       (i)  The  diftin6li6ns  taken  here  by  fir  Edw.  Coke  are,  that  i  fiO?*  *^*] 

confirmkiion  to  a  tenant  of  freehold  or  iBheriiance»  cannot  be  fo  ^   ^'       1 

worded 
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-worded  as  to  have  a  lefs  bperation  than  that  of  confirnm^  his 
whole  eftate ;  confequently,  a  confirmation  to  fuch  a  tenant,  mther 
of  the  lands,  or  of  his  eftate  in  them»  for  any  term  or  period,  is  a 
Confirmation  of  his  whole  fee.  A  diifeifor  always  acquires  by  the 
^(Teifin  a  tortioas  fee  (ample ;  a  confirmation  therefore  to  him,  how* 
ever  qualified,  is  a  confirmation  of  his  whole  fee.  Jt  is  otherwife 
in  the  cafe  of  a  term  of  years.  A  confirmation  may  be  made  of 
part  of  the  term  only.  The  reafon  of  this  difference  is,  that  aiv 
eftate  of  freehold  or  of  inheritance  is  confidered  as  integral  aind 
indivifible.  But  as  years  are  feveral,  the  term  which  is  compofed 
•of  them  is  neceffarily  fradlional  and  divifible,  and  may  confequenily 
be  confirmed  in  part  only,  by  ufing  proper  exprefKons  for  this  par- 
pofe.  If  a  perfbn  confirms  tJ!;e  eftate  of  the  tenant  for  years  for 
part  of  the  term,  as  the  word  edate  fignifies  all  the  intereft  or  term 
of  years  which  the  tenant  has,  the  f  ubfequent  words  are  not  con- 
iidered  as  qualifications  of  the  former  woixls,  but  as  absolutely  re- 
pugnant to  them  ;  and  as  both  cannot  (land  together,  the  law  pre* 
fers  tbe  firft,  which  are  the  principal,  to  the  other,  which  are  only 
Ibcondary. 


297.  b.l      Ti)"  For  though  a  man  cannot  contraft  wijh  his  wife,  or  transfer  [Note  257.] 

any  iirterell  to  her,  yet  flie  may,  by  conltruftion  of  law,  take  benefit 
of  i,  releaie  made  by  him  to  a  third  perfbn,  and  enuring  by  way  of 
extinguiffajnent.    Hawk.  Abr. 

298.  a*  J      (2^  A  rent  is  an  incorporeal  hereditament,  and  fufbcptible  of  [Note  2j8.] 

the  fkme  limitati):>as  as  other  hereditaments.  Hence  it  may  be 
graoted^^  or  de^Tifed,  {br  Hfe,  or  in  tail,  with  remainders  or  Hmira- 
nons  over.  But  there  is  this  difference  between  an  intail  of  lands 
and  an  intail  of  rent ;  that  the  tenant  in  tail  of  lands,  with  the  im- 
siediate  reverfion  in  fee  in  the  donor,  may,  by  a  common  i^overy* 
bar  the  intail  and  the  reverfion ;  whereas  the  grantee  in  tail  of  % 
rent  de  nonjo^  without  a  fubfequent  limitation  of  it  in  fee,  acquires^ 
4>y  a  common  recovery,  only  a  bafe  fee,  determinat^e  upon  hisde- 
ceafe,  ^nJ  failure  of  the  ilTues  in  tail ;  but  if  there  is  a  limitation 
of  it  in  fee,  after  the  limitation  in  tail,  the  recovery  of  the  tenant 
in  tail.g*ves  kim  the  fee  iimple.  This  was  refolved'in  the  cafes  of 
SnDyth  V,  Farnaby,  Carter  52.  Sid.  285.  and  2.  Keb.  29.  55.  84, 
Weeks  v.  Peach,  Lutw.  1224.  and  Chaplin  v.  Chaplin,  3.  P.  \Vms. 
4^29.  And  fee  Lutw.  12 13.  1224.  The  reafon  of  this  di^erencc 
b»  that  it  would  be  unjult  that  the  conveyance  of  a  grantee  of  a 
rent,  fhpuld  give  a  longer  duration  or  exiAcnce  to  the  rent,  than  it 
f  \s^  in.  its  original  creation.    It  is  true,  that  the  barring  of  an  eftate 

tail  in  Fand  is  equally  contrary  to  the  intention  of  the  grantor.  But 
^  rent  differs  materially  from  land.  The  old  principles  of  the 
feudal  law  looked  upon  twtxy  modification  of  landed  propeny  1 
^hicK  was  confidered  to  be  agaiiifl:  common  right,  with  a  ^cry 
legions  eye.  Now,  a  rent-charge  was  fuppofed  to  be  again  1^  com** 
jpon  right,  the  grantee  of  the  rent-charge  being  fubjcd  to  no  feudal 
Ctryices.  and  being  a  burthen  upon  the  tenant  who  was  to  perform 
^em.  Upon  this  principle  the  law, in  every  infbnce,  avoided  giv- 
V^g  by  ini plication  a  continuation  to  the  rent,  beyond  the  period 
cxprefsiy  taxed  for  its  continuance.  Thus  if  a  tenant*  in  tail  of  land 
d^e  without  ifTue,  his  wife  is  entitled  to  ddwef  for  her  life  out  of  the 
land«  not  with  flahding  the  failure  of  the  ifTue;  but  the  widow  of  a 
lena^^t  ia  tail  of  rent  is  aot  entitled  to  her  dower  againfl  the  donor. 

(Ccj)  So 
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So  if  a  rent  is  granted  to  a  man  and  his  heirigenerally,  and  he. 
dies  without  an  heir,  the  rent  does  not  efcheit^  but  finks  into  the 
Und.  It  is  upon  this  principle,  that  when  there  is  not  a  limitadon 
over  in  feej  a  tenant  in  tai!  of  r^nt  acquires,  by  his  recovery,  no 
more  than  a  bafe  fee.  Boc  if  there  is  a  limitation  in  fee,  after  the 
particular  limitation  in  tail,  the  grantor  has  fubflantially  limited  the 
rent  in  fee;  and  therefore,  it  is  doing  him  no  injultice  that  the  re- 
covery (hould  K^ve  the  donee,  who  fuifers  it,  an  ellate  in  fee  fimple. 
The  cafe  of  Cfhaplin  v.  Chaplin  was,  that  lady  Hanby,  the  grand- 
mother of  Porter  Chaplin,  being  feifed  in  fee,  conveyed  diverfe 
lands,  to  the  ufe  and  intent  that  the  truftees  named  in  the  deed, 
ihould  receive  and  enjoy  a  rent- charge  of  30L  per  ann.  to  them 
and  their  heirs,  with  power  to  diltrain  for  it,  and  to  enter  and  hold 
;he  land  on  non-payment  for  forty  days ;  and  then  the  rent  was 
declared  to  be  to  the  ufe  of  Porter  Chaplin  in  tail ;  remainder  to 
the  ufe  of  the  fame  perfon  who  had  the  land  in  fee.  It  is  dated  to 
have  been  afterwards  difclofed  to  the  court,  that  the  legal  eftate  of 
the  rent  in  fee  was  in  the  truftees.  Bat  it  is  worthy  of  the  attention 
of  the  reader,  that  it  was  not  neceiTary  that  any  new  matter  Ihoald 
be  adduced  to  difclofe  this  to  the  court,  as  it  appears  on  the  face 
pf  the  deed :  for  a  conveyance  to  J,  and  his  heirs,  to  the  ufe  and 
intent  that  B.  and  his  heirs  may  receive  a  rent  out  of  the  eftate^ 
gives  B.  the  legal  fee  of  the  rent ;  fo  that  if  it  is  afterwards  de- 
clared, that  B,  and  his  heirs  are  to  (land  feifed  of  the  rent  to  ufes, 
the  intended  ceftujs  que  ufe  take  only  truft  or  equitable  ellates.  If« 
therefore,  it  is  intended  to  limit  a  rent  in  ftri6t  fettlement,  it  is  ne- 
ccfTary  to  do  it  by  way  of  grant  at  common  law,  to  fome  peribn  and 
his  heirs;  to  the  ufes  intended  to  be  limited.  This  gives  the  grantee 
the  mere  feiiin  to  the  ufes,  and  the  nfes  declared  upon  it  will  be 
executed  by  the  iUtute, 

[Note  259.]       (3)  Formerly  the  dodrine  of  the  neceflity  that  the  remainder 

(hould  veil  at  the  very  inllant  cf  the  determination  of  the  particu- 
lar eflate  at  farthefl,  was  extended  to  the  cafe  of  a  poUhumous  fon. 
In  the  cafe  of  Reeve  v.  Long,  i.  Salk.  227.  an  ellate  was  limited 
to  A,  for  life,  remainder  to  his  elded  fon  in  tail;  A*  djed,  leaving 
his  wife  enjeint.  She  afterwards  had  a  fon.  It  was  adjudged  that 
the  fon,  not  being  in  e£e  at  the  time  of  the  determination  of  the 
particular  eUate,  could  not  take  under  the  limitation.  This  judg* 
jnent  was  afterwards  affirmed  in  the  court  of  king's  bench;  but  it 
was  reverfcd  in  the  houfe  of  lords,  againll  the  opinion  of  all  the 
judges.  To  obviate  all  doubts  refpeding  the  law  in  this  cafe,  the 
ilatute  of  10.  Will.  III.  c.  16.  was  pa/Ted,  by  which  it  was  enaded, 
that  where  any  efiate  is,  by  marriage,  or  any  other  fettlement,  fet- 
tled in  remainder  to  children,  with  remainders  over,  any  jpoftha- 
mous  child  may  take  in  the  fame  manner  as  if  born  in  the  father's 
life- time.  It  is  fmgular  that  this  ftatute  does  not  exprefsly  men- 
tion limitations  or  devifes  made  by  wills.  There  is  a  tradidon^j 
that,  as  the  cafe  of  Reeve  v.  Long  arofe  npon  a  will,  the  lonU 
confidered  the  law  to  be  fettled  by  their  determination  in  that  cafe;; 
and  were  unwilling  to  make  any  exprefs  mention  of  limitations  or 
devifes  made  in  wills,  left  it  (hould  appear  to  call  in  aueftion  the 
authority  or  propriety  of  their  determination.  Befides,  in  the 
above  cafe  of  Reeve  v.  Long,  the  words  of  the  afl  may  be 
f onftruedj  without  much  violence^  to  comprize  fettlcments  ojf 

cftatef 
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cftates  made  by  mil,  as  well  as  fettlements  of  eftates  made  by 
deed. 

9*  a*  J       (2)  The  nature  of  the  eftate  which  the  hufband  acquires  by  [Note  a6«.1 
marriage  in  his  wife's  real  property*  will  be  explained  in  a  note  to 
fol.  32^.  b.     With  refpefl  to  his  incereft  in  her  chattels  real  and' 
cho(es  in  a^on,  an  accurate,  an4y  fo  far  as  it  goes»  a  mafterly  ex«' 
planation  of  it  is  given  in  Bacon's  Abridgment,  vol.  i.  fol.  iSS.- 
It  is  much  to  be  lamented*  that  the  author  did  not  go  more  fully 
into  the  fubje^.     Mr.  Viner  has  colleded  mod  of  the  cafes  re(pe£l- 
ing  it  with  his  ufual  induftry.— But  fince  the  publication  or  that' 
ufeful  compilation,  feveral  cafes  have  been  determined,  by  which. 
the  law  upon  it  has  been  greatly  illaftrated  and  explained,  and,  in* 
ibme  inftances,  altered.     An  attempt  will  be  made  to  give  a  fuc-* 
cin&  view  of  it,  in  a  note  to  fol.  351. 


)9-  b.J 


(i^  It  is  neceflary  to  diilingidfh  between  the  caies  mentioned  [Note  261.]* 
by  Littleton  and  fir  Edward  Coke,  in  this  and  the  preceding  chap- 
ter, where  an  eftate  for  life  is  enlarged  to  an  eilate  in  fee,  by  the 
rtltafe^  or  confirmation  of  the  reveruoner,  or  remainder-man,  and 
thole  cafes  where  a  perfon,  being  fcifed  of  an  eilate  for  life,  the 
inheritance  is  afterwards  conveyed  or  devifed  to  his  right  heirs,  by 
a  fubfequent  deed,  or  will.  It  appears  by  the  cafe  of  Moore  v. 
Parker,  f .  Lord  Raym.  37.  4.  Mod.  316.  Skin.  558.  and  Fon- 
nereau  v.  Fonnereau,  Doug.  Rep.  i.  vol.  470.  that  the  eftate  of 
the  aaceftor  is  not  affefled  by  the  fubfequent  conveyance /[>r  devife 
to  his  right  heirs.  For  though  it  is  a  rule  that,  where  the  ancedor 
by  any  ^ift  or,  conveyance  takes  an  eUate  of  freehold,  and  in  the 
fame  gift,  or  conveyance,  an  eftate  is  limited,  either  mediately  or 
ifome£ately,  to  his  heirs  in  fee,  or  in  tail,  ^  ike  beirs,**  in  fuclv 
cafes,  are  words  of  limitatioitof  the  eilate,  and  not  words  of  pur* 
chafe ;  yet  this  applies  only  to  thofe  cafes  where  both  the  limita- 
dons  are  by  the  fame  inflrument.  In  fome  cafes,  the  freehold  of 
the  anceHor  has  refulted  to  him  by  implication ;  but  (till  the  deed 
from  which  that  implication  refulted,  was  the  deed  in  which  the 
Hmitation  to  his  heirs  was  exprefled;  fo  that  the  implied  eRate  of 
freehold,  and  the  exprefled  eilate  of  inheritance,  arofe  at  the  fame 
time,  and  under  the  fame  deed,  which  brings  it  within  the  general 
rule,  fint  fuppofe  an  eflate  is  limited  to  J,  for  life;  remainder  to 
fuch  ufes  as  B,  (hall  appoint,  and  afterwards  B.  in  the  life*time  of 
ji.  appoints  the  eftate  to  Jl.^s  right  heirs ;  it  is  difficult  to  fay  whe- 
ther, in  that  cafe,'  the  ellates  will  unite  or  not.  This  cafe  has 
fometimes  occurred  in  prance,  but  has  not  yet  been  the  fubjeA  of 
any  judicial  determination.  To  prove  the  union  of  the  two  ellates, 
it  may  be  contended,  that  the  deed  by  which  the  power  is  exe- 
cuted, mufl  be  coniidered  as  a  part  of  the  deed  by  which  the  power 
is  given ;  that  the  nfe  limited  by  the  execution  of  the  power  de« 
rives  its  eiFe£l,  and  is  fed,  by  the  feifin  of  the  releafees  or  feoffees 
of  the  deed  containing  the  power;  that  the  ufes  limited  in- the  ori- 
ginal deed*  to  take  eSed  in  default  of  an  execution  of  the  power, 
are  fubjedl  to  that  power ;  that  the  ufes  limited  under,  or  by  virtue 
of  the  power,  precede  and  take  place  of  them,  in  the  fame  manner 
as  if  in  the  original  deed,  not  the  power,  but  the  ufe  executed  by 
virtue  of  the  power,  had  been  inferted ;  and  that  though  the  ufes 
veil  at  different  times,  yet  they  may  .be  coniidered  as  virtually 
grcated  ax  the  &me  time.    So  that,  in  fa£l».ic  exadUy  refemblea 

(Cc4)  tho 
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tlie  cflfe  fpt,  poA.  ypdk  b.  tbat  if  laiyb  ha  giyen  u>  tm»  dummg 
their  joint  lives,  with  the  immediate  remainder  to  the  right  hei^  of- 
him  who  {hall  die  firfi,  there  both  the  eflates  are  created  at  the 
(xme  tifloe,  but  the  inheritance  does*  not'  veft  tit)  a  (uybTe^jtieot  period t 
yrt  £r  Edward  Coke  expreialy  f«ys»  tbat  the  hetr,  in  that  caiem 
takes  by  defcent.  So  that  the  cafe  before  us  fecms  to  uxice  ail  tbe 
qualities  requifite  for  the  union  of  thefe  eftates  ;  as  botk  the  limi- 
nations  are  made  by  the  fame  grantor*  are  created  ajt  th«.  ^n^ 
time»  and  are  contained  in  the  feme  deed.  But  thefe  arfustcatsi 
are  open  to  (bme  objections*  particularly  with  relpe^  to  cbe  poli- 
tion»  that  both  the  limitations  are-oiaide  at  the  (anM  tine.  See 
ant,  976.  coDtin,  note  iT  p.  271.  b.-? — Since  the  publicatioo  of 
this,  note  in  the  former  editions  of  this  work»  the  fobjcA  has  re- 
ceived a  mafterly  inve^gation  by  Mr.  F^arne.  See  his  Bfihy  oa 
Contingeiit  Remainders,  4th  edit,  page  99* 
•  ^ 

I'^oU  ^2*]       (1)'  If  a  man  feifed  of  a  rent-kh^ge  in  fe«  grants  it  oyer  n>  a  [3^^*  ^ 

feme  fofte  for  a  term  of  ye^n,  and  the  tenant  a«orns»ifiad  Ihe 
marries  during  the  term»  aiid^the  grantor  confirms  the  rent  to  the 
hnfband  and  wife  for  their  lives,  or  in  fee,  they  becoine  >oio€  te* 
nants  for  life  or  in  fee  of  the  rent,  and  need  no  a^w  attoromeDtt 
Vaugh.  46* 

« 

[Note  263.]        ^2)  Tenant  in  tail  makes  a  leafe  for  life,  na^  he  hath  gaiaed  a 

new  fee  by  wrong*  and  afterwards  he  g^ai^  a  rent*charge»  or 
inakes  a  leafe  for  years,  and  afterwards  tenant  for '  life  dies,  he 
(hall  not  avoid  his  charge  or  leafe,  akhoc^h  he  be  in  of  aoodier 
eftate,  becaufe  he  had  a  defeafible  poiTaifion  and  ancient  ri^ht,  che 
which,  if  they  be  in  leveral  hands,  fhonld  be  ^^ood ;  as  the  leafe  of 
one,  and  the  confirmation  of  the  other,  and  being  in  one  hand,  fliatt 
be  as  much  in  judgment  of  law,    7.*  Eep.  14.  a. 

[Note  264.]    '    (i)  A  prebendary  ^fcer  admiffion  and  inftitution,  and  before  in*  f  300.  b« 

dadtion,  or  inflalment,  granted  an  annuity  for  htm  and  his  Aiocei^ 
tors,  and  the  biihop  confirmed  it ;  it  was  reiblved,  thai  a  writ  of 
annuity  lay  not  in  that  cafe,  becaufe  the  confirmatiqii  beiing  amic 
before  the  indu^on,  was  void.    PU>w«  528.  a. 

[Note  265.  ]       (2)  Bat  a  leafe  afid  releafe  cannot  be  pleaded  as  a  grant  of  the  [  30 1  •  L\ 

reverfipn.     Noy  66, 

[  Note  266.  ]       ( I )  Tetiant  for  life,  and  he  in  the  remainder  in  fee,  make  a  kafe  F  ^02.  b* 

fiar  years  by  deed  indented ;  the  leiTee,  being  ejeded^  declared  upon  ^ 
the  demife  made  by  the  tenant  for  life,  aid  the  nftinaiades<-f)an  | 
and  adjudged  againil  the  ;)lainfifF;  foiv  Hving  the  tesanc  ior  life» 
ir  is  only  the  leafe  of  the  tenant  for  lift,  and  the  coofimiatioii  of 
the  remainder- man;  and  he  ought  to  have  (b  declane^  i*  Infh 
4j.  b.  So  if  two  joint*tenant5,  two  tenants  in  ooiMum^  ortepant 
ior  life,  and  he  in  the  reamnder,  join  ia  thfi  gsantpf  a  oopyholdf 
one  fine  only  is  due,  and  it  ihall  enure  as  one  gjsatonly ;  (d  if.^ 
furrender  be  made,  and  after  a  common  recovery  is  had  by 
plaint,  oa  the  nature  of  a  writ  of  entry,  for  better  aifiiWB^e»-otto 
fine  only  ihail  be  paid%    Ca  Copyholder,  16a,  463* 

[Note  167.]        (i)  This  is  altered  by  4.  Ann,  cap.  16,  fed.  4.  &  J.  by  which  rtq-?,  aJ 

itls  ehaae4»  that i;.lbali be  lawful  for  any  defsttdaiftornBeaaiic  i»  ^^    ^ 

any 
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2my:  afWoo  6t  fik^  or  &t  aoyjpI«atiiF  ioi  replevin,  in  any  court  of 
pBCordy  wkh  the  kave  of  the  unecoiBrty  to  plead  as  many  feveral 
matceia  thereto  as  he  fludl  think  aeceiFary  fo)^  his  defence ;  but  it 
ia  tknreb|r  a^  pcoTided.  that  if  aay  fuch  aiatter,  upon  a  demurrer 
joined*  be  judged  in£iifficieiit>  cois  ihaU  be  given  at  the  difcretioo; 
of  the  couit ;  or  if  a  verdid  fiiaU  be  found  upon  any  iilue  in  the 
&id  caa£:^foff  plaiadfi^  or  the  defendant*  oolb  Aiali  be  alfo  man  ia 
Hke  manner,  uolefa  the  judge*  who  tried  the  (aid  iiTae,  ihalicertiiy 
that  thff  defeodaai*  tenant^  or  plaintiff  in  repfevia,  had  a  probable 
cai^  tth  phrad  fiich  aiattee,  wJkich  upon  the  £iid  ifl^e  IhaB  be  found 
aigainft  hisn.»«-Nofie  to  the  nth  eiHtioB* 

04^  a.l  (&)  It  tiMotMral to  fkad/rft^  fa  ihi  Jttri/drSiai,  amJaftawjiouilf  [Note  268.J 

$0  ika  ^»ril  oftbt  couMi*  Nota*  7'ifg  briife  ranktd  before:  the  coufit^ 
%y^  Etko.  3.  74.  Nota»  Vpenedtfauk  in  tbeeatml,  the  judgment  jhaU 
he.  that  the  brief  jhaU  abate*  ^.  fkn,  6.  41.  9.  Hen,  6.  10.  Brooke 
Ceunl  tBo  Viile  303 .  ^.  Ther^re,  as  itfeemt^  it  is  msre  proper  to 
rrfer'vtthe,  exception  to  the  nuritfor  the  loft  place,  if  the  firji  fails.  In 
Jpaeial  cafes  the  order  of  pleading  is  not  ofyer^ed%  as  Jar  example,  a> 
drfemdoMt  in  debt§  in  the  cnftskdf  of  the  Jheriffy  n»as  permitted  to  plead 
H,  plea,  im-  abatement  of  the  ^writ  before  awp  count  ttjas  madtt  and  before. 
aeep  of  the  other  defendants  came  in*  3.  Huu  6«  Fitz,  Debt*  20. 
iard'  ff^iHonghby  and  other  defendsmts  in  affife  againjt  Wimbijb,  plead* 
ed  ra  abatement  of  the  ntsrit  before  anj  count  was  made*  Piofwd* 
Conu  73.-**Lord  Notft.  MSS. 

{05*  ^^'J   '  (^)  3»  Ii^>7«    A  favin^  will  ierve  far  any  thing  that  i»  im-  [ffoiezS^,^ 
pKed  ia  the  judgment*  as  m  cafe  of  felony  ta  fave  the  wife's 
dower ;  but  a  fistvio^  will  not  ferve  a^aioft  the  exprefs  judgment, 
(or  that  fliould  be  repugnant,  as  faving  the  life  of  tiie  oiender 
ihould  be.  voidb 

^07.  b.  1      (0  '^o  give  a  confirmation  this  effeA*  in  tha  cafe  of  a  leafe  at  [Note  27a] 
coounpi^  law*  the  kiTee  muA  have  previoofly  made  an  a^nal  eniry. 
But  no  entry  is  neceflary  for  the  purpofe*  if  the  leaie  is  a  bargUn 
and  faie*  under  the  ilatute.. 

308.  a.  1  (^)^  So  3dWiiron  234.  Henry  Blencowe  and  Mary  his  wife,  [Note  271.  J 
Ceiwdin  fee*  demiied  to  WilUam  Alder  for  21  years*  with  a  pro- 
vifo  for  re-entry  on  default  of  paymen;  of  the  renr*  or  breach  o£ 
any  of  the  covenants.  Among  other  covenants*  there  was  one  from 
WiUiam.  Alder*—"  that  he  £oold  not  aflign*  traosfisr,  or  fet  over, 
'  *f  or  oiherwife  do  or  put  away  the  indenture  of  demifir*  or  the  pre* 
^  m'iii»  theneby  denufed*  or .  any  *  part  thereof,  to  any  peribn  or 
^  peribos  whomfoever*  without  the  confent  of  the  faid  Henry  filen* 
f'  cowe  aod  Mary  his  wife*  their  heirs  and  alfigns*  in  writing,  un- 
^  der  bis*  ber*  or  their  hands  and.  feals*  iirfl  had  and  obtained  for 
^  doing  thereof."-«WilJiam.  Alder,  withottt  any  licence,  demifed 
to  John.fiulby  for  14  years.— It  was  held,  that  there,  was  no  pri-vity 
of  cimtraQ  between  the  original  iefior  and  Rugby*  the  under4eHee, 
So  that  it  was  an  under  le^fie*  and  not  an  aflignment ;  and  there* 
fore  no.  braach  of  the  covenant.  And  £ee  Strange*  40^.  See  alfo 
Gregfon  v.  Harrifoa*  z.  Tesm  Rqr.  P*.  425.  Kiiuiefiiey  v».  Orpo 
and  aooUu:r«  Dongl*  56. 

[p9«  ^-1      ^^  ^^  Martin  Wnght  and  masy  other  wotcrs  have  bdd  ie  [Note  272.] 
-''    '-^  I  down 
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iown.as  a  general  rule,  that  by  the  old  feudal  Uw  tlie  feadatory  oo4d 
not  alien  the  feud  witlwat  the  confeot  of  the  lord ;  nor  the  lord 
alien  or  transfer  his  feigniory  withoot  the  confent  of  his  feudatory: 
for  the  obligations  of  the  lord  and  his  feadatory  being  reciprocal 
the  feudatory  was  as  much  interefted  in  the  condaft  and  abdity  of 
the  lord,  as  the  lord  in  the  conda£l  and  abfltty  of  his  feudatory ; 
and  that  as  the  lord  could  not  alien,  fo  neither  could  he  exchange» 
iBorcgage,  or  otherwife  difpofe  of  his  feigniory,  withoot  the  ooofent 
of  his  va^l.     See  Sir  Martin  Wright's  IntrodudUon  to  the  Law  of 
Tenures,  30,  3 1.— It  is  certain  that  this  dodrine  formerly  prevailed 
*        in  England.     Hut,  in  general,  it  does  not  appear  to  have  pre- 
vailed (at  leafl  in  an  equal  extent)  in  other  countries.    It  feems 
there  to  have  been,  admitted,  that  the  lord  might  transfer  the  vfhji 
fie^  without  the  confent  of  the  vailal,  and  that  the  vailal  imme« 
diately,  by  fuch  a  transfer,  became  the  tenant  of  the  new  lord,— >It . 
icems  alfo  to  have  been  admitted,  that  the  lord  might  transfer  to 
another  the  beneficial  fruits  of  the  teil^ure,  without  the  confent  of  the 
vaiTal.    But  it  was  a  great  queltion  whether  the  lord  could  transfier 
bis  vailal  to  another,  without  the  vaflal's  confent,  unlefs  by  trans- 
ferring the  tvbeU  ftt.'^Ste  Bafnage  Commentmn  it  la  Ccmtrnme  i^, 
NormanJiet  des  Fitft  tt  Droits  feodauxt  art.  204.^— Tlus  necefiity^ 
which  fubfifted  in  our  old  law,  that  the  tenant  fhoold  confent  to  the. 
alienation  of  the'  lord,  gave  rife  to  the  dodrine  of  attornment.*-^ 
At  the  common  law,  attornment  fignified  only  the  conle&tofthe 
tenant  to  the  grant  of  the  feigniory  $  or,  in  other  words,  his  co»-* 
fent  to  become  the  tenant  of  the  new  lord.    But  after  the  flatote 
qma  emft^ns  urrarwn  was  pafled,  by  wluch  fubinfendation  was  pro- 
hibited, it  became  neceffary  that  when  the  reverfion  or  remainder- 
man after  ap  eftate  for  years,  for  life,  or  in  tail,  granted  hb  re* 
▼eriion  or  remainder,  the  particular  tenant  ihould  attorn  to  tho 
grantee ;  as  the  particular  tenant  mud,  otherwife,  have  held  of  th« 
remainder- man,  and  he  of  the  chief  lord;  by  which  a  new  tenure 
would  be  created.— The  neceffity  of  attornment  was,  infome  mea- 
fure,  avoided  by  the  ilatute  of  ufes ;  as  by  that  ftatute,  the  poff^* 
iron  was  immediately  executed  to  the  ufe ;— and  by  the  ftatate  of 
wills,  by  which  the  legal  eilate  is  immediately  vefted  in  the  de- 
vifee.— Yet  attornment  continued  after  this  to  be  neceffary  in  many 
cafes.    But  both  the  neceffity  and  efficacy,  of  attornments  have  been 
almofl  totally  taken  away  by  the  ftatotes  of  4.  and  5.  Ann.  c.  16. 
and  II.  Geo.  2.  c.  19.    By  the  former  of  thofe  fUtutes  it  was 
enaded,  **  That  all  grants  and  conveyances  of  any  manors  or 
rents,  or  of  the  reverfion  or  remainder  of  any  meffuages  or  lands» 
fliould  be  good  without  attornment  of  the  tenants ;  provided  that 
no  fuch  tenant  fliould  be  damaged  by  payment  of  rent  to  any  fuch 
grantor  or  conufor,  or  by  breach  of  any  condition  for  iU)n*payoaent 
of  rent  before  notice  given  him  of'^fach  grant  by  the  canafee 
or  grantor."     By  the  latter  ilatute  it  was  ena^d,  *'  That  the  at- 
tornments of  tenants  to  fhangers  claiming  title  to  the  eilate  of 
their  landlords,  ihould  be  abfolutely  null  and  void  to  all  intents  and 
parpofes  whatfoever,  and  that  the  poffeffion  of  their  refpedive 
landlord  or  landlords,  leffor  or  leflbrs,  ihould  not  be  deoncd  or 
conftrned  to  be  any  wife  changed,  altered,  or  afieded,  by  any  foch 
attornment  or  attornments;  provided  that  nothing  therein  €on« 
tained  ihould  extend  to  vacate  or  afitd  any  attornment  made  par* 
fuant  to,  and  in  confequence  of,  fome  judgment  at  law,  or  decree* 
OS  order  of  a  court  of  c^oityj^  or  mada  mtn  the  priviqr  and  confent 

of 
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of  the  landlord  or  Isuidlordsy  l€flbr  or  leflbrs^  or  to  any  mortgagee^ , 
after  the  mortgage  is  become  forfeited."— -Till  the  pafiing  of  thefe 
fiatutes,  the  do&rine  of  attornment  was  one  of  the  molt  copious , 
and  abftrufe  points  of  the  law.  But  thefe  ilatutes  having  made  at- 
tornment both  unneceiTary  and  inoperative,  the  learning  upon  it  is 
fo  ufelefs,  that  Mr.  Viner  has  inferted  nothing  refpcding  it  in  his 
voluminous  compilation  but  an  extract  from  lord  chief  baron  Gil- 
bert.-—Mr.  Bacon  has  not  the  article  Attornment  in  his  work; 
and  the  learning  and  induftry  of  lord  chief  baron  Comyn  have  fur- 
nifhed  him  with  little  material  upon  it,  that  is  not  to  be  found 
either  in  Littleton  or  £r  Edward  Coke* 

0.  b.l        (*)  K*''«  ^^  ^^^  *«  fuppofed  to  veft  immediately  in  the  grantee:  [Note  273.  ] 
but  when  an  eflate  is  granted  upon  a  condition  precedent,  the  eftate 
does  not  veil,  even  by  way  of  relation,  till  the  performance  of  the 
condition.    PIo.  482.  b. 

3.  a»l       (*)  This  is  only  to  be  anderdood  of  a  rent  at  common  law:  but  [Note  274.] 
if  the  rent  is  limited,  as  an  ufe  under  the  flatute ;— »as  if  lands  are 
conveyed  by  leafe  and  releafe  to  A»  and  his  heirs,  to  the  ufe  that  B. 
may  receive  out  of  them  ah  annual  rent ;  the  Itatute  immediately 
executes  the  ufe  of  the  rent  in  J?. 

4*  b,  J  (1)  Two  reafons  are  given  for  this.  One  is,  that  the  poiTeilion  [Note  27c.  1 
of  the  tenant  for  years,  is  the  poifeiCon  of  the  immediate  free- 
holder. See  Brediman's  cafe,  6.  Rep.  56.  b.  The  other  reafon 
is,  that  as  the  termor  for  years  holds  of  the  reverfioner,  and  pays 
the  fervices  to  him,  fo  the  tenant  for  life  holds  alfo  of  him.—. 
Thus,  as  both  hold  eilates  of  the  reveriioner,  either  of  them  may 
attorn. 


19.  a.] 


(l)  In  thefe  cafes,  the  tenant  for  Hfe  enters  only  for  a  partial  [Note  276.] 
eflate;  he  therefore  only  partially  defeats  the  operation  of  the  feoff- 
ment; ib  much  of  the  fee  as  he  does  not  defeat,  neceflarily  remains 
in  the  feoftee. 

20.  a. J       (i)  The  diilindiion  in  thefe  cafes  feems  to  be,  that  the  grantee  [Note  277.] 
is  in  titled,  before  attornement,  to  what  the  lord  may  feize ;  but  not 
to  any  thing  which  lies  in  adtion. 

25*  ^•J  (l)  1.  As  to  dlfcontinuancet  in  general z^An  note  x.  p.  239.  a.  it  [Note  278.] 
was  obferved,  that  in  the  cafe  of  a  diffeiiin,  while  the  pofleilion  re- 
mains in  the  diffeifor,  it  is  a  mere  naked  pofTeflion,  unfupported  by 
any  right  \  and  that  the  diifeifee  may  reftore  his  poifeilion,  and  put 
a  total  end  to  the  pofTeflion  of  the  difleifor,  by  an  entry  on  the  land, 
without  any  previous  a^ion ;  but  that,  if  the  diffeifor  dies,  the 
heir  comes  to  the  poflefiion  of  the  eilate  by  a  lawful  title.  It  was 
the  fame,  by  the  old  law,  if  the  diffeifor  aliened ;  the  alienee  came 
in  by  a  lawful  title.  Bv  reafon  of  this  lawful  title,  the  heir,  in  the 
firft  inftance,  and  the  alit;nee,  in  the  fecond,  ac<|uired  a  pre/umpti'vi 
fight  of  foJjeJJtQnt  which  is  fo  far  good  even  agamfl  the  pelibn  dif- 
feifed,  that  he  lofes  by  it  his  right  to  recover  the  poffeffion  by  en- 
try, and  can  only  recover  it  by  an  adion  at  law.  W  hen  the  right 
of  entry  is  thus  loft,  and  the  party  can  only  recover  by  adion,  the 
poffeffion  is  faid  to  be  difcontinued^  This  is  the  general  import  of 
{)ie  word  di/iontinuan^e  y  but,  in  its  tjfual  acceptation,  it  figiiifies  the 

*  '  cffc^ 
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tWtCt  Qm  wacoBiiKOM  I83Q6  bjT  hvn&oosr  w^kvjmft  Mxwnt  %  by  cccic- 
iaftics'  feifed  ^'jtrr  ectlefot ;  or  by  tenants  n  tafle ;  ibofe  bong  the 
^ree  inflaoces  acidoced  bf  Littbtoa  of  ^  dUcondnnaoce:     Boc 
tftber  caics,  where  the  party  baring  the  r^ht  coold  not  ceftofV  his 
poQeffion  by  entry*  and  was  thorefbre  left  to  Ins  remedy  by  aAkm 
were  alftK  in  Ltttfeton's  time,  teiujed  <fiicontinuance^*    Ukus,  be- 
fore the  (latiite  of  the  ii.  H.  7.  c  20.  the  afienatioDs  of  a  wonna 
fcrfed  of  an  eflate  in  dower,  or  of  an  efbite  of  the  gift  oPber  hiif- 
b.md,  or  of  any  of  his  ancefiors,  were  (aid  to  be  a  ducontiiuiance  ; 
and  before  the  ftatutes  of  52.  H.  8L  c.  jt.  and  14.  EL  c«  8.  reco- 
veries fufiercd  by  tenants  forlifr,  or  tenants  by  the  conrtefy,or  te- 
nants in  taily  after  poffibility  of  ifliie  e;cttnd»  oc  even  by  the  feofee 
of  tenant  for  years  worked  a  difoootinoance.    See  Sir  WilKam 
Felham's  cafe,  i.  Rep.  14*     It  is  to  be  obferved,  that  there  is  a 
material  diiference  between  riie  fitaation  or  title  of  the  alienee  of 
any  perfon  whofe  alienation  makes  a  difcont^nuance,  and  the  fitaa- 
tioix  6r  title  of  the  heir  or  afienee  pf  a  diffeift>r ;  for  the  heir  and 
alienee  of  a  diflleifer  immediate^  daim  under  a  peribn  coming  ia 
by  a  wrongfol  tide,  and  their  eftates,  thoqeh  not  defbifiblc  by  en- 
try*  are  immediate^  defoafible  by  action.    B^  the  aKenee  of  t'^trf 
pcHbn^  whole  alienation  is  fatd  to  b^  a  diftontinuance,  claims  by  a 
perfon  having  a  lawful  efUte,  and  the  eflate  of  the  alienee  Is  on- 
>mpeachable^ring  the  life  of  the  difcontinoor.    It  (hoQl4  alfo^  be 
€>bferved,  that  a  difcontinaance  extends  ta  thofe  caies  only,  whe^  a 
perfon  is  dif^flei&d  of  an  eitate  of  freehold  y  and  whene,  thooghi 
he  has  loft  his  nght  of  entry,  he  can  ftiU  recover  the  pofieffion  by 
adion.    At  the  common  law,  if  there  was  a  term  for  yeai;s^  and 
the  tenant  of  the  freehold  fuffcred  a  common  recovery  by  covin,  ia 
was  a  good  bar  to  the  termor;  for,  not  having  the  freeholdt  he 
coald  not  falfify  the  recovery,  fo  that  all  his  term  and  intereft  in 
the  land  was  loft,  and  his  only  cemedy  wa3,  an  a^lioo  of  covenant 
againft  the  leflbr.    His  poiTemon,  therefore,  or  rather  Us  interpft, 
was  abfolntely  loft,  not  merely  interrupted*    Even  after  the  (hlutea 
of  Gbucefter,  and  the  zi.  H;  8.  c.  15.  which  preferved  the  intereft 
of  the  termor  for  years,  againft  a  common  recovery,  as  the  pof- 
fefTton  of  the  termor  for  years  ia^  conftdered  in  the  W  as  the  pof* 
foiHon  of  him.  who  has  ^e  next  eftate  of  freehold,  the  recovery  is 
never  (aid  to  diicontinue  the  eftate  of  the  tecmoc  foe  years ;  the  ex.- 
preflion  difcontinuauce  being  applied  folely  to  thofe  cafee  where  the 
frethcU  is  divefted.    The  peculiar  import  of  the  word  difeononu- 
ance,  where  applied  to  the  cafes  mentioned  by  Litllecon,  is  lboftIy« 
but  forcibly  expreftcd  by  Monf.  Houard,  who  explains  the  word  dir> 
continuance  **  Ihterruption  tin  droit,  fu*M  a^  fur  un  fondf,  far  h 
njtnit,  qu^nn  autre  chargt  de  ctmfiryer  ce  droit,  en  afmte**     See  Aum 
eiennes  L-jix  d$s  Francnsp^  a  vol.  43;.     Our  doctrine  of  difcontins* 
ance  bears  ibme  anajogy  tothe  dodrine  of  interruption  in  the  civil 
law.-^There,  interruption,  when  applied  to  the  real  property,,  fig- 
nifics  the  oufting  of  a  perfon  from  the  pofti^iSon  of  his  I^nd.    From 
that  time,  he  cf  afes  'to  ^  the.  pofteflbr  of  it ;  and  if  he  does  not  re- 
newr  his  poiib^oo,  but  permits  the  diipofi^ffbr  to  retain  it,  he  abfo- 
hitely  bfes  his  right  to  it,  and  the  dillVifor  is  faid  to  acqtiire.it  by 
pcfcfiption.     I«  IS  obfervable,  thai  by  the  laws  of  the  Tiyclvc  Ta- 
bles, fA>ft*eflTQn  during  two  years  formed  a  prefcifptipn  for  land  ; 
one  year,  fcrperfona!  eftate.    Dio.  Sit.  ao.    In  3,  R;ea.  foKS^  b. 
9.  n.  Lord  Cott«  obferves,  thit  the  reafon  why  the  law  wilfnot 
permit  a  perfon  who.  is  in  by  judgment  of  law;  to  hare  his  poflef- 

fioQ 
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Aoh  di/kmkfti  hy  ^t  UdMh^  h,  f«  to  tAe  wtv^j  fke  miilfiiplicitf 
^  ma4,  n&okMadk  of  Mtsv  iirals»  -rec^overxes,  and  judgwrents  m  tyne 
**  and  the  ^atnie  cafei  sIkI  ihciefat  4n  tlve  judgtiient  and  polrcy  <tf 
^  tke  4iw»  k  #^  l^wmg^  more  pxbficabl  e  to  the  com  vnin wealthy  wcl^l 
*'  WBuvrt  S»r '1)k  Inmeiit  tyf  the  ia#,  to  kaVc  fome  witkoot  remedy, 
"  and  tft  ^t  ethers  to  thta-  Writ  x>f  ngbr*  withoot  amy  h»^A  tdf 
*'  vc*tit*>^  i8dc«  tkfti^  tkit  diere  fivonid  «dt  Ik  an^  mid  of  adioot 
•*  ami  ittci.*'       . 

■ 

X*)  H-  Af»  i^cmthtmmxt ^ eve^e/a^ciJ  ffir^s :*-^lt  fs  gfcnc*-  [Note  279.]  ^ 
Wily  rupfX){ed  that  eodefiaftical  peHbnt  were  frermitted  to  acquire 
resi  eftaces,  as  ^arfy  as  tke  reigh  «f  cbe  emperor  Oonilantiae.  The 
teatk  ceatury  ts  comnraiily  tohMnvd  as  tiie  pemd  tvi^n  donacicms  «> 
t0  tliem  #CTe  noA  frequent «nd  cenfiderableb  Very  {oon  afber  they 
were '  pettnitlted  to  ac^ml^  t«ey  ii^ere  i^eufc^ned  TitMR  aHenatingw 
dicilr  prepercy.  Set  I>eb.  Gtcb  Caf^  1 24  C^e*  c.  3*  Lonj(  leases 
m^tdt  biy  ecble£a:fticai  pbrfoKiSf  are  declared  to  be  nail  by  the  Cotm- 
tKfl  #f  Trent*  SeC  2f.  ^  ^ef.  xk  11^  For  the  karnitig  relating 
to  clie  kaibs  made  hj  teeiefiaftical  periens*  t)^e  edkor  begs  ro  tefcr 
CO  die  taach-acbured  c6iledtons.^a  this,  fiifafed  bck  Bacon *s  Abr, 
wkA,  5.  tit.  LeaiiMk  •fappofed  to  be  <extra6M  £nm  a  fnanufcript  of 
Sit  Go^y  Gilbert.  It  is  to  be  obfervedv  that  bifhops  jtnd  abbooi 
Were  Wfipofed  to  kavetfaepofieffiOti  ix^f^and  might  therefore  alfoa 
ia  fee  «  boc  pufitas  were  toonfiderod  c6  have  ao  more  than  a  AJe 
^^t.    See  Gilk  Tern  it«w 

*  • 

(2)  IHk  iff  f»  fdtj/Mtinumscts  iy  firfimt  .jk^ed  jmre  uxcris : — It  is  rj^Qte  28a.1 

geaierally  fu^pofed  that  women*  by  rehfon  of  their  iiTCa:!pnnty  to 

perK>raA  military  dtttyttvere  not  oi%itiaUy  admitted  to  fucceedto 

ptop€r  (i^k\  ^  that  if  chie  &efi  by  its  Original coli^tiitioA,  were  de»- 

f«(4Kiible  10 the  ftmalet* it  wavupMta  that  veiy  aceoont^  ranked  among 

iw^i^n^  ieft.-  %tt  Craig  de  J  ore  Fend.  48V  50.  236.  Stry.  fix.  Jmw 

Fcad»  «Ap«  4.  c»  tap^  15.  ««  §»     fiy  the  ^aik  icw^  the  feriialct  were 

eluded  from  fiicceeding  to  eftates,  either  lineally  or  coilaterally. 

-iN-lc  mlty  <oOt  be  impropeir  to  mentioti  Here»  that  there  are  two  difi- 

ict«at  cMes  <)f  tftist  kw.    Oiie  of  them  is  rup))ofed  to  have  been 

coUeded  before  chriftianity  was  receired  into  France.-^The  other 

ia  of  a  later  dace ;  And  appears  to  be  a  repubHcatson  of  the  former, 

tiitk  jponfideraUe  alteratiotis*  both  in  fubftance  and  phraieology ; 

and  with  lefrerid  neW  regalictons  fuppofed  to  have  been  made  by 

tbe  priores  who  fitted  the  throne  of  that  icingdomj  after  the  intro>- 

da&ion'of  chriftiaAity.     The  former  code  contains  the  following 

daafe  :  **  JJs  ttrra  Hfirk  Miti  in  mmlhrim  nk$a  f^rtitt  hdereiiktttit 

«*  irm^ ;  fid  koc  ^riiii  fimu  laepdnt ;  6ic  ^>  /ilii  rn  h^redit^tt 

*•  Juc^nkti**    In  the  latter,  it  is  expriiied  in  this  manner :  <<  Dt 

^  tirrd  tdmttm  SaJicdf  nmlim  p§rth  ^^rtditatis  muket-i  yvtrtiat,  fid  ad 

^  *^iriiimfixum  ttm  h^ndkMS  fervfiuot,"     But  in  the  coarfe  of 

time^  women  were  admittedf  generally » to  facceed  to  all  fiefs;  and 

even  the  Salic  law  lo((  aU  its. force,  except  as  to  the  fncceffion  to 

the  crOwn»  in  which  re(f>e^  tt  has  beeh  invariably  obfcrved  from 

the  earlieft  pttiod  of  tlie  French  monarchy  to  the  prelent  time. 

7?his  ej(chifion  of  females  tnd  their  .defcendahts  from  the  crown,  is 

now  aniver^Iy  a|;reed  to  bh  4  fundameatal  law  of  that  monarchy. 

—Even  in  th€  dilate  between  Philip  Vakns  and  F«dward  the 

Third*  ibe  validity  of  the  law  a/  /p  tbi  doHgkiers  themfilvts^  was 

nerer  ^eftioncd :  thcionly  diiputawasi.  whether  it  excend«:d  to  the 
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ma!e  dtfctndoMU  of  the  daugbttrs;  Edward  the  Third  conteodcd  k 
did  not;  but  the  deciiion  of  die  aflembly  which  was  held  upon  this 
aiFair»  at  Paris>  and  which  was  compoTed  of  the  chief  nobility*  pre- 
lates, and  burghers  of  the  kingdom^  bemg  againft  him ;  and  the 
wars  which  were  undertaken  in  fupport  or  his  rieht,  proving  un- 
favourable to  the  Englilh ;  it  is  now  fetded  beyond  all  controverfy, 
that  the  defcendants  of  the  daughters  are  excluded  from  the  throne 
of  France*  as  much  as  the.  daughters  themfelves.  In  conieqnence 
of  this  doctrine,  Henry  the  IVth  fucceeded  to  the  throne  at  the 
dtflance  of  twenty-one  degrees  from  his  immediate  predeceilbr. 
See  Rapin's  DiiTertatbn  on  the  Salic  Law»  and  Le  Brum  Traiti 
des  Succefflons,  /.  2.  c,  a.  §.  2.«-  This  exclufion  tern  the  throne 
of  France  did  not  prevent  women  fucceeding  there  to  every 
Dther  dignity*  fo  as  even  to  become  peers  of  France.  Many  in- 
iEances  are  upon  record  of  their  perfonally  prefiding  in  thdr  own 
xourtSy  even  over  judicial  combats;  of  their  being  fummoned  to» 
and  iittine  in*  the  court  of  peers;  and*  what  is  confid^red  as  the 
higheil  of  honours*  of  their  afiilting  as  peers  at  the  confecratkm  of 
the  king.  Thus  Mahaut*  the  countefs  of  Artcns*  affifted  not  only 
at  the  trial  of  Robert  of  Flanders*  but  at  the  ceremony  of  the  coro- 
nation of  Philip  the  Long*  and  with  the  other  peers  fupported  his 
crown.  So*  in  England  the  celebrated  Ann  countefs  of  > Pembroke 
Dorfet  and  Montgomery  had  the  office  of  hereditary  iheriff  of 
Weftmoreland*  and  exercifed  it  in  peribn.  At  the  afliaes  at  Ap- 
pleby* (he  fat  with  the  judges  on  the  i>ench.  The  reader  wUl  find 
the  revolutions  in  the  laws  and  ufages  of  France*  in  this  refped. 
Hated  with  the  mod  confummate  learning  and  perfpicuity  by  the 
Chancellor  D'Aguefleau  (then  Auomey-Goieran  in  his  pleading 
in  the  great  caufe  of  the  Dokeof  Laxemburgn*  torn.  3.  p.  645. 
and  in  his  Reqm$fti  fttr  la  Mtwvanct  du,  C$mtg  de  Soifims,  t§m,  6. 
/.  I.  tf  Obferoatiom  fur  Us  FairUh  torn.  7.  /.  598.  Fr6cfs  vtrbai 
4U  ce  qme  s^efi  paffi  au  Parlement  de  Parh  en  1716*  emfi^et  d*mu  at* 
eufaiion  de  dua^  inientie  par  le  Procuremr  general  du  Roi  cmure  un 
Pair  de  France^  qui  n^aveii  pas  encore  eti  refm  #a  Parkmeai,  lb. 
616.  and  fee  alfo  Droit  Public  de  la  France,  par  Mo»/l  Bouquet, 
p.  332.  The  canfe  of  the  Duke  of  Luxemburgh  gave  rife  to  the 
«dift  of  1711.  By  that  edid  it  was  declared*  that  in  the  betters 
ibr  the  ere£Uon  of  peerages*  whether  granted  before  that  time*  or 
to  be  granted  afterwards*  the  word«  heirs  and  fucccilbrs  ihould 
ooly  comprife  male  children*  deicended  from  him  in  whofe  favour 
the  peerage  was  firll  erected*  and  males  defcended  frotxt  males* 
without  the  intervention  of  a  female :  That  thofe  daufes*  which 
exprefsly  comprifed  females*  ihould  be  confidered  as  having  a  con- 
dition* annexed  to  them*  that  the  female  becoming  entitled  under 
them*  (hould  marry  no  perfon  without  the  confent  of  the  king»  fig- 
nihed  by  letters  patent  addreflfed  to  the  parliament  of  Paris  :  That 
in  thefe  letters  patent  the  peerage  fhonld  be  confirmed  to  the  huf* 
band*  and  his  male  defcendants ;  and  that  the  peer  in  whofe  fa* 
•vouf  the  peerage  of  his  wife  was  thus  confirmed*  (hould  take  his 
rank  only  from  the  day  of  his  reception  in  parliament,  under  the 
letters  patent.  In  the  fame  manner  the  duchy  and  jpeerage  of 
Attbtgny  was  granted  in  1684,  to  the  duchefs  of  Portunoath*  the 
duke  of  Richmond  her  fon*  and  his  heirs  male ;  but  the  letters  pa- 
tent by  which  this  grant  was  made*  were  not  regidered;  fat  want 
of  which*  though  the  tide  of  duke  of  Aubignyhad  always  been 
admitted  by  the  court  of  France*  and  the  dukes  and  duchefles  of 

Richmond 
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Richmond  had  aWays  been  allowed  at  Verfailles  the  honours  at« 
tached  to  that  dignity,  the  peerage  was  not  admitted  by  the  par- 
liament.   In  I779>  his  grace  the  prefent  duke  of  Richmond  ob- 
tained letters  patent,  confirming  thofe  of  1684,  but  with  a  claufe 
that  neither  his  grace,  nor  any  of  the  heirs  male  of  his  grandfather, 
the  firft  dake  of  Richmond,  (hoold  be  received  in  parliament,  nntil 
the  pofleiTor  ihoald  be  of  the  religion,  and  refide  in  the  kingdom, 
of  Prance;  and  that  the  rank  of  the  peerage  (hoold  take  place  fronv 
the  date  of  the  reception.     Thefe  laft  letters  patent  have  been  duly 
regiftered ;  but  his  grace's  rank  and  precedence  will  not  b?gin  till 
iiis  reception.    In  the  mean  time,  the  regiftry  of  the  peerage  in 
parliament  is  a  recognition  of  it,  and  entitles  his  grace  to  all  the 
other  advantages,  honoars,  and  privileges  annexed  to  the  dignity. 
Thefe,  when  the  eftate  is  coniderable,  are  of  very  great  importance. 
There  are  in  Prance  other  peers,  whofe  anceftors  have  negle&ed 
to  be  received  in  parliament,  and  who,  being  unwilling  to  take  a 
rank  lower  than  that  which  the  date  of  their  peerage  would  give 
them,  decline  to  be  received  there  now.     It  is  faid  the  due  de 
fioaillon,  the  due  d'Blbeaf^  the  due  de  Montbazon,  and  tiie  due  de 
Vallentinois,  are  in  this  predicament.     Some  of  them  claim  to  bo 
older  than  the  due  de  Uiez,  who  by  his  ancefbrs  having  been  ^rii 
received, is  now; in  fad,  the  firftduke  in Prance.^Both m  England 
and  in  Prance,  females  originally  communicated  their  tides  and 
'dignities  to  their  hufbands.     Many  inftances  of  this  arc  to  be  found 
tn  the  arguments  on  the  claim  of  mr.  Bertie  to  the  barony  of  Wil. 
ioughby.    But  this  has  long  fince  ceafed ;  and  we  may  apply  to 
this  ckcumft'ance  the  remark  contained  in  the  former  part  of  this 
-work,  reading  curtefy  in  titles  of  honour,  that  from  the  late  crea- 
tions by  which  women  have  been  made  peereiTes  in  order  that  the 
HTue  of  their  huibands  might  have  titles,  yet  the  hulbands  them- 
-felves  continue  commoners,  it  feems  that  this  right  in  women  to 
communicate  peerages  to  their  huibands  is  coniidered  as  extinft 
'See  ant.  29.  b.  not.  i.— — But  though,  by  our  law,  a  woman  does 
not  now  communicate  ker  rank  or  titles  of  honour  to  her  hufband, 
yet  the  freehold,  or  the  right  of  poiTeffion,  of  all  her  lands  of  inhe- 
ritance, vefts  in  him  immediately  upon  the  marriage,  the  right  of 
property  ftill  being  preferved  to  her.    1.  Inft.  55 1.  a.   273.  b.   And 
iee  Pothier  Traite  its  Fieft^  vol  1.  p.  125.     This  e£fcate  he  may 
convey  to  another.     An  incorred  ftatem'ent  in  the  book  called 
Cafes  in  Equity,  during  the  time  of  lord  Talbot,  fol.  167.  of  what 
wa6  delivered  by  his  Inrdfhip  in  the  cafe  of  Robinfon  <z;.  Cummins, 
feems  to  have  given  rife  to  a  notion  that  the  hafband  could  not 
make  a  tenant  to  the  pracipe  of  his. wife's  eftate,  for  the  purpofe  of 
•futfering  a  -common  recovery  of  it,  without  the  wife*s  previoufly 
joining  in  a  fine ;  but  it  now  feems  to  be  a  fecded  point  that  \9 
can.    Mr.  Cruife,  in  his  EiTay  upon  Recoveries,  p.  38.  has  given 
an  accurate  ftate  of  lord  Talbot's  obfervaiions  upon  this  fubjedl, 
wlMch,  in  fubftance  and  almoft  in  words,  is  agreeable  to  a  manu*. 
fcript  report  of  the  fame  cafe,  in  the  pofTefiion  of  the  editor.    The 
fame  mu1(  be  concluded  from  general  reafoning.^-Por  the  intereft 
which  the  hufband  takes  in  his  wife's  chattels,  real  and  perfonal, 
fee  351.  note. 

3^6.  b.l        (0  ^V.  As  to  di/continuances  by  tenants  in  fail  tvitb  rejpe^  to  [Note  281.] 
^  their  iffiti  .-—It  is  to  be  obferved,  that  though  the  eftate  of  the  te- 
nant in  tail*  as  to  his  right  of  poflefiion«  or  rather  as  to  his  bene* 

£^  ficial 
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ficial  property  in  the  Uaiii^  Imis  -My  ft  ^uimioft  ibrtks  tertta  df 
his  life,  only ;  yet,  iit  the  eye  of  tke  jajv^  ke  is  confiderrdos  fe^eA 
of  an  eiftate  of  inheritance.  To  vadefttind  thii^  k  flidol4  be  ref 
memfaered,  tliat,  in  the  cafe  of  a  fee  limple  <Qii£dooal  at^o^Mtfon 
law,  the  condition,  from  «4i]ch  that  eftate  took  its  aifpelUiMi,  4i4 
not  fofpend  the  fee  from  vefUog  hi  die  donee»  iaiUM^tely  hf  ^ 
gift.  .Thus,  we  fitid,  that»  if  he  sitened  before  be  hiid ifliie» «  net 
only  was  no  forfeitvre,  but)  if  nftsemttrdskebad  iflbc^  it  was«  bir 
to  them.  See  Plo.  259.  2.  Iftft.  J^j..  B»t  the  €OoditiDn»*tli&qgb 
it  did  not.  prevent  the  fee  from  VeAiq^  «n  the  fioQ<e»  fa%€wded 
his  power  of  alienation.  To  i^jK  power  k  was  confid^^ed  to  be  a 
condition  precedent, .  that  the  tkmee  iheald  have  ifiie  bonk*  The 
ftatute  exfeingaiiied  the  power;  but  did  9HK«ffe6t^e  eftwifc  of  the 
fewdaCory,  in  any  other  refpe^t :  4q  <ih«t  a  toMint  in  tail  wtia  as 
inuch  ietibd  of  the  inheritanoe,  after  Ae  4llttu^  ^  it^i*»  as  «  ^eoaflic 
in  fee  £mp}e  conditional  wai,  bcforp  k.  Heiio^  If  te  tKade  m 
feoffment,  it  did  fiot^dm-ing  hift  ItfK  aifo&<>r  prcfodke  4^  iffoe^ 
Thus  Ms  alienation  was,  prtnmrilyvli  lnwffil  transCer  of  thei^holdi 
Che  alienee  caaae  in  by  right ;  and  his  eflate^  tOttld  not  be  |a»pe%oh^ 
ed,  during  the  life  of  the  donee.  la  coafonftitgr  to  die  elild>liflied 
tnie  of  che  common  law,  that  whonev<cr  «iiy  p^Hbn  ac^ired  a  prcr 
iitinptive  right  of  poiTcflion,  lus  poifefiion  was  not  to  be  tieleate4 
by  entry,  however  ilender  or  unkwfttl  the  tide  of. the  grantor  hiofr. 
felf  might  be»  the  ^ftatate  df  donh  did  not  iftyfolately  noUify  the 
alienations  of  the  donee  tn  tail,  but  enabled  the  iAoe  to  defeat 
them  by  the  formedon  m  the  diefcender.^*-«lt  is  |[enef&I]y  iaid  that 
the  writ  of  mortd'aoceftor  was  the  Only  tem^y^  ac  lh«  commoa 
4awj  fionr  the  i/Tue,  againft  the  alieniftions  of  bis  aadittor^  ond^  that 
the  formedon  did  hot  Ke,  CiH  the  ftatnte  A  tkmh.  Tins  <nuft  be 
underAood  with  the  two.Miowing  qualtfications.  lAw  A  wit  of 
^ortd'anceftor  could  certunly  b^  aiainifttned  agaiBft  an  «bator<; 
bot^  as  one  of  the  three  pbints  in  thikt  writt  10  be  onqwred  ojf  by  a 
' jvtry 9  wa^p/^fater  'wl  mmn  fait  fitfifw^^  fnjMiinSimanieoJm^  m 
ik/etoJc,  (die  fue  oiiitj  it  could  ndt  be  niamts^ned  agauift  a  dif- 
fdibr.  See  Booth  207.  2d.  In  one  tafe,  t  fermedon  iprafe  cer- 
tainly admitted  at  the  contmon  law;  that  was,  wbfen  a  ipan  bad 
.liToe  a  fon,  and  his  wife  died,  and  he  afterwards  took  tttlbtbor  wife, 
and  land  was  given  to  htm  and  his  fecond  wifb^  tod  O)  tbe  heirs  of 
their  two  bodies  begotten*  and  there  was  ifitie  of  that  narnag^ 
and  both  the  wife  and  the  father  died,  and  a  ftranger  abated ;  diere, 
the  iflae  of  the  fecond  marriage  coM  tiot  siaintlun  a  t9rk  of 
iDortd*anceAor ;  for  one  part  of  die  writ  is,  to  enquire,  fi  petfmt  fit 
frropinqmier  hanst  to  which  defeription  nb  jffoe  ijf  the  fecoad  vebter 
«ould  anfwer,  while  there  was  a  fon  of  the  firft  veiicor^  See  Plo. 
239.    Booth  141.  207.    Ant.  19.  a.  n.  5. 

[Note  282.]  (k)  V.  Jis  t9  aJifnoiitmt  iy  tenants  in  lot/,  ^tb  tij^  H  $he  n-^  [327*  ^' 
nftffimur Z'^Uj^  the  dehth  of  tenant. in  fee  fimple  condmonol 
without  ifToe,  if  the  efl^e  was  withheld  from  the  reverficnery 
either  by  the  alieoee  of  the  ^tenant  in  tail,  or  fay  an  abator««the  i^ 
verAoncr  was  entided,  at  the  common  bMv>^o  a  ibrmedoii4a  the 
reverter.  It  has  been  obferved  before^  that  if  tenant  in  /ee^^rapte 
conditional  at  the  common  law,  aliened  before  he  had  iMae»  and 
afteriVards  had  ifliict  the  4(roe  was  barred  by  the  alienadDb  ;'  but  it 
docs  not  fcem  clear  whctlier  the.  alienadon  in  that  oafe  bmred  the 
reverilLher..  See  Flo.  23;.  Abt.  I9«— 4A£e&eraJ,  what  fhe  4»ctf* 
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^or  alietied,  it  was  with  warranty  $  in  that  cafe^  th«  warranty  de« 
fcended  upon  the  ifiue  in  tail,  and  therefore  prevented  his  claiming 
againft  the  alienation  of  hij  anceftor.  Bat  nothing  of  this  nature 
could  be  oppofed  to  the  reverfioner. 

(2}  VL  As  t9  difamtinuancn  Ij  ttnanu  in  taiUnMtthTtfpta  fit  £NoteJ^j^ 
thrft  in  remainder  :-^It  has  been  obferved  before,  that  all  eftates  .of 
inheritance  were,  at  common  law,  either  fees  (imple  abfolute,  or 
fees  iimple  conditional ;  and  that  tenants  in  fee  fimple  coaditional 
weres  after  the  birth  of  iflue,  permitted  to  alien  the  fee»  .upon  a 
iiippofition,  that,  by  the  birth  of  ifiue,  the  condition  was  performed* 
The  flatute  de  donis  declares  this  to  be  manifeftly  contrary  to  the 
form  and  intent  of  the  gift,  and  therefore  requires,  that  from 
thenceforth  the  wUl  and  intent  of  the  donor  ihould  be  ob&rved,  and 
the  fee  revert  to  him,  for  want  of  ilTue.  This  ftatute  did  not 
create  any  new  eilate,  but,  by  difaffirming  the  fuppofed  perform* 
ance  6f  the  condition^  preferved  the  fee  to  the  ifTue,  while  there 
lyere  iiTue  to  take  it,  and  the  reverfion  to  the  donor,  when  the  ifTue 
failed.  An  eflate  of  inheritance  therefore  remained  in  the  donees 
liat  only  a  pardcular  Jefcription  of  heirs  being  entitled  to  take  .Uft« 
der  it,  it  received  the  appellation  of  an  eftate  tail,  that  is,  aa  / 

eftate  dockcd>  cut  off,  or  abridged,  in  contradiflindion  from  the 
eflate  of  fee  fimple  abfolute,  which  remained  in  the  donor* 
Wright's  Tenures,  iS6.  Plo.  251.  The  exprefEon  eflate  uil  doe* 
not  occur  in  the  llatute  de  donie ;  but  it  is  to  be  found  in  a  flatnte 
of  the  fame  year^  See  Stat.  Weflv  cap.  4.  The  (lacute  Je  Jsnit, 
by  thus  fee u ring  the  reverfion  to  the  donor,  produced  another  ma* 
terial  alteration  in  the  law.  For>  by  the  common  law,  no  remain. 
der  could  be  limited  upon,  or  after,  an  eflate  in  fee  fimple  abfolute 
or  ceadkional  $  but  when  ellates  in  fee  fimple  conditional  were  re^^ 
daced  to  eilates  tail,  remainders  after  them  were  permitted :  and 
by  analogy  to  what  was  done  for  the  ifTue  and  the  reveriioner,  jl 
fbrmedon  in  the  remainder  was  given  to  the  remainder-man;--^ 
not,  however,  exprefsly,  but  by  inference.— ^For  the  remainder-jnan 
after  an  eflate  tail  being  by  the  difcontinuance  in  the  fame  mifchicf 
with  the  ifTue  or  the  reverfioner  in  tail,  an  equitable  conftrudioa 
of  the  flatute  brought  him  within  the  like  remedy.--^Five  year^ 
after  the  enading  of  the  flacute  de  donis,  the  flatute  juia  em/f tores  ter^ 
ratum  was  patfed;  by  which  all  perfons  were  enabled  to  difpofe  of 
their  lands;  but  the  feoffees  were  to  hold  them  immediately  of 
the  chief  lord.  Upon  this  flatute,  the  courts  took  the  fbllowing 
dtllin^on,  with  refpe£l  to  eflates  tail*  and  other  particular  eflates; 
that*  where  a  perfon  feifed  in  fee  granted  for  life,  or  in  tail,  rcferv- 
ing  the  reverfion  to  himfelf,  the  grantees  of  the  particular  eilates 
held  of  the  reverrioner>  and  he  of  the  chief  lord :  bytt,  where  a  per- 
ion  granted  for  life,  or  in  tail,  with  the  remainder  over  in  fee,  boiii 
the  tenants  of  the  particular  eilates,  and  ihe  remainder -man,  held 
of  the  chief  lord.  a.  Infl.  505.— Care  muft  be  taken  to  diflinguifii 
between  a  remainder  limited  after  an  eftate  tail,  and  a  condiiional, 
or  contingent  ufe,  limited  upon,  or  after  fuch  an  eflate.  See  page 
203.  b.  note  i.  and  page  274.  a.  continuation  of  note  i.  ^7i.b« 
—-There  are  few  occafions  where  greater  nicety,  or  fkill,  is  re- 
quired, in  limiting  ufes  of  this  kind,  than  in  the  two  following  cafes. 
^-The  firfl  is,  when  a  perfon,  being  feifed  of  two  elUtes,  withes  to 
raife  two  families;  and  with  this  view  intends  that  one  of  ttu: 
iCiiiUes  (which  IhaU  be  called  here,  the  family  eflaie)  flidil  be  let- 
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[Note  2S3.]  tied  on  his  cideft  fo6  and  his  iflke  ;  and  for  want  of  fuch  xfluey  on  I'i^l*  I 
his  younger  fons,  (w:ccf&\e\y,  and  their  refpefiivc  iitue;  andj  cliat  ^^  * 
the  other  eftate  (which  IbaU  be  called  here  the  fecond  eftate)  (ball 
be  fettled  on  his  feeond  ion^  and  his  ifRie  ;  and  for  want  of  ftBch  vf-^ 
fue,  on  his  otiier  fubfequent  fons^  fucceflively,'  and  their  refbedive 
ilfue.  In  this  cafe,  by  the  death  of  the  eldefl  fon  wichoat  iifae,  the 
f<iini)y  eilace  would  defcend  on  the  fecond  foo»  or  his  iHiie.  Tius 
union  of  the  two  eftntes  would  tfk^^stWy  defeat  the  (ectlor's  inten- 
tion. To  guard  againfl  it,  therefore^  it  is  ncceflkry  to  provide^ 
that,  if  by  the  death  of  the  iirft  fon,  and  failure  of  iiTae  of  ias  hodyg 
the  family  eiUte  defcends  upon  the  fecond  (on,  or  any  other  younger 
fon,  or  any  ifiue  of  their  bodies,  the  (ecoud  eftate  fkallj  in  that 
cafe,  (hif^  from  the  per(bn  upon  whom  the  fainHy  eftace  dcfceoda, 
to  the  peHbn  next  in  remainder.-— The  other  cafe  is»  when  a  per- 
fon  limits  his  eftare  in  ftrid  fettlement^  with  an  ^jandion  that  the 
feveral  perfcns  taking  under  the  fettleipent  (haH  ufe  his  name  and 
bear  his  arms.  Thefe  being  cafes  of  diiiicuUy,  the  rules  of  law 
refpeding  them  not  having  been  fettled  till  lately ;  afid  the  forms 
for  carrying  them  into  execution  being  in  general  very  in»perfed; 
the  following  obfervations,  it  is  imagined,  may  be  properly  intro* 
duced  here.-— I  ft,  ufs  to  claufii  for  piping  tht  fecond  eflate^  on  the 
accefjion  cf  tht  family  ejfafe.  From  what  has  been  faid  before,  it  is 
dear,  that  the  provifoes  and  injunftions,  in  thefe  cafes^  are  fiiifting 
or  fecoiidary  u(es ;  and  the  point  now  before  us  prefcnts  us  with  a 
curious  and  Unking  view  of  the  gr.idual  progrefs  of  the  doflrines 
of  our  courts  refpefftinjj  them.-— One  of  the  rooft  remarkable  adju- 
dications on  this  fubje^  is  the  duke  of  Norfolk's  cafe;  jd.  Ca.  in 
Cha.  The  cafe  there  was,  that  Henry  call  of  Arundel  conveyed 
his  edates  to  the  ufe  of  himfelf  for  his  life;  and,  after  his  deceafe* 
to  the  ufe  of  truftces  for  200  years ;  and,  after  the  expiration  of 
that  term,  to  the  ufe  of  Henry  Howard,  his  fecond  fon,  in  tail 
male;  remainder  to  Charles  Howard,  and  his  other  fobfoquenc 
fons,  fucceflively,  in  tail  male  }  with  a  declaration  that  the  term  of 
200  years  was  limited  in  truft  to  attend  the  inheritance^  fo  long  as 

'  Thomas  Howard,  the  fertlur's  eldeft  fon,  or  any  iffhe  male  of  his 

body,  (hould  live  ;  but  with  a  provifo,  that  if  by  his  death  without 
iiiue  male  living  at  his  deceafe,  or  by  a  fubfequent  ^ure  of' 
that  iffue  male,  the  earldom  of  Arundel  (bould  defcend  on  the 
fecond  fon,  then  the  truft  (hould  ccafe  as  to  the  fecond  fon,  and  the 
heirs  male  of  his  body ;  and  the  truft  (hould  then  be,  for  the  beneik 
of  the  third  fon,  and  the  heirs  male  of  his  body.  The  cldcil 
fen  died  without  iffue,  in  the  life- time  of  the  fecond  fon ;  upon  this, 
the  difficulty  arcfe.  The  queftion  was,  whether  the  executory 
truft  for  the  benefit  of  the  third  fon  was  not  too  remote  ?  It  is 
dear,  that  the  event  upon  which  the  truft  was  to  take  eifcft  for 
the  benefit  of  the  third  fon,  mutt,  if  it  took  place  at  all,  neceifarily 
take  place  within  the  compafs  of  one  life ;  it  being,  that  by  event 
of  the  death  and  fa'lure  of  ifTne  of  the  firft  fon  in  thtfttendf^tCs 
life'timet  the  fecond  fon  (hould  become  intitled  to  the  earldom  of 
Arundel.  The  law  upon  this  head  is,  nfmj,  fo  clearly  fettled, 
that  if  a  fettlement  were  to  be  made  nov/  to  this  effcd,  all  the 
parties  interefted  would  immediatel3^aCquiefce  in  it.  But  it  was 
then  a  point  fo  much  queftioned,  that  few  cafes  have  been  heard  in 
the  courts,  either  of  law  or  equity,  in  which  there  has  been  a 
greater  diiFerence  of  opinion..  Lord  Nottingham,  before  whom 
It  was  heard,.waa  affifted  by  the  three  chief  julUces.  '  His  lordihijf 

held 
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Weld  ^e  triift  to  W  jj^ootf.    But  the  three  chkf  judices  differed  from 
)tb  lordflup;  khd  hia  lordlhip's  decree  was  afterwards  rtverfed  by 
lord  keeper  North ;  but  the  houfe  of  lordsy  on  appeal,  reverfed 
live  reirerfidi  and  aifinned  lord  Ndctingh;am'»  decree.    Thos,  by 
this  ck[eg  it  was  folemnly  adjudged*  diat  ^a  executory  trufl  of  a 
term  of  years  was  goiid,  if  fo  framed  as  to  take  effed  within  th6 
compafs  ofomi^  ii  hir^.     This  reaioning  extended  by  analogy^ 
to  executory  denfes  of  ^gal  eiliKes;  and  to  all  Aiifcing  and  fe- 
cOndftry  ofer»  whether  created  by  deed,  or  will.-^'The  next  advance 
in  Ifoiitations  of  this  natiire  was  to  extend  them  to  a  period  withia 
the  Gontpafs  of  ^  Mif  or  nun  hfe  or  lives  in  htittg^  and  tnvtnty  om 
j^tars  mfttr.    Upon  this  principle  was  determined  the  cafe  of  Lloyd 
▼•  Carew>  Free  in  Cha.  72.   Show.  Ca(es  in  Par.  137.     In  tnoft 
CAfes,  till  within  thefe  thirty  years,  the  dabfcs  in  Attd^  or  wills  by 
which  thefe  pai-poTes  were  intended  to  be  effected  were  framed 
upon  this  plan;  (b  thajt  the  event  upon  which  the  eUate  limited  co 
the  Ibcondlbn  was  to  ihift  from  him  and  his  ifiae  to  th<^  fubrequcnc 
fi>ns  and  thdr  Iffoe,  vis.  the  acceflion  of  the  family  eftate,  was  con* 
fined  to  the  contingency  of  its  happening  within  the  above  period 
of  one  or  more  life  or  hves  in  beihg,  and  twenty-one  years.     Af- 
terwards«  as  it  Was  obferved  that  a  common  recovery  fuiFered  by 
tenant  in  tail  barred  ail  limitations  fubfeqacnt  or  collateral  to  his 
eftate,  it  was  coticlucfed;  that  there  was  no  neceffity  to  confine  the 
event,  upon  which  the  eibue^was  to  fhift,  to  any  particular  period 
df  time;  and  therefore  it  is  now  ufual  to  exprefs  it  generally,  that 
if  any  of  theyoohger  fons,  or  of  the  heirs  male  of  their  bodies, 
Ihall  come  into  poneffioii  of  the  family  eftate,  (without  limiting  the 
peHod,  when  this  happens*,  to  any  particelar  time)  the  fecond  eihite 
Ihall  ihift  from  the  perfon  fo  becoming  intitled  to  the  family  eftate, 
asui  go  to  the  peribns  next  intitled  in  remainder.   An  inftanes  of  this 
kind  may  be  feen  in  an  ad  of  pariiament,  paftTud  in  the  year  17^8, 
intitled*  '*  An  ift  to  enable  Charles  Bagot,  now  called  Charley 
*'  Chefter»  shd  his  fons,  to  take  the  iirname  oi  Chefter.*'     ftdly, 
As  to  cUufis  h^^iniwg  perfiHSy  io  nviffiOi  efiates  art  hmtud  in  firiQ  fiitle^ 
tmmtt  u  tmk§  tbe  tia/ne  and  mfii  the  ahns  of  tho/tuhr,    Tnis,  in  fome 
refpe^s*  is  liieer  than  the  formei*  claufe ;  becaufe,  in  the  fcfrmer 
clanfe,  the  imention  of  the  fettlqr  ^nerafly  is,  that  the  fecond 
eftate,  upon  she  acceffion  6f  ctie  family  eftate,  fhall  pafs^  not  only 
from  the  perlbn  himielf  upon  whoiA  the  family  eilate  defcends,  hoc 
from  hit  ilfue;  but,  in  the  cafe  now  under  co^flderation,  it  gene- 
rally is  not  the  httention  of  the  fcttlor,  that  tlie  xiTue  ihall  be  pre- 
judiced  by  the  non-compKaoce  of  his  parent  with  tbe  condition  of 
requifition  annexed  to  his  eftate.     Now  fuppofe  an  eftate  is  limited 
to  A^  for  life,  remainder  to  truftees  and  their  heirs,  during  his  life, 
to  preferve  the  contingent  remaiodersi  remainder  to  j^.'s  fons  fuc- 
ceffively  in  tail  male;  with  a  provifo,  enjoining  A,  and  his  fons* 
and  the  heirs  male  of  their  bo|jiTe8»  when  tney  become  fsifed  inpof- 
feflion  of  the  eftate,  to  take  the  name  and  bear  the  arms  of  the 
fettlor,  otnerwtfe  the  eftates  limited  to  them  to  determine :  in  this 
cafe,  if  A.  the  firft  taker,  ftiould  not  comply  with  the  condition  or 
requifition  annexed  to  his  eftate,  before  the  birth  of  a  foil,  his 
eftate  wottid  determine,  and  the  contingent  remainders  limited  to 
his  (bns  would  either  be  void,  or  be  pre^rved  by  the  limitadon  to 
the  truftees.     The  former  would  be  intirely  contrary  to  the  inten- 
tion of  the  (ettlor ;  the  latter  alfo  would  be  contrary  to  his  inten- 
tion, fo  far,  jts  by  the  words  nfually  inferted  in  limitations  of  this 

(  D  d  2 )  nature. 
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[Note  233.] 


nature*  tbe  perfoa  refafing  to  comply  with  the  condition,  woold  be  [^27. 
intitled  t(x  the  rents  of  the  eftate  diuing  his  life ;  and,  if  thofe  wordt  ^^  ' 
were  not  inferted,  the  .pents,  being  undifpofed  of,  would  belong  to 
the  heir  at  law  of  the  fettlor.    To  prevent  this,  it  is  proper  to  di* 
je^,  that  the  truftees  for  prefcrving  the  contingent  remainders 
ihall,  after  the  cefier  or  determination  of  the  eiUte  for  life,  and 
during  the  fufpence  and  contingency  of  the  then  next  expedlant  re- 
xnainder,  fland  and  be  feifed  of  the  eftate  limited  to  them ;  in  the 
iiril  place,  to  preferre  the  contingent  remainders  iill  they  come  h 
tjji ;  and  in  the  next  place*  during  the  fufpence  of  fnch  remainder, 
upon  trufl  to  pay  the  rents  to  thofe,  who  would  be  intitled  to  the 
eUate,  if  the  perfons  taking  under  the  contingent  remainders  then 
in  fufpence  were  dead.    It  may  not,  perhaps,  be  anacceptaUe  to 
ihe  reader  to  be  prefented  with  the  following  claufes,  in  which  lU 
the  above  clrcumftances  feem  to  be  attended  to.    It  mnft  be  fop- 
Dofcd,  that  the  eftate  is  previouily  limited  to  A.  (a  feme  fole)  for 
her  life,  with  a  power  to  tiimt  a  rent- charge  to  any  perfon  wKoin 
Ihe^  may  marry,  for  his  life,  with  \  limitation  to  C.  and  D.  and 
their  heirs  during  her  life,  to  pr^ierv'e  the  contingent  remainders  ^ 
Temainder  to  her  fons  fuccefilvely  in  tail  male ;  remainder  to  her 
daughters,  as  tenants  in  common  in  tail,  with  cro(s  remainders  in 
tail  between  them ;  with  feveral  remainders  over ;  then  the  pro- 
vifo  in  queftion  immediately  follows :  *'  Provided  always,  and  it  is 
**  hereby  agreed  and  declared  between  and  by  the  parties  to  thefe 
"  prefents,  that  the  perfon  or  perfons  whom  the  faid  A.  Ihall 
**,  majry ;  and  every  perfon  who  by  virtue  of  the  Umiutions  here- 
^<  inbefore  contained,  or  of  this  provifo,  (hall  become  intitled  to 
**  the  poifeflion,  or  to  the  receipt  of  the  rents  and  profits  of  the 
<5  manors  and  other  hereditaments  hereby  releafed,  of  exprefled 
**  and  intended  fo  to  be,  ihall  and  do,  within  the  fpace  of  one  year 
"  next  after  they  refpedively  ihall  fo  marry,  or  fo  become  inatled 
to  the  poiTeffion,  or  to  the  rents  and  profits  of  the  faid  manors 
and  other  hereditaments '  as  afbrefaid,  take  upon  Um  and  them 
refpedively,  and  ufe  in  all  deeds,  letters,  accounu,  and  other 
writings,  whereto  or  wherein  they  refpefUvety  ihall  be  party,  or 
parties,  or  which  they  refpe^vely  (Kail  fign,  the  furname  of 
Browne  only,  and  take  and  tlfe  no  other  furname ;  and  quarter 
the  arms  of  Browne,  with  their  own  refpedive  family  arms;  and 
alfo  ihaQ  and  do,  within  the  fpace  of  one  year  next  after  they 
refpedively  ihall  fo  marry,  or  fo  become  intitled,  as  afbrefaid, 
apply,  fue  for,  and  endeavour  to  obtain  an  z€t  of  parliament,  or 
a  prooer  licence  from  the  crown,  or  take  fuch  other  means  as 
may  oe  reqiufite  or  proper  to  enable  or  authorie^  hioH^r  them, 
•'  refpedively,  to  take  and  bear  the  faid  furname  and  arms :  and 
'"  that,  in  cafe  any  fuch  perfon  and  perfons  (hall  refufe  or  negled 
'^  to  take  fuch  furname  and  arms,  and  to  take  and  ufe  the  fteps,  or 
'«'  noeans  which  ihall  be  requiiite  or  proper  to  enable  and  aatho- 
^  rke  him  or  them  ib  to  do,  within  the  faid  (pace  of  one  year; 
•*  then,  if  the  perfon  fo  refuiing  or  negledting  (hall  be  the  haihand 
«'  of  the  faid  A,  the  limitation  hereinbefore  contained,  to  the  afe  of 
^  the  (aid  A,  (hall  ceafe,  determine,  and  be  utterly  void;  and  any 
«'  annual  fum,  which  by  virtue  of  the  power  for  that  purpoie  here* 
**' , inbefore  contained,  the  faid  A,  (hall  limit,  or  appoint,  to  tht  uls 
«<  of,  or  on  truft  for,  or  for  die  benefit  of  fuch  huiband  fe  xefufing 
-«'  or  negledling,  and  the  powers,  or  remedies,  and  terms  of  years 
V  whi«h  fte  (hail  limit,  or  create  tor  fccuring  the  fame,  (hall  ceoTe. 
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^  determine^  and  become  utterly  void;  and  that  if  the  perfon  fj 
••  refufing,  or  ncgledling,  (hall  be  any  other  than  the  hu(band  of 
^.the  faid  j/.,  the  limitation  hereinbefore  contained  of  the  faid 
^.manors  and  other  hereditaments,  to  the  ufe  of  him  or  them  fb  re- 
•*  fufingy  or  negledHng,  (hall  ceafe,  determine*  and  become  utterly 
"  void :  and  that  the  fame  manors,  and  other  hereditaments  fhall^ 
^  in  fuch  cafes,  immediately  thereupon  go  to  the  perfon  next  be- 
*'  neficially  intided  in  remainder,  under  the  limitations  hereinbe* 
*•  fore  contained,  in  the  fame  manner  as  if  the  perfon  or  perfonS;^ 
'*  whofe  eftate  fhall  fo  ceafe,  determine,  and  become  void,  being 
••tenant  or  tenants  for  life,  waa  or  were  dead,  or  being  tenant  or 
^  tenants  in  tail,  was  or  were  dead  without  ilTae  inheritable  under 
•'  fuch  intail ;-— without  prejudice,  neverthelefs,  to  any  jointure  or 
^  jointures,  portion  or  portions,  annual  fum  or  annual  fums  bf  mo- 
^  ney,  leafe  or  leafes,  or  demife  or  demifes,  which,  previous  ta 
^.  fuch  cefTer  or  determination,  (hall  have  been  granted  or  demifed 
**  of,  or  charged  upon,  the  fddr  manors  and  otper  hereditamentts» 
<*  hereby  releafed,  or  expreiTed  and  intended  fo  to  be,  or  any  pare 
thereof^  in  purfuance  of  any  of  the  powers  hereinafter  contained : 
(except  as  to  any  annual  fum,  and  the  powers,  or  remedies,  and 
•*  terms  of  years  for  fecuring  the  fame,  which  (hall  have  been 
««  grianted,  limited,  or  appointed,  by  the  faid  J,  in  purfuance  of  the 
*«  power  hereinafter  for  that  purpofe  contained.)  And  it  is  hereby 
^  furtJier  agreed  and  declared  between,  and  by,  the  parties  to 
**,  theic  presents,  that  the  cciTer  or  determination  of  the  eftate  of. 
•*  the  faid  J,,  or  of  any  other  tenant  for  life,  by  force  of  the  pro- 
«  vifo  hereinbefore  contained,  (hall  not  operate  to  exclude,  pre- 
<*  vcnt.or  prejudice,  any  of  the  contingent  remainders  hereinbefore 
**  limited  to  her,  his,  or  their  Ton  or  ions,  daughter  or  daughters, 
•*  or  any  other  perfon  or  perfons  ;  but. that  the  remainder  limited 
•*  to  the  faid  C.  and  /).,  and  their  heirs  during  the  life  of  the  laid 
•*  ^.,  or  fuch  Other  tenant  for  life,  (hall,  after  fuch'  ce(rcr  or  dc- 
**  termination,  take  effeft,  and  continue,  for  preferving  liich  con- 
*«  tingent  remainders,  and  giving  them  efFeA  as  they  may  arife. 
*<  And  that  immediately  from  and  after  fuch  ce(rer  cr  d«tcrmina- 
tion  of  fuch  preceding  eftate  for  life,  and  during  the  fufpencc 
and  contingency  of  (uch  then  expectant  rema:nder,  the  faid  C. 
and  /).,  their  heirs  and  aftigns,  (hall  receive,  pay  and  apply  the 
*'  rents  and  pro(its  of  the  faid  manors  and  other  hereditaments,^ 
**'  which  would  belong  to  fach  tenant  for  life,  if  fuch  ccfftr  or  de- 
•  termination  had  not  taken  place,  unto  the  perfon  or  perfons,  for 
^  the  intents  and  purpofes,  and  in  the  manner,  to,  for,  and  in  which, 
the  fame  rents  and  profits  would  be,  or  would  have  been  payable 
and  applicable  refpedlively,  under  and  by  virtue  of  the  liroita-^ 
*^  tions  and  piovifoes  hereinbefore  contained,  in  cafe  fuch  tenant 
*'  for  Ufe  was  aAually  dead;  fa  that  immediately  from  and  after 
'<  fuch  ce(rer  or  determination,  the  iifue  of  the  faid  J.,  or  of  fuch 
"  other  tenant  for  Me,  intitled  for  the  time  being,  under  the  limi- 
"  tations  aforefaid,  to  the  faid  manors  and  other  hereditaments,  in 
**  remainder  immediately  expe^ant  on  the  deceafe  of  the  faid  jf.p 
^  or  of  fuch  other  tenant  for  life,  may  be  intitled  to  the  rents  and 
'<  pro(it8  of  the  faid  manor  and  other  hereditaments,  for  his  and 
'f  their  own  proper  ufe  and  benefit  refpeftiyely,  during  the  life  of 
**  the  parent,  as  if  fuch  parent  were  dead :  and  that  in  cafe  no  fuch 
**  iffue  be  in  exiftence,  then,  during  the  vacancy  or  contingency  of 
•*  fuch  iiRe,  the  perfon  next  intitled  for  the  time  being,  under  the 
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**  lixpuations  afpKcfaid^  to  a  vetted' remaincki. in  the  fa]d.Q|aiipf:s  an4 

«<  other  hereditament^,  expectant  on  the  deceafe.  of  the  faid  w^-»  o« 

^  of  (\Kh  other  tenant  foV  life>  and  fyW^re  of  facb  iflueof  bcr«  or  hitt 

<(  body,,  (hall  aiid  ipay  be  entitled  to  the  faid  rents,  and  profiu  for 

<*  his  and  their  pro|)er  ufc  ^id  benefit  reipe^ vcly^  but  withoat  any 

«*  exdu^on  of,  or  prejudice  to  the  citato,  hitfirellpor  right  of  anfr 

«  fuch  iifiiC,  aitj?rwards  conning  into  exitteiice«  but  only  i^oiiv  this 

"  time  of  ihe  birth  offach  iifuc;  refpedively/' 

[No(e  284.  ]        (i)  VIJ,  ^  /^  /^^  ^g^^  ^f  cQuvtyaaut  'which  itfori  a  iiifififUifm*  [^239'  ^ 

MHCMt  it  ifiay  hf^  Jaid  down  as  a  general  rul^,  that  no  alienation 
V'hich  is  not  mi^^e  by  livery, of  feifin,  Qr  ivhat  is  equivalent  to  it* 
^an  work  a  difcofiiini^nce.  It  has  been  obferved  b^re»  that  (he 
vfual  mode  of.  conveyance  at  the  common  law«  was  a  fi^gknus 
Ihat  fepifn^ents  were  forni^rly  made  wi^)iout  writing}  and  thaft 
whi?n.  writing  came  into  u(e,  the  tranfmotation  of  the  pro^rtjr  wa* 
f^ii'^dcdt  R0(  by  the  writing,  bu;,  I^y  the  livery  which  it  autheiui*^ 
csted,  ji./m  is  oftf;n  de£oed  to  b&  a  feo^hient  upon  record,  the 
conufop's  acknowledgmeivt,  upon  pQpord  of  the  right  of  the  cqaiiiee 
^tibe  lands,  keing  coniidered  as  tanumount  to  aCtnal  Uyc^>  The 
fines,  therefore,  which  afe  Oud  to  be;  cx(;cutedf  in  coiuradiiHn^ioe 
from  thofe  which  are  faid  to  be  exccutqry^  give  the  coeufee  the 
immediate  pcileiTion  of  the  land ;  and  thofe  which  are  called  exe* 
cqtory,  eaablehim  to  recover  it  immediatelyi  by  an  hahtreJkdoB 
fiifimam.-^A  comm»  ncQ^exy  ia  the  jiidgment  of  a  court  of  record^ 
that  the  lUm^fK^nt  ihall  recover  a?aintt  the  tenant;  upon  whicW 
be  may  immediately  fue  out  the  bah  ere  /ados  ftipnavu  Coofidrn- 
iog,  therefore,  ^nes  and  recoveries  ooiy  as  common  afTurances,  the 
^^cknowledgm^nt  upon  record  in  the  former^  and  the  judgment  te 
PKcover  in  the  latter,  are  iuppofcd  to  cquipoUe  the  notoriety  of  Ii.» 
v^ery.  Hence,  both  a  fine  and  a  common  recoTjcry  are  of  force  te 
work  a  dtfcootinoance.  Wit|i  refped  to  reUa/ej ^^-^whtit  the  per* 
fon  whofe  ellate  is  diTcontiniied,  releafes  to  the  alienee^  his  releafe 
m^fl  be  confidered  as  operating  pur  mitter  U  elroit*  Now»  it  bat 
Ueen  obferved  in  a  former  place,  that  releafes  by  perfons  difleiied* 
may  be  mac^c  either  t»  the  diiTeifor,  his  feoifee,  or  his  heir :  ao4 
that  in  all  the(e  ca(es,  the  poiTeiiion  is  in  the  releafee»  the  right  i^ 
the  releafor ,  and  that  the  union  of  the  right  to  the  poiftrffion  com* 
pjetes  the  title  of  ihc  releafes*  the  notoriety  of  tlie  d^clfin  counter- 
vailing  the  livery.     Bat  this  can  only  be  underfiood  of  thofe  caiea 

«  where  the  releafor  has  the  fee  (imple.    In  boih  cafes  the  polTei&oe 

of  the  dilTe^ifor  is  equally  notorious  j  but  where  the  releafor,  at  ie 
the  inilance  brought  by  Lit! le ton,  has  only  a  partial  ettate  ia  the 
Undbii  he  has  not  in  him  the  right  of  pofleffion,  and  caonei^  of 
courfc,  (ratififer,  or  cede  it  to  another.  Hence,  thc^gk  the  releafe 
<^f  a  difi'^ifffe,  who  before  the  diireiiin  was  feifed  in  feco-fimple* 
completes  the  title  of  the  diiTcifcr;  the  releafe  of  a  di£eifee«  wbo  boi 
ibre  the  diHeiiiQ  had  only  aii  eiiatc  tailjdocs  not  complete  his  title* 
and  therefore  does  not  amount  to  a  difcoadnoaDce,<->Witb  refpe^ 
^o  conv^anees  lahUb  operate  hj  the  fiatute  tfufet\  it  is  dear  tl^at 
fhere  cannot  be  a  difcontinuance,  where  the  pofeilion  reivains  witii 
the  party  ;  i^-^Xy  in  thufe  cafes,  the  poirefiioa  is  not  diilurbed,  nor  cam 
there  be  any  livery  cf  feiiin,  or  any  thing  tantamount  to  it; — boc 
it  is  equally  clear,  that  if  the  ufes  are  railed  by  a  tranfmutation  of 
the  podefiion,  that  tianfmutation  may  produce  a  difcontinttance. 
7his,  in  fa£ij^  is  only  repeating  what  has  b^en  obferv^4  bcfiue  \ 
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for  it  is  not  the  creation  or  limitatlpn  of  the  ufe^  bqr  the  operation 
upon  the-  poiTefTiony  |hat  prodaces  the  difcontinuance.— Upon  thefe 
grounds;  therefore,  a  bargain  and  fale,  a  covenant  to  Hand  feifed* 
and  a  leafe  and  releate,  cannot  work  a  difcontinuarrcc ;  but  a  feoff- 
ment executed,  a  fine  levied,  or  a  recovery  fuffered  to  ufes,  have 
that  power,  ^ee  page  275.  contin.  of  note,  271.  b. —  But  if  a 
warranty  is  annexed  to  a  bargain  and  fale,  covenant  to  Hand  feifcd* 
or  releafe,  it  may  produce  a  difcontinaance.  This  will  be  better 
underflood  after  perufing  our  author's  chapter  on  Warranty.  At 
prefent  it  is  fuffident  to  obferve,  from  lord  chii*f< baron  Gilbert's 
Ten.  120.  that  a  releafe  with  warranty  works  a  difcontinuance;— « 
for  at  common  law  the  warranty  was  a  voluntary  covenant  of  the 
force  of  a  feudal  contra6l»  repelling  the  warrantor  from  claiming 
t^e  Iand»  and  obliging  him  to  defend  it ;  and  though  the  ihitute 
cakes  away  the  force  of  fach  covenants,  titat  they  ihall  not  bar  the 
iCaCf  yet  the  ifiue  mod  claim  in  the  method  the  flatnte  prefcribes^ 
VIZ.  by  a^on ;  and,  therefore,  it  works  a  difcontinuance,  fince  the 
iffiTe^  in  foch  cafe,  cannot  recontinue  but  by  adion  only.  ^ 

0.  b.]  (f)  What  poffeflion  is  required  ii\  the  feoffor  to  make  his  feoff-  [Note  285.  J 
ment  an  aSual  dijeifif^  of  the  freehold  ;^not,  merely-  a  diiTeifin, 
which  is  fncb  at  the  eledion  of  the  party  ;  has  been,  oflate,  a  fub* 
jed  of  much  difcuflion ;  and  it  is  therefore  fappofed,  that  the  fol- 
lowing attempt  at  a  full  invelHgation  of  the  very  abflrufe,  but  not 
ufelefs,  learrning  upon  the  fubjed,  will  not  be  unacceptable  to  the^ 
reader,  By^  the  do£lrine  of  the  feudal  law,  no  perfon  who  had  ait 
eflate  0/  lei^  duration:  and  esctent  than  for  his  own  life,  or  for  the 
life  of  another  man,  was  confidered:  to  be  a  freeholder ;  and  none 
but  a  freeholder  was  confidered  to  have  the  polTeifion  of  the  land^^ 
It  is  true,  that  elUtcs  were  fometimes  held  tor  terms  q{  years.  Inf 
that  cafe,  the  pp^fiion  of  the  termor  was  coi^dei'ed  to  be  the 
poflelfion  of  the  freeholder ;— but  Uill  the  termor  held  the  poflef- 
fion,  thoQch'  he  held  i(  for  the  freeholder ;  and  the  freeh()ider«  by 
tnifting  the  termor  with  it,  expofed  himfelf  to  lofe  it,  by  the 
'termors  negligence  or  treachery.  If  the  termor  left  the  pofTef'^ 
fioo  vacant ;  if  he  permitted  himfelf  vy  be  diffeit'ed  of  it ;  if  he  un^ 
dertook  to  alien  it  either  by  ad  in  pais,  or  by  matter  of  record ; 
if  he  claimed  the  fee  ;*  or  if  he  affirmed  it  to  be  in  a  ftranger ;— * 
in  all  thefe  cafes,  the  freeholder  expofed  himfelf  to  the  lofs  of  th^ 
pofleffion,  as  much  as  if  they  were  his  own*  ads.  Thus  the  termor 
hehl  the  poiTeflion,  bat  he  was  faid  to  hold  it  tutmne  tdUno,  in  con* 
tradiftindion  to  the  freeholder  himfelf,  who  was  faid  to  hold  it 
mmini  frofrio.  Hence  Britton  exprefsly  defines  an  eftate  of  free« 
hold  to  be  <<  the  poffeflion  of  the  foil  by  the  freeholder;*'  and  rhe 
author  of  the  Do6lor  and  Student  fays,  **  that  the  pofieffion  of  the 
«*  land  is  called  in  the  law  of  England  the  franktenement  or  free« 
**  hold.''  Britt.  C.  52.  Do6b.  and  Stud,  b.  2.  d,  aa.  So  nearly 
fynonymoas  in  thofe  days*  was  the  pofTeifion  to  the  freehold.  In 
this  manner,  the  pofTeifion  of  the  termor  differed .  from  that  of  a 
snere  bailiff,  who  had  no  pofTeffion.  The  fame  principles  obtained 
with  refpeft  to  the  transfer  of  the  freehold*  Nothing  further  was 
necefTary  than  a  delivery  of  the  poffeflion,  ojr,  as  it  is  called  by  our 
law-writers,  livery  of  feifin.  The  freehold  could  be  trans^rred 
by  no  other  means*  Bat  here  a  difference  is  to  be  obferved  with 
refpe£kjto  the  effed  of  the  livery  of  a  termor  for  years  (fuch  as 
wai  mendoned  before),  and  the  hvery  of  a  mere  bailiff*    On  ac« 
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|tVac.  285.]    count  of  the  folemmty,  npon  which  the  entry  of  the  termor  in^r<9^0*b 

the  lands  was  grounded  ;  the  connexion  betwocn  him  and  the  re*  *^'''' 
verfioner,  and  his  afbually  holding  the  poiTefiion  of  the  land 
(though  he  held  it  for  the  freeholder) ,  the  livery  of  the  former 
was  a  transfer  of  the  pofleflion  ;  but  the  livery  of  the  latter  was 
abfolutely  without  efFe£t.  In  procefs  of  time>  invohintary  afiena-' 
tion,  or  alienation  arifing  from  attachment  for  debt,  was  admitted^ 
This  produced  the  eftates  of  tenants  by  elegit,  by  ftatute- merchant, 
and  ftatute-ftaple.  Long  leafes  for  years  sdfo  jcarhe  into  de,  and 
xnore  fettled  and  accurate  notions  were  had»  of  tenancies  by  fuf- 
f^pance  and  at  wUU  All  thefe  were  confidered  to  be  in  the  fame 
fituation  a&  the  termor  for  years.  Their  podeflion  was  held  to  be 
the  polTeiTion  of  the  immediate  freeholder;  but  as  they  haif,  or  ra- 
ther M^,  the  pofleffion^  and  were  in  by  the  a£l  of  the  freeholder  in 
jbme  cafes,  and  by  his  privity  or  forbearance  in  all,  they  were  cott- 
iidered  to  be  in,  as  of  tne  feifin  of  the  fee.  It  fometimes  happened 
^t  perfons  had  the  polTeffion  who  had  not  the  right;  fach  were 
tenants  by  difTeifin,  deforcement,  abatement,  or  intmfion.  Stilly 
as  they  had  the  pofleflion,  they  might.  By  livery  of  it,  transfer  ic 
to  another.  Thus,  by  the  old  feudal  law,  on  the  one  hand,  the  free- 
lioid  could  not  be  transferred  but  by  livery  of  feifin :  on  the  other». 
Kvery  of  feifin  could  not  be  n^ade  by  any  peribn  who  had  the  pof- 
fefiion,  without  transferring  the  freehold.  This  transfer  of  the  fee 
was  called  a  feoffment.  No  writing  was  necefTary  for  this  pur- 
pofe;  and  when  charters  came  into  ufe,  the  transfer  of  the  fee  was 
iippoicd  to  be  produced  (as  has  been  already  obferved),  not  by 
&e  charter,  but  by  the  livery  which  it  authenticated.  But  the  ma- 
terial variation  with  refpeA  to  the  form  of  transferring  property  by 
Uvery  wi«,  that  originally  it  was  ufual  to  make  the  feoffment  on 
the  land  before  the  peers  of  the  court,  who  fubfcribed  the  charter 
of  feoff^ment  with  their  names»  and  the  entry  of  the  feoffee  upos 
tile  land  was  afterwards  recorded  in  the  lord's  court:  but  in  pro- 
grefs  of  time,  the  feoffment  was  allowed  to  be  good>  though  it 
were  attefled  by  ffrangers  only ;  and  the  recording  of  the  feoffee's 
tntry  was  difpenfed  with.  This,  undoubtedly,  leflened,  very  con- 
fuderably,  the  folcmnity  and  notoriety  of  feoffments :  and  we  hive 
tn  opinion  of  the  higheff  authority,  delivered  with  much  confide- 
Tstti6n  and  infinite  ability,  in  a  cafe  of  the  highefl  moment,  that  it 
bad  a  vtry  great  effe£l  on  their  operation  and  efficacy,  with  refpe^ 
to  the  circumdance  before  us.— The  cafe  alluded  to  is  ths^  of 
Taylor  on  the  demiie  of  Atkyns  v.  Horde  and  others,  i.  Burr.  6o» 
ft.  Bro.  Par.  Ca.  247.  Cow.  680.— As  a  m:nute  and  accurate 
iatement  and  examination  of  die  dodrines  laid-  down  in  that  cafe 
tttill  ferve  gr<utly  to  illuffrate  the  point  now  under  coniiderationy 
they  fhall  be  prefented  here  to  the  reader.  The  cafe,  fo  far  as  it 
lelates  to  the  points  in  queflion,  was,  that  fir  Robert  Atkyns  was 
tenant  for  life ;  remainder  to  dame  Ann  Atkyns,  hrs  wife,  for  Ufe; 
temainder  to  fir  Robert  Ackyns  (his  eldeff  fon  by  a  former  fttar- 
liage)  in  tail  male  :  remainder  to  Mr.  Johj;i  Tracy  arid  bis  yoeng- 
er  Drothers  fucceffively,  in  tail  male;  remainder  to  Mr.  Richard. 
Aikyns  and  his  heirs.  Upon  the  death  of  fir  Robert  the  father, 
dame  Ann  his  widow  entered  upon  the  lands.  In  Trinity  term. 
1710  an  ejectment  was  brought,  in  the  court  of  common- plea5> 
tgainft  her  ladyfhip,  by  John  Phillips,  upon  the  feveral  demifes  of 
^Robert  Aikyns  the  fon,  knd  of  Jofcph  Walker,  to  whom  fttvcral 
t£tms  of  years  attendant  npon  the  inheritance  had  been  aiSgne<^» 
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in  trufi  for  fir  Robert  the  fon.  A  vefdifi  was  fbntid  fi5r  the  tHain^ 
tiiF»  and  he  recov^ed  termnam  fuum  pntdiStttrnt  and  had  an  tahrt 

/^cias  peffeffionem.  It  is  to  be  obferved,  that  no  account  of  the  cafe 
Hates  the  grounds  upon  which  this  verdid  was  found  for  the  plain* 
tiJflr,  Moil  probably*  it  was  merely  in  confequence  of  the  terms  of 
years  which  had  been  affigned  to  him.  On  the  ill  of  January 
1710,  John  PhilfipS*  the  plaintiff/  furrendered  the  terms  to  £t 
BJobert  the  fon ;  and  on  the  17th  of  the  fame  month  iir  Robert 
made  a  feoffment  of  the  eflates  in  que(tion>  with  livery  of  feifin,  to 
James  Earle  and  his  heirs.  In  the  deed  of  feoffment  it  was  de* 
daredy  that  the  feoffment  was  made,  that  James  E^rle  might  be- 
come perfed  tenant  of  the  freehold,  in  order  for  the  fuffering  of  a 
common  recovery;  which  recpvery^it  was  thereby  declared,  (hould 
entire,  to  the  ufe  of  fir  Robert  Atkyns  the  fon  and  his  heirs.  The 
recovery  was  fuffered  in  Hilary  term  1710.  Sir  Robert  died  oa 
the  9th  of  November  17 11,  without  iirue>  and  inteflate.  His  ne- 
phew»  Mr.  Robert  Atkyns,  was  his  heir  at  law.  In  Hilary  tern 
1711  an  ejeflinent  was  brought  againft  him  by  lady  Atkyns ;  and 
in  Eafter  term  1712  a  general  verdidl  was  given  for  her.  She  died 
in  the  month  of  October  -following.  Upon  her  death,  Mr,  Robert 
jAtkyns  entered,  and  continued  m  pofleffion  of  the  eftate  till  the 
i6th  of  March  I7C3»  when  he  died,  leaving  iifue  only  two  daugh- 
ters ;  Ann,  the  wife  of  Mr.  Horde ;  and  Elizabeth,  the  wife  of 
Mr.  Chamberlayne.  The  death  of  fir  Robert  Atkyns  the  foa 
mthout  ilTue,  neceflarily  brought  into  queftion  the  validity  of  the 
recovery  fuiFered  by  him;  for  if  it  were  good,  it  defboyed  iui 
eflate  tail,  and  all  the  remainders  expectant  upon  it;  and  Mr.  Ro^ 
htrt  Atkyns,  his  nephew^  and  after  his  deceafe  Mrs.  Horde  and 
Mrs.  Clumberlayne,  his  only  children,  became  entitled  to  the 
cilates,  as  his  heirs  at  law.  fi ut  if  it  were  not  a  good  recovery* 
then,  upon  the  deceafe  of  dame  Ann  Atkyns,  Mr.  John  Tracy  be- 
came (hifed  in  tail  of  the  lands  devifed  by  the  teftator's  will,  with 
the.feveral  remainders  over.*— In  the  year  1752,  an  eje&ment  was 
brought  agamfl  Mr.  Robert  Ackyns,  and  Mr.  and  Mrs.  Horde, 
and  Mr.  and  Mrs.  Chain berlayne,  by  Cyprian  Taylor,  on  the  de- 
mife  of  Mr.  John  Tracy,  who,  in  confequence  of  a  diredlion  con- 
tained in  fir  Robert  Atkyns  the  father's  will,  had  t^ken  the  name 
of  Atkyns.  The  jury  found  a  fpecial  verdidl.  The  cafe  was  ar- 
gued four  times  before  the  judges  of  the  court  of  king*s-bench. 
^A  point  arofe,  whether,  fuppofing  the  recovery  to  be  bad,  the 

.  plaintiff's  eje^ment,  not  having  been  brought  within  twenty-one 
years  after  his  title  accrued,  was  not  barred  by  the  (tatnte  of  limi- 
tations. The  court  was  of  opinion  it  was  barred  by  that  llacute. 
The  cafe  afterwards  went  to  the  hoafe  of  lords :  all  the  judges 
were  ordered  to  attend :  their  opinion  was  a&ed  upon  the  point 

.  ariiing  from  the  (latute  of  limitations  ;  it  agreed  with  that  of  the 

.  Judges  of  the  court  of  king's  bench:  the  judgment  of  the  court 
ivas  therefore  affirmed.  Afterwards,  Mr.  John  Tracy  Atkyns  and 
all  his  brothers  died  without  iifue;  and  then,  fuppoiing  the  reco- 

'  very  to  be  void,  Mr.  Edward  Kinfey  Atkyns,  the  then  heir  at  kw 
«f  Mr.  Richard  Atkyns,  became  entitled  to  the  ellate.  He  claim- 
ed under  a  new  title,  and  was  not  therefore  bound  by  the  ftatute 
of  limitations  An  ejeSment  was  delivered  by  him  in  Hilary  term 
1777.  This  brought  the  queflion  of  the  validity  of  the  recovery 
once  more  before  the  court.  It  is  to  be  obferved,  that  though, 
when  {he  cafe  came  before  the  court  upon  the  ejeCtmtnt  brought 
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[Note  2^5.]  by  Mr.  John  Traoy  Atk^tis*,  the  matter  wont  t)ff  oa  thepcaiitri^'^O^Il 

ariiing  from  the  flaiuie  otlimitautonsj  ^t  tbeqae&ioiu  arifing  up-  ^^^ 
<m  tha  validity  of  the  recoT^rjr  wire  moft  elaborate!/  argned  by 
the  bar:  and  lord  ohief-jnilice  Mansfield^  wkea  hie  gave  the  jodg- 
Bi^nw  of  the  courts  entered,  iota  a  verv  minute  difcoilio'n  of. them, 
and  gave  hiy  opinion  very  fully  and  deoiiively  npon  them  all:  ib 
ibac.  what  was  faid  upon  this  fab)eA»  when  tha  caict  camei  before 
t^e  cosrt  in  17779  was^  in  general* x>nl7  a  repetition  of  what  was 
iaid  npon  it  oa  the  Iproier  occaficin.     As  lord  Mansfield*^  fpoech 
iA  the  report  given  of  it  by  fir  James  Burrow,  contains  the  molt 
methodical  and  eoinprehenfive.  ftate  of  ti&e  argnments  and  opinions 
intended  to  be  difcutted.in.thia  place,  it  is  here  particularly  refexrea 
fp»— His  iordlhip  (lated  the  qoefiion  to  be^  Whether  Earle  was  a 
gpod  tenant  of  the  freehold  ?   He  obferved,  that  to  prove  he  was  a 
good  tenant  of  the  freehold^  it  was  neceifary  to  (hew,  either  that 
ik  Robert  Atkyns,  by  the  entry  und^r  the , jodgment  in  eje£lxnent 
in  171P,  acqvured  the  freehdd  by  difTeifih;  or  |hat,  fnppofing  he 
4id  not  ac^re  the  freehold*  he  acquired  the  poiTeHloBy  and  by  his 
leoffment  veikd  an  eftate  of  freehold  in  Earle.    Uis  lordihip  de« 
sicd  bpth  of  theie  pofitions.*    As  to  the  ftfil,  he  laid  it  down,  that 
Shn  diiTei&T  to  he  eSedUal  in  this  caie,  muft  he  an  ai&ual  dtflciiiii, 
oov  a  diffieifia,  which  was  merely  fnch,  at  the  ele^Uon  of  the  party. 
)j(o  oafe»  tbcreibre,  or  other  authoixty  from  the  books  refpe^ling 
4i4^i£iis,  was  applicable  to  t&e  pjrelekt  cafr>  if  it  dni  not  reltte  to 
jiii,a^al  difi^iin.    He  then  proceeded  to  explain  the  nature  j^an 
^Anaidi^ieififl.     He  defined  icifiit  to  be  a.techaicd  tena#  so  denote 
(he  completion  of^  that  in velUturchy- which  the  tenant  was  adgiSH* 
fed  ioiip  the  tenure:  diifeiiiiu  therefore,  muft  mean  the  tan^li^tfac 
t^namoat  of  his  tenure^  and  ufurpin^  his  place  aod  feudal  mation; 
lie  ob(crvcd,  that  Qrigiaaily  no  ten«nt  could  alien  without  licence 
of  the  lord ;  aad  that,  when  thc.Iord  consented  to  the  alieoatioa» 
}h«  only  form  of  coavcyanoe  was  by  feoffment,  before  the  peecs  of 
the  courtjiwfih  the  lord's  concurrence^  and  with  the  ceremonies  of 
hom^^e  and  fealty.     Tlut  a  diilei£n  differed  fironr  8  difpofieffiom 
It'wa^fomeihing  more.    Tlip  effect  of  it  was^to  nwke  the  diJlTeilbr 
tenant  to  every  demandant,  and  freeholder  dt/a^,  in  fpite  of tbt 
srue  owner.    That,  on  the  one  hand,  the  lord  muft  know  iipoa 
whoov  to  call  as  his  tenant ;  on  the  other  hand;  the  ftranger  moft 
know  agaiAll?whom  to  bring  his  pr«cipe%     A  difpo^iCoo,  tkere«> 
fore,  did  not  amcuot  to  a  diiTciiin,  if  it  were  not  forcible^  that  9, 
agaioft  th«  will  of  the  real  owner;  and  if  it  were  not  fuchair  both 
with  rafped  to  the  lord  and  to  fir  angers,  introduced  the  difpofleflbf 
ioto  the.  tenure.    Thefe,  he  (aid,  were  the  confequencerof  ao  ac« 
tual  didciiin*    Adiifetiin  by  ele^iionwas  attended  by  none  of  thdb 
circumllances.     In  that  cafe,  the  difieifor  was  neither  tenant  to 
the  lord  nor  the  ibanger ;— -he  was  merely  a  diiTeifor  at  the  will  of 
the  difiairee,  who  might,  if  he  thought  the  procefs  of  aflife  a  raose 
eligible  remedy  than  aay  of  thofe  to  which  he  might  have  rccourfii 
without  diiciaiming  his  feiiin,  reforc  to  it,  and,  for  that  pnrpofe, 
^hoofe  to  bo^  confidered  as  difleifed.     From  this  defcription  of  the 
nature  aad  confequences'of  the  two  differenc  kinds  of  ibifin»  hk 
jordlhip  inferred,  that  (ir  l^obert's  entry  was  not  an  adnal  diiTeiia. 
^uppofing  it  a  real  proceeding,  a  termor  might  recover  a^^ft 
the  difieiibr,  or  againtt  the  feoiee  of  the  lelfor;  the  pofieQoa  be 
recovered  ennred  to  himfelf,  or  for  his  own  benefit,  during  his 
%^sm  ivirTubje^  to  that,  it  enured  to,  or  foi  the  bfuefit  of  th&per* 
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Com  who.  kadUic;  right  to  the  freehold;  thatis,  to  the  leflbr,  if  he 
.^opdiHwd  tho  awoer  of  the  fee ;  to  his  alienee*  if  be  had  in&offsd ; 
Co  the  heir  or  feoffea  of  his  difleifory  if  he  h^d  beei)  di^Feifedj  ^nd 
liis  eptfy  taken  away.^-v-Thei^,  (uppoie  the  prooeeding  to  be  merely 
^^uioiiSy  the  judgmeat  only  entitled  the  party  to  recover  the  pofr 
Icffioo,  wi^hQtti  prejadice  to  the  right.  Now,  by  the  fpecia)  verr 
d'i£kf  it,  appears  he  had  no  right  to  the  pofTeOioa :  be.  had  there* 
fcfre  a.poi&ilioii  without  prejudice  to  the  right.  He  was  not  in  a^ 
particulaf  tejiapi;  there  was  no  privity  of  feifin;  he  had  only  a 
palled  pofle^i^r-^^Buty  fays  his  lord (hip»  the  cafe  is  ftill  (Ironger; 
tjbe  true  owner  cannot  even  eled  to  make  a  perfon  in  pofTeiiiori 
pnder  a  judgipenc  xa  ejedment,  a  diiTeifor :  the  entry  is. not  i^t^ir/fi 
t^  JiMJuduiop  but  under  authority  of  a  cpurtof  juftice.  The  true 
owner  qji^ht  ei^ter  upoi^  a  dif{ei(br.  But  after  a  jadgment  i^ 
cje^lmentf  a^  aAqsil  entry  would  not  be  permitted.  Upon  thi»  rea^ 
ioniog  his  iordihip  eftablifiies  his  firft  pofitjon.  That  iir  Rpbert 
TVtkyns  did  not  ftcquire,  iTy  his  entry»  an  afUuJ  eda^e  of  freehoU* 
by  dilTeifii^*  This-  b^poght.  his  lordihip  to  the  i^^cond  qaeilion. 
Whether  .the  feoffment  ^o  SMe  veiled  3a\  eilate  qf  freehold  in  him 
by  diiTeifin  1  Here  hi»  I^d^ip  concluded*  ff09i  the  principles  lai4 
down  by  him-  in  his  dif^ufiioa  of  the  firlVqueftiou>  that' the /eo/F^ 
B^t  did  not  anvNiBt  to  an  adlual  diiTeifin,  but  was  fuch  merelyt 
at  the  will  of  dame  Atkyns.  In  this  part  of  the  queftion  ho 
fays,  that  except  the  fpecial  cafe  of  fines  with  proclamation^ 
which*  he  oblerved*  ftands  upon  diftind  grooiidsy  and  the  cpnflrac-% 
tion  of  the  f^t<  of  4  Hen*  Vli.  c.  2^  for  the  fake  of  the  bar,  ho 
could  not  think  of  a  cafe  where  the  true  owner «  vvhok  entry  is  not 
taken  away»  might  not  eU£l«  by  choofing  a,  poiTeiibry  remedy,  x» 
be  decried  as  not  having  beei^  difleifed*  The  judges. of  the  king'* 
bench;,  ia  the  opinion  delivered  by  them  in  1774,  exprefs  thefn« 
(elves  ftill  more  ftfPngly  on  xh\s  head.  They  fay,  tkat  "  where  th» 
*"  books  ^ak.  of  feoSoents  in  fee  by  tenants  fo»  years,  aad  that 
<'  the  fee  fiq»ple  paifos  thereby,  it  is  to  be  qnderlleod  of  thofe^ 
'«  ieofmeiits  of  ekl,  attended  with  livery>  afid  a^lual  tran^utatioi^ 
**  of  the  po^ffion  from  one  ipan  to  another  ;  that  leoffments,  frooi 
^  having  beea  the  only  conveyance  of  landj  k>v  a  long  term  oC 
'*  years  have  langaiihed  into  mere  form,  9ai  are  nothing  now« 
*f  more  than  a  comtnoB.  conveyance;  thai  their  grandeur  and  ef* 
'.'  ficacy  isloilj  and  that,  without  adually  transferring  of  the  eliato 
f*  from  one  man  tq  another,  they  bhx  with  the  community  of  aU 
^  other  affuraoces :  that  the  name  of  theie  feoffments,  and  the  re-^ 
*f  niembrance  of  them*  remains,  and  furvives  them,  however  im^*' 
f*  perledly,  after  the  pradUct  of  making  them,  and  confequently. 
^  their  iblenuiity,  is  quite  at  an  end."  Lord-  Mansfield  after* 
wards  confidered  the  cafe  in  a  third  pomt  of  view,  whicb  wasf 
That  a  tenant  in  tail  in  remainder  could  not,  by  the  eiiabU(he4 
law  of  the  land»  Aiffer  a  comn^on  recovery*  without  the  confent  and 
incurrence  of  the  immediate  tenant  of  the  freehold.  ^k)W,  fay  a 
his  lordfiup»  the  law  will  never  permit  that  to  be  eflFe£led  b)r 
wrong,  unfair,  or  indirect  means,  which  cannot  be  effeAed  by  rights 
fair,  and  dtred  means :  but  fir  Aobert  could  not  by  right,  hir^  or 
direA  means,  fuffer  a  common  recovery,  in  the  life  of  dame  Ann^ 
without  her  coQc^Kience;  he  never  had  her  concurrence ;  it  fol- 
lows,  that  hie  recovery  mud  have  been  covitious,  and  therefor^ 
void.  Upon  thefe  grounds,  the  court  were  of  opinion,  ill,  that  fir 
^pi^ert  4tk)rii9  the^n  by  his  entry  under  the  Y^diSk  in  1710*  wa«  . 
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P^^^SO  ^^  ^  aftaal  diffeifor^  and  theielbre  bad  not  in  bisn  any  *^^"*^ri10.b. 
cftate  of  freehold :  zdly,  that  his  feoilinent  to  £ar)e  gare  Earie  aa  ^ ''  "^ 
cfiate  of  freehold  only  at  the  ele^on  of  dan^e  Atkyns,  bat  did  not 
give  him  an  aAoal  eflate  of  fireehokl ;  and,  3d]y»  that  the  whele 
traniafHoQ  was  fraodolent,  and  thercf>re  ▼oid.'-The  do^bine  opoik 
which  the  firfl  of  thefe  points  tarns,  is  not  iaimediately  the  fabje& 
•f  the  prefent  enquiry.  Bat  fome  of  the  principles  laid  down  by 
^e  covrt  in  giving  their  opinions  on  the  ad  aild  3d  points,  will  be 
inveftigated  here,  nnder  two  general  queftions.  h  Wbai  ejfaie  im 
thtlmnds  afetiJfor  muft  have  to  give  tJbe/iofmna  effiiaty.^lt  feens 
ID  be  admitted  by  the  court,  in  die  cafe  referred  to^  that,  errghudljt 
Bp  greater  eftate  was  required  to  be  in  the  feofibr  than  mere  pof-^ 
^^n.  Thb  they  attribate  to  the  folemnicies  originaCy  attending 
both  die  admiffion  of  tenants  into  the  tenure,  and  the  transfer  of 
the  fee.  But  it  ieems  to  be  their  opinion,  that,  fince  moil,  if  not 
alf>  of  thefe  folemnides  have  been  difpenfed  with,  the  peculiar 
efficacy  of  a  feoffment  has  been  loft.  This  has  certainly  been  the 
cafe  in  one  very  remarkable  inflance.  Lord  chief-baroa  Gilbert^ 
in  his  Treatffe  of  Tenures,  p.  43.  observes,  **  that  the  feofee  of 
^  the  diffeifor  that  came  in  by  dtle,  after  ak  year  and  a  day  wai 
^  expired;  was  anciently  held,  to  hare  right  of  po0leffion,  and  \o 
•^  put  the  diileifee  to  hts  writ  of  entry,  becaoTe  the  feo^^  eaoie 
•*  in  by  title.  Hence,  writs  of  entry  againft  the  feofec  in  the^/r 
^  and  cut  .-—but  this  was  not  held  io  in  refped  of  difTeifors,  be^ 
**  caufe  they  themfelves  being  the  wrong-doers,  had  no  law  in  their 
**-  favt)nr,  left  it  (hould  encoarage  fuch  injuries*  Boi  afterwards, 
^  as  feoffments  became  more  fecret,  and  nothing  paid  to  the  lord,* 
^  then  they  thought  it  too  hard  fucb  feoffments  fhoold  alter  the 
^  right  of  pofieffion ;  and  therefore  they  conftrued  the  feoffee,  that 
^  came  in  by  his  own  a£l,  to  be  a  wrong-doer,  and  net  to  alter  the 
«^  right  of  poffeffion.**  But  it  w^l  be  diiicalt  to  find  another  in- 
itance  in  which  feoffments  have  loft  their  efficacy.  The  argomenta 
brought  to  prove  that  they  have  k>ft  their  efficacy  in  creating  an 
eftate  of  freehold,  when  it  is  not  in  the  feoffor  at  the  time  of  the 
leofTment,  are,  ift,  that  livery  is  not  made  now  with  the  lolemaity 
with  which  it  was  made  formerly ;— adly,  that  the  pafiagcs  in  the 
books  which  fpeak  of  feoffinents  by  tenants  for  years,  and'  others 
having  eftates  lefs  than  freehold,  creating  effates  of  freehold  in  the 
leoffee,  by  difleiiin,  are  to  be  onderftood  as  referring  only  to  a  dif^ 
feiiin  by  election.— •^i  to  the  fitft  objiQlttj  It  feems  10  be  everj^ 
where  admitted,  that  the  feoffments  we  are  fpeaking  of,  ^c$  bad* 
the  operation  and  efficacy  in  queftion ;  and  that  this  operation  and* 
efficacy  is  afcribed  to  them  in  nnmberleis  paffages  in  our  law  books: 
io  that  the  ^reat,  if  not  the  only,  difficulty  is  to  fliew,  that,  at  the 
time  when  it  is  univerfhlly  agreed  feoffments  had  thisoperatkm  and 
efficacy,  they  were  made  with  no  other  forms  and  foleranities  than 
thofe  with  which  they  are  made  now.  It  is  certain,  that  the  cuf* 
torn  of  making  Hvery  before  the  peers  of  the  court,  and  recording 
the  entry  of  the  feoffee  in  the  Records  of  the  lord's  court  (if  it 
v^ere  ever  abfolutely  necefTary),  was  difpeitfed  with  very  foon  after 
the  Conqueft,  and  was  fallen  completely  into  difafe  at  fb  early  a 
period  as  that  of  Henry  II. ;  fo  that  in  this  reign,  and  from  thence 
to  the  prefent  time,  no  other  ceremony  in  making  feoffments  was 
ufed,  than  that  which  is  now  pra^ifcd»  of  the  feoffor  and  feoffee 
coming  upon  the  land,  either  in  perfon  or  by  attorney,  and  there 
the  feoffor  in  the  prefence  of  witneffes  (aU  other  perfotts  being  on 
3  of 
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of  the  lan^)  delivering  the  poiTellion  of  it  to  the  feofiee.  The 
form  cff  making  feofiinents  in  the  reign  of  Henry  II.  is  minalely 
4efcrtbed  in  Bra^ion,  lib*  2.  cap.  i8.     lum,  uon  'ualet  d$natioj  nifi 

Jithjequatur  fraditiof  tmnc  demum,  cum  donator  pltHom  fecerU  feifinam 
din€U9ri9  per  fe  fi  fr^ftns  fueritf  <uel  ptr  procuriutorem^  l^  liter ai  fi. 
dhfows  fkeritt  ita  quod  charta  donalionis  ^  liters  procureLtoria  ccratM 
^iciniSt  ad  hoe  JpecUditer  co/tvocatij,  legantur  ia  publico^  i^  etiam  turn 
ehnatw  corp^re  U  ammo  recejferit  a  poffejjione.     This  is  the  accoant 

fiven  hy  fira^on  of  the  mode  of  making  feoffments  in  his  time* 
[e  makes  no  mention  of  the  prefence  of  the  pares  curia  being  ne- 
ceifary;  or  of  its  being  neceflary  to  record  the  entry  of  the  feoffiee 
in  the  lord's  court ;  or  of  any  other  ceremony  beiides  thofe  now 

SrafHfed.  Hence  we  find  that  the  account  given  by  fir  Wiiliaot 
lackftone,  book  2.  chap.  2.  f  3.  of  the  prelent  mode  of  making 
feoffments,  is  no  more  than  a  tranfcript  of  the  paffage  cited  above 
from  Bradon*  The  next  thing  to  be  (hewn  is,  thac  a^  the  cere- 
niony  of  making  feoff'ments  has  been  the  fame  •during  «11  tht9 
period,  the  courts  of  judicature,  and  the  writers  upon  our  laivs^ 
nave,  during  all  this  period,  agreed  in  afcribing  to  then  the 
effed  and  operation  in  queftion.  Their  language  in  this  re« 
fped  is  perfediy  uniform,  that  no  freehold  is  required  in  the 
feoffor;  and  that  however  tortious  or  (lender  his  poiTeffion  maj 
be,  his  feoffment,  neceflkriiy  and  unavoidably,  gives  an  eftata  of 
freehold  to  the  feaffee.  Nothing  can  be  more  deciilve  on  this 
fubjeft,  than  the  following  paffages  tranfcribed  from  Bra^n  :-^ 
J^otirit  autem  rt^effe  omnint  aliena^  tsf  ex  tote,  quantum  ad  jus  ^  prp^ 
^ieiatem,  l^  feodum ,  &  liberum  tenement  urn,  ufum-frudumt  H  nudum 
u/'um%  ^  uliquij  pojuerit  fe  in  fejlinam,  per  dijiyfiuam,  *oel  per  intru^ 

Jsouem,  turn  forte  invenerit  rem  'vacant  em^  Etfi  talis  ^  dum  itafiurit 
infejfina,  donationem  fecerk,  'vaiehit  quantum  ad  ipfum,  ^  feoffatum 

Juum,  ^  alios,  qui  jus  non  bahent,  ut  prius  diSium  e^,  donee  per  iilnm^ 

qui  jus  bahet,  revocetur.     Item  poterit  ejfe  aliena,  quantum  ad  omnia 

^gedi^a,  ei  alicujus  in  pofeffione  exiftentis,  quoad  nudum  stfum,  <vd 

quoOa  hoc,  quod fer-vitutem  babeat  in  re,  quoad  ufumfrudum  perdpim^ 

^um,]vve  ad  certum  terminum  vel  ad  *voluntatem.    Item  quoad  hocp 

quodbabeat  cssflodiam,  *vel  curam,  njel  hhjufmodi^  in  quibus  cafibus,  fi 

iumfic  fuerit  infejfsna,  quali  quali^  donationem  fecerit,  fiatim  fit  res 

jiata  accipieutis,  quoad  dantem  ^  accipientem,  i^  quoad  'alios,  qui  jus 

json  Babent.    Sed  quoad  merum  dominum,  nunquam  erit  lUerum  tentm 

mtiftvan,  nifi  ex  longa  H  peuifica  feyfina,  tsf  unde  ft  incontinent i  pofi 

'  t ale f eoff amentum  pojjet  nterus  dominus  ponere  fe  infeyfinam,  omnes  quof' 
cunque  tenere  poffet  exclufos  a  poffeJJioni.''^Sed  quid  dicetur  de  eo  qui 
totllam  omnino  feizsnam  habuit,  nee  aliquam  juris  fcintillam,  fi  dona-^ 
t'lonem  fectrit  de  requam  alius  tenet,  perfe  ipfum  *vel per  alium  nomina 

Jiio,  non  faciei  rem  accipientit,  cum  ipfe  nihil  teneat,  quia  non  potefi 
plus  juris  ad  alium  transferre  quam  ipfe  habet,nec  plus  njalebit  ijfa 
donatio  quam  valeret  ft  aliquis-  tranfiens  per  aliquod  manerium  ab 
4tliquo  poffeffum,  dicerit  ficiojiso  viatori,  Do  tibi  tale  manerium^  quod 
talis  poffidet,  quia  nihil  aliud  efit  dicere  quam  dare  ei  plenum  pugna"- 
Jam  ex  nihilo,  cum  pojfeffio  uon  Jit  o^Ariuid— firaft.  lib.  ^.  c.  14..— 
Si  fiat  donatio  de  re  «/»/ri».— So,  in  another  place :  Item  licet  liberum 
tenementum   non  habuerit,  potefi  facers  quis,  dum  tatfien  in  feizind 

\faerit  aliqua  jujid  de  caujd,  ficut  ad  terminum  annorum,  nj'el  ratio/14 
euftodia*  Idem  erit^Jr nullum  jufiam  caufam  habufrit,  ut  fi  per  in* 
Sryfhmem  <vel  dffeixinam  ;  et  cum  fit  in  J'eizina  alijs  donare  poterit, 
Mxitjton  euTs  eff't'^iu  et  ali/t  fcr  donationem  facert  libeium  teikmentum^ 

Jttfd 
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[Note  285.]    f^  qu^m  if/e  m>n  bt^ti^t.^Wii^  Kb.  2.  c  j^.  *f  f.*'*^  ^^^^{33^*  M 
to  be  ckar  ftaxk  theie  ^ailkfet,  tbat  in  BnAon't  time,  cVeiy  )ief4bfi  ^ 
who  bftcl  die  peSefiod,  ho^rever  flcnder  Us  |tofleffioii  fnigbt  beytt 
lernor  for  ^ar^  teoaDi  at  #ill»  or  guardiaft ;  or  bowerer  tomottt , 
bis  poieffion  migbi  be,  as  a  difleifor  or  intruder ;  was  nerercbde& 
fo«64ef6d  to  be  Vir  the  feifin  of  the  fee*  and  migbt  by  livery  trans* 
*    icr  it  10  anotben    Bradon  frequently  repeats  this  doiArine,  and 
iiUftrates  it  by  many  examples  in  tbe  coaife  of  the  feccmd  book.-^ 
Suob  is  tihe  account  giten  by  Brafton  of  the  operation  of  feofiinetttt  9 
and  as  the  account  given  by  hitti  of  the  form  of  feoffments  Yatt 
been  oontraded  with  the  acceom  given  of  it  by  fir  Williaan  Bfack* 
lone,  the  reader  is  defired  to  oontraft  the  above  account  gtten  by 
hia  of  the  9p$raii9n  of  feoffments  with  tbe  account  giVien  6f  it  by 
fir  Edward  Coke»  am^  48.  b.  and  49.  tu    iie  exprefl<»  htmfelf  to  dTo 
iame  eflfed  in  his  ad.  InA.  M.  413.    Conmenting  on  the  ftacote  of 
WtffoHnftev  a.  cap.  a.  he  obferves,  that  thoagh  the  ad  ijpeaks  of  an 
a£enation  by  feoffment  by  a  tenant  for  years,  yet  it  extends  to  te-^ 
nanis  by  ftatnt^oMrchant,  ftatnte-ffaple*  tenant  at  will,  and  tenant* 
by  fufftnmce;  becaafe  all  thefe  have  a  pofiTeffion.  But  he  obferves> 
that  it  is  otherwife  of  a  baififf,  for  he  has  no  poifeffion  at  an«— '* 
Several  ether  aatharities  wiH  be  oHered  to  prove  this  point  in  a 
fubfequeat  part  of  this  note ;  one  more  authority  only  (hall  be  men- ' 
fioncd  hare.    Mr.  Snowier  in  his  argument  for  the  defendant  in 
the  cafe  above  referred  to,  feems*  mth  reafen,  to  lay  great  i£ref» ' 
vpoo  it.     It  b  to.  Ed.  IV.  8j  9.     In  trefpafs,  the  defendant  fiud^ - 
that  one  M*  was  fetfed  in  his  demefne  as  of  fee,  and  leafed  to  him 
fer  his  life.    The  plaintiff' faid,  that  long  before  M.  had  any  thhig 
in  iha  landy  D.  was  feifed  in  fee,  and  leafed  to  E.  for  life;  that  D.- 
died«  and  thereupon  the  reverfion  defeended  upon  ^^tar  his  daitgh^  ' 
ter«  who  married  M, ;  that  M.  granted  the  reverfion  to  the  de- 
fendant for  life ;  thai  the  tenant  attorned;  that  M.  died,  and  then 
JtiHe  granted  the  reverfion  to  the  plaintiff,  and  the  tenant  attorn-* 
ed ;  whereupon  he  (the  plaintiff)  entered,  and  was  feifed  tiH  the 
defendant  made  the  trefpafs  without  this,  that  M.  whosr  the  de- 
fendant iiippofes  to  have  leafed  to  bimf  was  feifed  in  his  demefee' 
as  of  fee.    It  is  to  be  obferved,  that  the  leafes  naentioned  here, 
being  for  lives^  were  ncceltarily  cfeated  by  livery.    The  queiion 
before  the  court,  therefore  was.  Whether  wane  of  feifin  in  a  feoffor 
was  a  good  plea  ?     All  the  judges  held  it  was  not;  and  that  the 
plaintiff  (bould  have  pleaded  generally  m  leffh  pau    And  Littleton 
exprefsly  fays  there,  that  if  a  man  pl«ads  a  feoffment,  it  is  no  plea ' 
to  fay,  that  the  feoffor  bad  nothing  at  ihe  time  1  be  can  only  plead 
u^enftoffs.  ^0i.^*4iera  then  we  have  the  niofi  decifive  evidence,  that 
from  .the  reign  of  Henry  IL  to  the  prefent  time^  tbe  conns  of  ju- 
dicature and  the  writings  of  the  profefTors  of  the  kiw  are  perfectly 
agreed,  in  confidering  feoffments  as  made  with  tbe  feme  cere- 
moiries,  and  attended  with  the  fame  efficacy  and  operation.    It 
follows  from  this,  that  it  can  be  no  argument  ag^ff  their  having 
the  efficacy  and  operation  contended  for  in  the  particidar  infknce 
row  m  qneflion^^that  at  a  period  anteriof  to  that  mentiobed  here, 
they  were  made  (if  that  really  was  the  cafe)  with  more  notoriety 
and  ceremony  than  they  are  nowU-^f/  /«  tbe  fit9tid  ^hjtSiont  that 
the  paflages  in  tlte  books  which  fpeak  of  tenants  fer  years  and 
others  having  eitates.lefs  than  of  freehold,  creating  eftaCes  of  fere> 
hold  in  the  Kotfee  by  diffeilint  are  to  be  uudorftood  as  referring  . 
onJy  50  a  diffeiiiii  b/  eleai^n  s~lord  Manafie)d»  on  hia  emenng 

into 
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imci  this  ipaft  tf  the^  oiguaKOt*  pbf^v^^*  tk%%  the  fr^\k  4e(inilie* 
qfwkai<e«fti&iiccl  that  (BAetfin  ivHioh  ni«4i9  ihs  4iil«l(br  tbo  ce- 
ivmt  tft  fke  dcmia^OTt's  jkurfj^t  ibaugH  tk^  right  otvoer'a  encrjr 
Wti  Ofitlakcn  swiQr»  w^4»0f  w^U  iM^OH^Pf  but  |h«t  it  ii  not  ncrtr 
tftbefimad.  Mofi  uoqu^ftifmab^  tUeiK:  «r«  in«py  cafes  in  whigh 
ic  w<iaki  now  be  difictlJtt  perh»p9  i^ipoffiblQi  cq  is^y  y(\%k  f:eruin(>^ 
««h»tbar.thc)r  amoustsd  $ia  a«  a^uiA  4ifiai6nk  ac^oiniing  to  (M  doc- 
trioe  of  the  old  hwi  y^t  fnioly  ms^,^y  c«(0i  may  be  ikkd,  whlcb 
1^  ibe  moift  «Qnclufi««  and  bm^vry  xaaibning  mi^  b^  ib«wB  to 
heaAual  di6iu£nflu  acpording  tq  cb«t  law.  Perhapit  th«  fUlowitig 
oUbrvacioa^  nay  fervo  ip  fffiaUUb  a  yenoral  t^  f^r  diftmgyiikiag 
tkoie  adt  whicb  asUHiat  td  a4toal4l8'^n«,  iro/n  tMe  which  are 
Aich  Mix  >t  tbe  «)e£kioa  of  th?  {lavty.  Sy  a  dij^illa  at  the  elodUon 
of  tha  party,  is  Mt  lo  Ue  nad^rA^abd  an  a^^k  which  in  isfelf  is  4 
4JEffi3tiia»  but  whioh  the  party  foppofad  10  tic  dUMM*  «Aay>  if  hir 
pleaie^  coaiider  as  m  amouating  to.  a  dilfeifin :  on  the  contrarjr# 
every  aift  which  is  fai^apiibld  of  ia^abg  OMda  a  4iflei&H  by  eledita, 
ia  no  diffieiin  till  die  party  in  qoeftieffw  by  his  ekdtioi^  aiakeii  it 
fuoh.  It  ibUows  thcre&rtfj  thai  eM€€y  aA  lyhich  is  faid  by  the 
wriKrs  to  produce  am  immodiate  di^fin*  ooveflanly  implies  an  «c<* 
tual  diEeifia.  Now  ive  fitA»  that  the  difleifins  produced  by  ^eoji*- 
naams  ialUotly  gave  the  ieofferi  agai^il  every  pep^bn  bat  the  d^i* 
fcifcQ*  aa  i/WM^'tf^  cilate  of  freehold*  W4ih  all  the  fights  aod  inci- 
<)onts.  aaaexed  to  it.  To  thii  ^fi^  BradUm  wsmas»  iib.  a«  cm*  $• 
^  3.  i/on  W«^  /o^ir  ^  ^«a«/is  ilanim  ab  initio  /K/er  f  4M|/2^ 
f£r/inat»  £i  Javaluia  eiJ^/ffiBfi^  fu^nium.  ^  «ii€f4  f^rjomut  ui  Ji  fuM 
rmii  ahemam  dedtrkt  diem,  lU/tipra  ik^iufi^  efi.  Hence  we  find  vftvf 
where,  thai  the  wile  of  the  teo^ee  becann?  immgdiauly  iatiiled  tci 
bar  dovcr;  the  hoAand  of  the  firofiee  iKcaaie  mmedtAi^lji  intitk4 
to  hi3<axtefy;  and  the  defcent  upoya  the  heir  of  the  feoi'^re  i«Mi«-. 
Manly,  took  away  the  entry  of  the  di^J^itse.  This  is  the  ooaftanc 
language  of  the  books,  wheo  they  fpeak  ganetaUy  of  diffeiftfla,. 
Now  tJie  books  asake  no  di^rence,  whether  the  feo&4»ent  is  made 
krf  a  pacibafeifed  ofaaelUceof  &eehQM»or  by  »  ptrfon  haviog 
only  die  bare  pofeSoo.  aa  tenaoa  fiar  yearsi  at  vA\\»  or  by  fuffer« 
^ce,  Tha  dlefcripaon  given  by  Brafton  10  the  pailages  cited 
ffOOL  hira»  anJweM  o^tery  notion  givea  by  ferd  Maos^ald  of  an  ac«« 
tiiai  diiTeiio.  Bradoa  fays»  that  imnediaidy  upon  the  feoffioient. 
the  eiUte  bocomcs  the  property  of  the  ftoffoe,  as  becweei^  him  aod 
the  feofo»  aad  every  other  peribe^  e^ept  the  f ig^htfid  owner ;  that 
%.  kxijg  and  oniot^rupted  podleiUoa  of  a  certain  duration^  will  make 
the  tale  of  the  £:oiee  good  even  againA  th^  rigittful  owner ;  that» 
ta  preveat  this»  |he  donor  maft  renore  his  own  ieiria.-*4iere  the& 
is  what  his  lordfiiip  (b  jaftly  confiders  as  necrflarily  requisite  to. 
fora  ao  a^liial  diiTetfia-oa  perlba  who  haa  expdied  the  tenant  froia 
his  fee»  and  ufurped  his  leudal  place  aod  relation  ;  a  teeant  to  the  - 
precipe  of  e\erx  demandaot*  though  the  true  owner's  riglu  of  en- 
try opon  him  is  not  taken  away,  if  the  feoHee  ia  this  cafe  were  * 
only  a  diOeifor  at  the  cle^on  of  the  difleifee.,  it  woi^d  follow^  that 
he  was  not  a  diiHeifor  till  the  right  Owner  made  him  foch  by  hia 
cledion.  aod  therefore,  that  the  fee  would  not  be  in  him,  ti  t|(o 
rightful  owner  did  not  eleA  to  make  him  a  diiTeifoi'*  Accoi^dingf 
to  this  dodrine,  if  the  feolFee  of  tenant  for  years»  6r  any  ocheq 
perfon  making  a  fcofFment  without  an  eilate  of  freehold  in  him ^ 
died  yxi  the  li^  of  the  rightful  owner  of  the  elbte,  the  eHate  Oould  ' 
not  be  fubjed  to  dower  or  curtefy»  nor  would  the.  eatry  of  the 

rightful 
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tNoce  385.]  righcliil  owner  be  taken  sMjr.    Bm  we  find,  diiK  in  all  calb  f  ^oq.  ■ 

in  which  oar  kw-wriccrs  treat  of  diffdins  made  by  feofineatSy  ^^^  *  1 
thej  oonfider  it  as  a  matter  of  oDoiie,  that  the  eilate  oif  the  ieotke^ 
immediately,  became  an  eftate  of  freeholds  with  all  the  qnalities 
and  rights  of  a  freehold  eftate  annnifd  to  it.  A  finrilar  arramenc 
lies  frmn  the  rehtian  in  which  fnch  a  feoliee  ftood  with  relpeft  19 
Ibaogers.  Brafihm  obfetves,  tkMt  he  immediately  acqmred  the 
leifio  of  the  fix  as  agaiaft  ftrangcfs ;  which  coold  not  be»  if  he; 
were  only  a  diffinibr  at  die  eledioa  of  the  party.  It  has  been  ob- 
ferved  befcve,  diat  the  hooka  nmke  no  difleientt  between  feoJF- 
jnenu  made  hy  peHbna  having  etalet  of  6eehoU#aad  feoffmenta 
made  by  pemns  havm^  eftatts  kfi  than  freehold.  Bradon  ez- 
preitly  mentions  goardwns,  tenantt  for  yeart»  by  fcfietance«  aa 
will»  by  difleifin.  or  intmfion,  as  perfimi  whofe  feofliitent&  are  at- 
tended with  the  ellcft  defctibai  above.  So  does  fir  Edwaid  Cok^ 
JQ  the  paflage  dted  from  Ae  (econd  Inftitote*  So  Perkins^  fed. 
aaa.  ««  If  leflee  for  years  enfooffe  a  ftranger*  the  ieior  bang 
**  npoa  the  land,  yet  the  iand  fball  pals  by  the  feofinent;  bnc 
**  perhaps,  if  he  continues  npon  the  land,  claiming  the  fame  after 
**  the  feoffiment,  this  coontervails  an  entry  for  a  ibrfieitare :  ud 
^  the  reafon  why  it  pafled  by  foch  a  feoffment,  is  becaofe  the  ldr<« 
**  for  had  nothing  to  do^  10  meddle  with  the  poffeffion  of  the  laad 
^  during  the  term.'*  So  Dyer,  362.  b.  A  termor  for  1000 
years  made  a  feoffinent,  by  the  words  de^,  cmc^  ttfnffaw.  It 
was  made  a  doubt,  whether  the  lands  pafled  by  the  feoftment,  fo 
that  the  leflbr  might  enter  for  the  forfeitnre ;  or  whether  the  tenn 
pafled  by  the  firft  words.  The  very  donbt  fheilrs  that  it  was  taken 
for  granted,  that  without  thofe  words  the  freehold  wonld  veft  in 
the  fieoflee.  In  the  margin  of  that  cafe  it  is  faid>  that  in  the  cafe 
of  Read  and  Morpeth  v.  Erriogton  (reported  in  Cro.  Eliz.  322.) 
k  was  held,  that  the  leflee.  for  years  might  make  a  feoflrraent,  not- 
vrithflanding  the  prefence  of  the  leflbr;  and  that  it  was  a  for* 
foitore  of  the  lesue;  for  thoogh  the  lei&e  had  the'oofleffion  and 
might  difpofe  of  it,  yet  die  leflbr  might  enter  for  tne  finfeitnrek 
Thus*  in  the  cafo  of  Blundell  v.  Baagh,  fir  William  Jones  315.  the 
judges  hel4»  diat  when  tenant  at  will  makes  a  leafe  rendering  renc* 
and  he  enters  and  pays  rent,  that  is  no  difieifin,  but  at  the  SgSoa^r 
of  the  firft  leflbr;  for,  fay  they,  it  never  fliall  be  a  difl*eifin,  nntefs 
diere  be  the  daim  of  a  flranger  by  entry  to  have  the  freehold,  or 
vnlefs  the  owner  of  the  land  waives  the  occupation  of  the  land*  or 
brings  an  adion,  or  otherwife  declares  his  intention,  that  he  takes 
it  by  diflfeifin.  Here  the  two  kinds  of  diflrilln  are  contrafted  in 
die  moft  dircA  and  pofithre  manner.  The  judges  alfo,  in  the 
cafe  of  Blundell  v.  Bangh,  cited  Matthew  Taylor's  cafe,  34.  EUz. 
C.  B.  Tenant  at  will,  or  for  years,  makes  a  feoflment  in  fee^ 
and  dies,  his  wifo  brings  dower  againft  the  feoffee,  who  pleaded 
m  imque  /itfii  que  dower:  but  the  whole  court  was  agalnil  him; 
for  in  the  inftaot  the  fee  was  gained.  In  la.  Edw.  iV.  12.  ant. 
31.  b»  Cro.  Jae.  615.  that  dodnne  is  controverted,  on  the  ground 
that  the  feifin  of  the  fdoflfbr  was  but  momentary :  but  this  proves 
the  pofition  attempted  to  be  eftablilhed  here ;  for  if  the  feoflmeat 
in  this  cafe  only  gave  a  freehold  at  the  ele£tion  of  the  reverfioner, 
the  feoffor  had  no  feifin.  The  fame  do^rine  feems  to  be  laid 
down  very  exprefsly  by  lord  Hardwtclce.  Having  occafion  to 
mention  a  fine  levied  by  tenant  at  will,  he  fays,  **  If  they  meant  a 
^  wrong  tLereby,  they  muU  l^ave  taken  another  method;  as  thia 
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**  teiild  not  work  a  difleifiii  on  the  Crallecs,  and  turn  their  eflate 
*<  to  a  right,  while  the/  were  tenants  at  will  to  the  truftees.  This 
"  way  inSieed  they  might  do  it,  according  to  the  diftindion  talced 
"  in  feveral  cafes,  pardcnlariy  in  Dormer  and  Parkhurft^  if  they 
''  execnted  a  feoffment  on  the  land ;  becaufe  it  is  a  feo£^ent  on 
**  livery  which  is  a  notoriety  to  the  truilees»  and  pats  it  on  them 
'*  to  make  entry  to  avoid."  In  the  fame  manner,  3.  Atk.  339. 
his  lordflup  iays,  <<  If  a  man  enters  as  my  tenant,  he  does  not  gain 
fach  a  poflTeffion  to  levy  a  fine  thereon,  anlefs  he  continues  in 
poAeffion;  for  a  wrong-doer  to  gain  a  pofleffion  by  dilTeiitn, 
muft  not  flep  on  the  land,  and  withdraw,  and  leave  the  rightful 
^  owner  iif  pofleflion,  which  wonld  be  fulficient  to  give  a  feifm  on 
^  a  feoffment,  but  not  to  levy  a  fine/'—In  every  ihge  of  our  law; 
Che  moft  modem  as  well  as  the  moft  ancient,  the  peculiar  operation 
of  a  feoffment,  as  to  the  divefting  of  eftates,  deflrudion  of  con« 
tingent  remainders,  and  extindion  of  powers,  has  been  recognifed. 
Citations  and  arguments  to  prove  the  point  before  us,  might  be 
psdaky  multiplied ;  bat  they  mall  be  concluded  here,  by  fome  ob- 
fenrations  upon  the  allowed  effedk  of  a  fine  levied  by  a  tenant  for 
ftnn,  or  even  by  a  tenant  at  fofferance,  who  has  previoufly  made 
a  feoffinent.  No  point  of  our  law  is  more  clearly  fettled,  than 
thatt  unkfs  fome  one  of  the  parties  to  a  Ane  has  an  eftate  of  free* 
iiold  in  die  lands,  of  which  it  is  levied,  it  is  totally  void,  a^  to  all 
ibranga^,  and  may  be  avoided  at  any  time  by  tlie  plea,  fud^  parut 
fims  mihil  hahummt.  Now,  fuppofing  a  tenant  for  years  to  make  n 
feofaent,  and  the  feoffee  afterwards  to  levy  a  fine,  it  is  clear,  that 
the  fine  wonld  be  without  effed,  uplefs  the  feofirnent  gave  him  an 
eftate  of  freehold.  In  the  cafe  oif  Whaley  v«  Tancred,- 1.  Vent. 
^41.  fir  Thomas  Raymond,  219.  t.  Leo.  p.  a.  5  a.  it  was  fettled, 
that  where  a  fine  is  levied  in  this  manner,  the  fine  will  bar  the 
lefibr  at  the  end  of  five  years  after  the  expiration  of  the  term. 
This  wonld  never  ht  the  cafe  nnlefs  the  feoffinent  had  previoufly 
created  an  eftate  of  fTeehold.<*4n  the  cafe  of  Doe  v.  Profl'er, 
Cowp.  217.  lord  Mansfield  expreffed  himfdf  as  follows:—^  It  is 
^*  very  true  tint  I  told  the  jury,  they  were  warranted  by  the  length 
««  of  time  in  thia  cafe,  to  prefome  an  tutwrfe  pofiefien  and  dufisr 
*'  by  one  of  the  tenants  in  common,  of  his  companion;  and  I  con^ 
^  tinne  flill  of  the  fame  opinion.  Some  ambiguity  feems  to  have 
**  arifen  from  the  terai  '<  a^t^d  oi^er**  as  if  it  meant  feme  a6^  ac- 
**  companied  by  real  force,  Md  as  if  a  turning  out  by  the  ihoulders 
were  nectary.  But  tiiat  is  not  fo.  A  man  may  come  in  by  a 
rightfhl  pofleflion,  and  yet  hold  over  ainerfily  without  a  title. 
irhe  does,  fnch  holding  over  under  circomftances  will  be  equi- 
'<  valent  to  an  ^tStitd  eufier.  For  inftance,  length  of  pofTefiion  dur- 
*'  ing  a  particttlar  eilate,  as  a  term  of  one  thoufand  years,  or  tmdc^ 
**  a  leafe  for  lives,  as  long  as  the  lives  are  in  being,  gives  no  title. 
"  Bot  if  tenant /«r  ov/r^  *vie  hold  over  for  twenty  years  after  ih%. 
**>  deach  oi  ctfiwf  que  ^/>,  fuch  holding  over  will  ih  eje^rtteftt  he  a 
'*  ctmflete  bar  to  the  remainder-man  or  revcrfionfr;  becaufe  it 
**'  was  adnjerje  to  his  title.  So  in  the  cafe  of  tenants  in  common : 
the^pofiemon  of  one  tenant  in  common,  eo  ttoKsrtf,  aa- tenant  in 
coamiDn,  can  never  bar  his  compaaion;  becaufe  fuch  poffcflion 
is  not  adverfe  to  the  right  of  his  companion,  but  in  fapport  of 
**  their  common  title ;  and  by  paying  him  his  (hare,  he  acknow* 
**  ledges  him  co-tenant:  nor  indeed  is  a  refy/al  to  pay  of  iV^^fuf- 
^  ficient»  wtif$9t  Jtf^ing  ]m  title.    -But  4f  upon  demand  by  the  cO' 
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[  sv-ic  285.]    ••  tenant  of  his  mokty,  the  other  denies  to  pay,  and  iftmki  bumk;\  -^iq.  b 

••  faying  he  claims  the  whole  and  will  not  pay,  and  continncsin*"^'^ 
'*  poflbflion.  fach  poiTeffion  is  adverfe  and  oMfiir  enough."  By  the 
adverfe  poiTeifion  mentioned  in  this  cafe,  his  lordfliip  norer  coald 
mean,  a  difleifm  at  the  ele£lion  of  the  party*  What  is  there  to 
diMnguUh  it  from  an  adual  diffcifin  ?—Upon  the  whole,  therefoiei 
it  is  fubmitted  to  the  learned  reader's  confideration,  i/?,  that,  as 
feofFments  have  not  been  made  from  the  rciffn  of  Henry  the  lid. 
to  the  prefent  time,  with  any  other  folemmties  than  thofe  with 
which  they  are  made  at  prefent,  every  operatioik  and  efficacy  which 
has  been  confbntly  and  oniforroly  allowed  or  afcribed  to  them  by 
the  courts  of  judicature,  or  writers  of  authority  cotemporary  widi 
or  fubfequent  to  that  monarch's  reign,  down  to  the  prefent  time; 
ought,  notwzthilandkig  the  objeAion  that  they  are  not  now  made 
with  fome  of  the  folemnities  with  which  they  are  iaid  to  have  been 
made  in  their  very  earlieft  inftitotion,  to  be  allowed  and  afcribed 
to  them  now :  s^fy,  that  by  the  pafiage  cited  from  Braaon,  and 
the  other  authorities  cited  or  referred  to  in-  the  courfc  of  this  notc^ 
it  appears,  that  the  diflTe^fm  produced  by  feoffments  mnft  be  undec- 
Hood  to  be  an  adaal  diflcifin,  and  not  a  diffeifm  merdy  at  the 
eleaion  of  the  party :  ^Jfy,  that  in  many  of  thcfc  auttoritks  it  is 
moft  exprefsly  mentioned,  and  that  in  all  of  them  h.  raoft  be  im- 
plied, that  however  flender,  bare,  or  tortious,  the  poflcffion  of  the 
feoffor  is,  his  feoffment  neceflarily  and  unavoidably  ye&s  the  free* 
liold  in  the  feoffee,  till  the  diffcifee  by  entry  or  aftion  reftoreshis 

-  poflcffion :  4/^^,  (to  apply  this  abftro^^  and  antiquated  learning 

to  the  prefent  fubjea  matter  of  buiiocfe)  that  copyholders,  tenants 
for  years,  by  eltgie,  llatute- merchant,  ilatote-ftaple,  at  will,  or  by 
iufferance,  are  all  confidered  to  have  the  poffeffion  of  the  eftate, 
and  that  they  may  by  feoffment  veft  an  aftnal  eftatc  of  freehold  in 
the  feoffee :  $/hfy,  that  a  6ne  may  be  levied  of,  or  a^common  feco- 
very  fuffcred  upon,  this  eftate  of  frechoM :  6thfy.  that  the  feoffment 
fo  executed,  the  fine  fo  levied,  and  the  recovery  fa  fnffered,  are 
immedutcly  good  againft  every  perfon  except  the  idghtfal  owner: 
and,  7/i»^,  that  in  procefs  of  time  they  become  goSi  agamfl  the 
owner  himfelf.— To  afcertaio  the  exaft  period  of  time  when  £nes 
levied  by  perfons  of  this  dcfcription  wUl  be  a  bar  to  the  rightful 
owner,  would  be  too  great  an  extenfion  of  this  note,  the  length  of 
which  already  requires  an  apology.*-^  n  tbifecwd  djjtcHtm,  that 
the  feoffment  of  fir  Robert  Atkyns  was  foanded  in  fraud,.andwai 
therefore  void  j  it  is  to  be  obferved,  that  however  that  reafoning 
applied  to  the  particular  eafe  before  the  court,  it  does  not  apply 
to  the  general  quellion  difcuffed  in  this  note,  which  prefuppofes 
previous  poffeffion  in  the  feoffor,  free  from  every  circumftance  of 
fraud  i  either  fair  and  innocent,  or  acquired  by  the  open  and  no- 
torious circumfbfaices  of  diffcifin,  abatement,  introfion,  or  deforce- 
ment.    Sir  Robert  Atkyns  acquired  his  poffeffion  by  the  entry 
made  by  hun  under  the  verdia  obtained  by  him  in  1710.    He 
loft  It  by  ih(f  verdia  given  for  dame 'Ann  Atfcyns  in  171a.    Ft 
may,  therefore,  be  faid  (and  the  fka  reaUy  was),  that  he  obtained 
the  verJ^a  given  for  him  in  17-10,  and  confequently  the  poffijffion 
under  at,  by  a  prettndtd  title.    He  had  not  a  fair  or  innocent  pof- 
ieflion.     He  did  not  acquire  his  pofleffion  by  diflcifin,  intnrfion, 
abatement,  or  deforcement;  it  did  not  defccnd  upon  him;  it  did 
oiot  come  to  him  by  aa  of  law ;  he  was  not  in  the  feifin  of  the  to 
by  vututt  of  any  gift  or  demife  frum  the  freeholder:  he  obiaioe* 
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his  pofleffion  by  the  judgment  of  a  court  of  I.iw,  under  the  colour  of 
apretended  title.    Thus,  in  the  language  of  the  law,  his  original 
poiTeifion  was  founded  in  frauds  pra^ice,  and  ftratagem.     And  to 
life  an  expreflion  of  the  judges,  3.  Rep.  78.  a.  *'  the  common  law 
**  does  (o  abhor  fraud  and  covin,  that  all  a£b,  as  well  judicial  as 
«'  others,  which  of  themfelves  are  juft  and  lawful,  yet  being  mixed 
«*  with  fraud  and  deceit,  are  in  judgment  of  law  wrongful  and  un- 
'*  lawful/'-^In  Burr.  117.  great  (Irefs  was  laid  on  the  refolntion  of 
the  judges  in  Fermor's  caie.    The  cafe  there  was,  that  Thomas 
Smith  being  feifed  in  fee  of  feveral  lands,  and  holding  others  by 
copy  of  court-roll,  and  others  for  a  term  of  years,  and  others  at 
will  (all  of  them  lying  in  the  fame  vill),  made  a  feoffment  with 
livery  of  all  thofe  held  by  copy,  for  years,  and  at  will,  to  one 
Ghappell  for  life,  and  afterwards  levied  a  fine. '   The  queftion  was. 
Whether  the  fine  was  a  bar  to  the  owners  of  the  fee,  at  the  expira- 
tion of  the  firil  five  years?  It  appeared  that  Smith  continued  in 
poiTeflion  of  the  land,  and  paid  the  rents.     See  3.  Rep.  77.  i.  And. 
170.   Cary,  20.   Crp.  Eliz.  86.     Thejxdges  were  of  opinion,  that 
the  feoiFment  was  fraudulent..    Upon  an  examination  of  the  dif- 
ferent reports  of  the  cafe,  it  will  be  found,  that  his  continuing  in  the 
fpffeffiom  of  the  land,  and  paying  rent  after  he  made  tlie  feoffment, 
were  the  chief  circumdances  which  induced  the  court  to  conflder 
the  feoffment  to  be  fraudulent.     The  fame  may  be  obfervei  of  the 
cafe  of  White  v.  Bacon,  Saville  126.    The  continuing  in  the  pof** 
leflion  of  the  land  after  the  conveyance,  has  always  been  confidered 
in  our  law  as  a  badge  of  fraud.    •  Fermor's  cafe  therefore  only 
proves,  that  if  a  tenant  for  years,  after  making  a  feoffment,  con- 
tinues in  the  poffeifion  of  the  land,  and  pays  rent  for  it,  the  polTef- 
£011  acquired  by  him  under  the  feoffment  is  fraudulent ;  and  there- 
fore a  fine,  and  civery  other  ad  which  derives  its  effed^  from  that 
poffeilion,  is  void.     But  Fermor's  cafe  does  not  apply  to  the  ge- 
neral quefhon,  of  the  operation  of  a  fine  levied  by  tenant  for 
years,  who  has  previonfly  executed  a  feoffment,  when  the  cafe  is 
not  affected  by  circumflances  of  fraud.   The  cafe  mentioned  before 
in  this  note  of  Whaley  v.  Tancrcd  is  diredlly  in  point,  that  a  fine 
fo  levied  by  leffee  for  years  is  a  bar -to  the  lefFor  after  five  years 
from  the  expiration  of  the  leafe.     And  with  refpedt  to  the  feoffor's 
remaining  in  the  poffeffion,  if  by  the  deed  declaring  the  u(es  of  the 
fine  it  is  expreffed  that  the  fine  (hould  enure  to  his  ufe,  the  poffef- 
fion will  be  invefled  in  him  by  the  ftatute  of  ufes'.— The  editor 
begs  to  conclude  with  an  obfervation  of  lord  Hardwicke  (3.  Atk. 
631.)  which  feems  to  him  to  fandlion,  in  fome  meafure,  the  general 
reafbnittg  contained  in  this  note: — "  If  it  is  a  mere  legal  title, 
**  and  a  man  has  purchafed  an  eilate  which  he  fees  himielf  has  a 
«*  dzie€L  upon  the  face  of  the  deeds,  yet  the  fine  will  be  a  bar,  and 
«  not  affed  him  with  notice  fo  as  to  make  him  a  truflec  for  the 
**  perfon  who  had  the  right,  becaufe  this  would  be  carrying  it 
"  much  too  far ;  for  the  defedl  upon  the  face  of  the  deeds  is  often 
**  the  occafion  of  the  fine's  being  levied." 

Ul«  3.«1  ^'^  '^^  livery,  in  this  cafe,  \s  feeundum  formam  chart4t\  and  [Note  286.] 
^  *  *  J  therefore,  accord'mg  to  Sir  Edward  Coke's  doctrine,  ante  48.  a.  its 
operation  and  effeS  are  retrained  to  the  quantity  and  quality  -of 
the  effednal  efbite  contained  in  the  deed.  Thus,  fays  he,  if  a 
man  makes  a  leafe  for  years  by  deed>  and  delivers  feifin  according 
to  the  ibrm  and  effe^l  of  the  dee4f  yet  he  has  but  aa  eftate  for 

(  £  e  2  )  year^ 
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years,  and  the  lireiy  is  void.    The  expreffioo  in  like  tejet»  that  te» 
nant  in  t^iil  cannot  grant,  or  alieor  or  make  any  rightfiil  cAate  of. 
freehold  to  another  perfbn,  bat  for  the  terai  of  his  own  life,  u  not 
to  be  underilood  Hterally,  that  the  m&tee  has  b«t  an  eftnte  for 
life,  and  that  his  eftace  is  ipfifmQ§  £terfflined  by  the  death  of  the 
tenant  in  tail :  all  that  ts  meant  by  it  u,  that  his  tfhue  is  oertaur 
and  indefeafible,  no  longer  than  the  life  of  the  unant  in  tail ;  for, 
upon  the  death  of  the  tenant  in  tail,  it  is  defisafibltf  by  the  \Sntr 
either  by  adion,  or  by  entry  or  claim  on  the  land,  at  his  dedion. 
Still  it  has  a  continuance  till  it  is  fo  defeated  Sy  the  ifliie.-    In  note 
I.  ante  326.  b.  it  has  been  explained  upon  what  principle,  in  the 
cafe  of  a  tenant  in  tail  conveying  by  feoffment*  it  was  held»  that 
the  datute  de  Jems  did  not  abfclutely  nullify  the  alienation,  bna 
only  took  away  the  entry  of  the  ifliier  and  redaced  him  to  his  re- 
medy by  formedon.    Upon  fimilar  principles,  in  the  cafe  of  a  te- 
nant in  tail  conveyine  by  bargain  and  fale,  releafe,  covenant  to 
iland  feifed,  or  any  other  mode  of  conveyance  operating  hy  way 
of  grant,  it  has  been  held,  that  the  ftaute  dpes  not  nnlli^  d^ 
conveyance,  but  reduces  iHxt  iflbe  in  tail^  to  Ik  entry ;  or,  if  he 
prefers  it,  to  his  action,  to  avoid  ic    Thns,  the  grantee  hath  a  bafe 
fee ;  his  wife  is  entitled  to  her  dower  dnring  the  ccmtinoaiice  oT 
the  fee ;  and  if  the  grantee  commits  wafte,  the  tenant  in  tail,  hav^ 
ing  no  reverfion,  has  no  right  of  adion  againil  him.     3.  Rep.  S4.  fau 
to.  Rep.  96.     See  Machel  v.  Clarke,  a.  Salk.  61^    f  arveiley  18^ 
Com.   11^    Lord  Raym.  778.     Goodrtght   on  the  demife  of 
Tyrrell   v.  Mead  and  ShihTon.     3.  BurrT  1703^     The  palEige^ 
therefore,  in  Littleton  mnft  be  underftood  in  this  qoaHfiol  fenfe^ 
otherwife  it  is  inaccurate.     This  was  obferved  hf  lord  chief- 
jullice  Holt  in   the  cafe  of  Machel  v.  Clarke,   and  by   loid  | 

chief.juftice  Hobart  in  the  cafe  of  Sheffield  v.  RatcM,  Hob.  Repw 

338*  339- 

(Note2S6*.]       (1)  Sir  William  Blackftone,  in  his  accomit  of  a  deforeenent,  [33^'^ 

3.  Com.  c  10.  obferves,  that  it  is  nomem  gmrAliffimumi  being  a 
much  larger  and  more  cofi4>rehenfive  expreiion  than  any  of  the 
former,  and  fignifying  the  holding  of  any  lands  or  tenements  to 
which  another  perfon  has  a  right ;  fo  that  it  includes  as  well  an 
abatement,  an  intrufion^  a  diSeifin,  or  a  difeontinuance,  as  any 
other  fpecies  of  wrong  whatibever,  whereby  he  that  hath  a  r%ht  to 
the  freehold  is  kept  out  of  po&fiion.  But,  as  contiadtAingiiiihed 
fiom  the  former,  it  is  only  fiich  a  detainer  of  the  freehold  from  him 
that  hath  the  right  of  property,  but  never  had  any  pofieiBon  under 
that  right,  as  falls  within  noneof  thofe  injuries.  A  defbrcemeni 
.  fnay  alfo  be  grounded  on  the  non-perfermance  of  a  covenant  real : 
as  if  a  man  feifed  of  lands  covenants  to  convey  them  to  another, 
and  negletts  or  refufes  fo  to  do,  but  continues  pofieirion  agatnft 
him,  this  poHcflioin  being  wrongful  is  a  deforcement.  And  heace, 
ia  icvying  a  fine,  of  lands,  the  perfon  againft  whom  the  fifUtious 
adtion  is  broaght  upon  a  fuppofed  breach -of  covenant,  is  called  a' 
deforccant.  Monf.  Houard,  ylnc,  Loix  des  Francoit,  tern.  i.  p.  654- 
reentions,  that  Du  Cange  refers  to  the  laws  of  Alfred  and  other 
kings  of  England  preculent  to  the  Conqaeft,  for  an  explanation  of 
-  the  word  Deforcement ;  but  that  he  ought  to  have  obferved,  that 
it  was  .not  introdaced  into  the  Latin  tranflation  of  rhofeiaws  till 
after  the  introdudion  of  the  Norman  cuftofns  into  Eneland;  that 
deforce  is;2uw)hi  French  word,  and  that^Kf/is-  is  taken  For  force  ia 
tlkcaSth  formula  of  Maccdphns. 

(0  viir. 
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[32%   2i*"l  (')  VlU^  That  nothing  luhich  lits  in  grant  can  he /aid  to  he  dif-  [Note  2^7.] 

"^  c$ntinued,^^The  term  diurontinaance  is  ufed  to  diHinguiOi  thofe 
cafei  where  the, party.  who(e  freehold  is  ou(led>  caa  reftore  it  by 
aflion  only,  from  thofe  in  which  he  may  reflore  it  by  entry.  Now, 
things  which  lie  in  grant,  cannot  either  be  diveiled  or  reflored  by 
entry.  The  owner,  therefore,  of  any  thing  which  lies  in  grant,  has 
in  no  flage,  and  under  no  circumftaaces,  any  other  remedy  bat  by 
adion ;  confeqaently  the  diftin6lion  in  queltion  can  never  be  ap- 
plicable to  him.  it  is  true,  that  the  books  often  mention  both  dif- 
jeifins  and  difcontin nances  of  incorporeal  hereditaments ;  but  thefe 
liifieifins  and  difcontinaances  are  only  at  the  eledlion  of  the  party, 
for  the  pttrpofe  of  availing  himfelf  of  the  remedy  by  adlion.— 
Some  obfervations  on  difieiSns  of  this  defcription  are  inferted  in 
note  285.  commencing  at  page  330.  b.-*  But  a  difTeifin  or  dif. 
continuance  of  corporeal  hereditaments  neceifarily  operates  as  a 
diiTeiiin  or  difconti nuance  of  all  the  incorporeal  rights  or  incidents 
which  the  diiTeifee  or  difcontinuee  has  himfelf  in  upon  or  oat  of  the 
land  a£fe&ed  by  the  dilTeifin  or  difcontinuance, 

}  3  2 »  !>•  J       ( I )  It  is  frequently  faid  in  our  law-books,  that  t  fine  has  no  ope-  [Note  288*.  J 

ration  upon  anv  eflate  or  intereft,  which  is  not  previoufly  divefted  or 
turned  to  a  right ;  but  this  exprefiion,  confidenng  it  Ilridtly,  is  inirt- 
c urate.  By  turning  to  a  right,  it  is  generally  meant,  that  the  per- 
fon  whofe  poffelfion  is  ufurped,  cannot  report  it  hy  entry ^  and  can 
only  recover  it  by  adilon.  ^ee  note  i.  ant.  239.  a.  But  in  the 
prefent  cafe,  the  expreffion,  turned  to  a  right,  malt  be  underilood 
in  a  more  general  fenfe.  The  import  of  it  is,  that  the  parties  rb 
the  fine,  or  fome  of  them,. have  in  them  at  the  time  of  their  levy. 
ing  the  fine,  or  acquire  by  it,  a  pofTefCon,  adverfe  to,  and  incon- 
iilfent  with,  the  eltate  or  right  intended  to  be  barred ;  the  real 
owner,  therefore,  at  the  time  of  levying  the  fine,  or  by  it>  opera- 
tion, is  difleifed  of  his  polTei&on,  but  the  right  flill  remains  in  hint. 
In  this  general  fenfe,  his  pofTeflion  may  be  faid  to  be  turned  to  a  '  , 

right ;  but  this  right  may  be  fach  as  enables  him  to  reflore  his  pof- 
Temon  by  mere  entry^  without  his  reforting  to  an  adion.  See  z. 
\Atk.  63 X.  in  another  fenfe  it  is  inaccurate,  as  it  feems  to  imply, 
that  the  turning  to  a  right  is  produced  by  the  operation  of  the  fine ; 
but,  generally  fpeaking,  this  is  not  the  cafe.  Every  difleifin,  in- 
trufion,  or  abatement,  turns  the  eftate  to  a  right,  in  the  fenfe  in 
which  that  exprefRon  is  explained  above.  If  the  diffeifor,  intrudor, 
or  abator,  afterwards  levies  a  fine,  it  operates  by  the  itatute,  after  a 
non-claim  of  iiv^  years,  as  a  bar  to  the  right  of  the  perfon  whofe 
ellate  is  difTeifed,  intruded  upon,  or  abated.  But  its  operation  in 
thefe  cafes  is  merely  as  a  bar»  the  oufter  of  the  pofielfion  or  diveflf- 
ing  of  the  right  being  previoufly  ciFe^ed  by  the  difTeifin,  intrufion, 
^  or  abatement.  In  fome  cafes,  however,  it  does  not  operate  only  a^s 
SL  bar.  As  if  tenant  for  life  levies  a  fine,  it  is  a  forfeiture  of  his 
eftate;  and  if  the  rcvcrfioner  does  not  enter  within  ikve.  ycirs  after 
the  forfeiture,  or  at  the  furtheft  within  five  ycirs  after  the  death  of 
the  tenant  fbr  life,  he  is  barred  of  his  remedy  to  recover.  Whej  1^ 
and  Tancred,  i.  Ventris  241. 

2 -5-^,   a.  J      (0  fX.   It  has  been  obferved  before,  that  no  conveyance  by  [Note  289.] 
^"^•^  tenant  in  tail  can  operate  as  a  difcontinuance,  unlefs  it  is  created 

by  Hrery,  or  by  that  which,  in  the  eye  of  the  law,  is  tantamount  to 
it,-^Littleton  now  proceeds  to  lay  down,  that  to  make  a  difcohtf- 

(  E  e  3  }  nuance. 
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naance»  the  conveyance  mufl  be  tf  fitch  an  eftate  as  in  its  original 
creation  may»  by  fojjibility^  endure  beyond  the  lift  of  the  ttnavt  in  tail. 
When  the  ell  ate  To  created  is  at  an  end»  the  difcontinuance  alfo  is 
at  an  end-.  •  •• 


\ 


[Note  290.]  (2)  Nota^  aprovifo  on  32.  Hen,  VIIL  that  the  lea/eJheUhe  made 
in  both  their  names,  ijuhere  the  inheritance  is  in  the  ivoman.  And  jet 
Cro,  Car.  22.  Smith  *v.  Trender,  *where  there  is  a  quere,  nxhetber  it 
aught  to  hefo  ^ixhere  the  inheritance  is  in  bothi — Lord  Nott.  MSS. 

[Note  ^$1*^       *(0  ^^I  ^^^5  is  a  confequence  of  the  do£lrine  laid  down  in  the  laft  lill'    I, 
page.     If  the  remainder  or  reverfion  is  created  at  the  fame  time  ■ 

as  the  particular  eftate,  it  necefTarily  muft  be  created  by  the  fame 
livery.  If  it  is  created  at  a  fubfequent  time,  then  to  continue  the 
difcontinuance  after  the  determination  of  the  particular  eftate,  the 
reverfion  or  remainder  mu(l  be  executed  in  pofTeflion  daring  the 
life  of  the  tenant  in  tail.  The  entry  of  the  reverfioncr  or  remain- 
der-man in  this  cafe  is  tantaniount  to  a  fecond  livery. 

[Note  292#]        (1)  The  eftate  of  thelefTee  for  years  not  being  crcatpd  byli-hjij..  Ix 

very,  does  not  difplace  the  pofiefliony  and  confeqaently  does  not 
difturb  the  defcent  of  the  inheritance  upon  the  iifues  inheritable  to 
the  eftate.  It  is  otherwife  where  the  leafe  is  for  life.  That  is 
created  by  livery,  and  therefore  difplaces  the  pofteffion,  and  gives 
the  tenant  in  tail  a  tortious  eftate  in  fee  umple,  in  reveriioa 
immediately  expeflant  upon  the  life  eftate  of  his  donee ;— >that  re- 
verfion muft  therefore  defcend  on  the  daughter  as  heir  general 

[Note  293.3         (2)   X.  Ab  to  di/continuances  made  to^  or  nvith  the  concurrence  i/A^'J^tl] 

the  remainder-man  or  reverfioner ;— The  feoffment  of  tenant  in  tail 
to  the  immediate  remainder-man  or  reverfiouer  in  fee,  has  the  ope- 
ration of  a  furrender.     In  this  light  it  cannot  be  confidered  to  pafs 
a  greater  eftate  than  the  grantor  may  lawfully  convey:  it  does  not, 
therefore,  work  a  difcontinuance.     But  if  it.  is  made  to  a  ftranger, 
the  mere  concurrence  o/ths  remainder-man  or  renterfioner  does  not  pre- 
vent the  difcontinuance,  either  with  refpedl  to  the  iftues  in  tail,  or 
his  own  remainder  or  reverfion,  even  though  the  tenant  in  tail  die 
without  having  iftue.    Thus,  in  Baker  v.  Hacking,  3.  Cro.  387. 405* 
y.  C.  bein^;  tenant  in  tail,  with  the  immediate  reverfion  in  fee  to 
5?.  C.  both  of  them  joined  in  a  feofi^ment  to  A,  for  life.    i^.  C. 
made  his  will  and  died  ;  and  then  7.  C.  died  witliout  iftue.    It  was 
admitted,  that  if  it  were  a  difcontinuance  of  the  reverfion,  the  de« 
vifor,  not  being  feifed,  had  no  power  to  devife.     Sir  Geo.Crx)ke 
was  of  opinion,  that  as  there  was  no  ifiTue  of  the  tenant  in  tail»  his 
feoffment  was  no  difcontinuance  of  the  reverfion  :  he  confidered  it 
as  the  leafe  of  the  tenant  in  tail  during  his  Hfe,  and  afterwards,  the 
leafe  of  the  reverfioner ;  and  that  the  reverfioner^s  joining  (hewed 
it  was  not  the  intention  of  the  parties  to  difplace  his  eftate.   Bor 
the  three   other  judges  held  it  to  be  a  difcontinuance  on  the 
ground,  that  the  eftedt  of  a  difcontinuance  is  immediate,  and  does 
not  depend  on  the  tenant  in  tail  having  or  not  having  iffue.— They 
were  alfo  of  opinion,  that  if  the  reverfion  in  fee,  inftead  of  being 
in  a  ftranger,  had  been  in  the  tenant  in  tail  himfelf,  the  feoffment 
would  have  been  a  difcontinuance,  as  well  of  his  own  revcriion  as 
of  the  eftate  of  the  ifTue  in  tail. — But  where  the  tenant  for  life  and 
reverfioner  join  ia  the  conveyance,  each  of  ihcm  is  confidered  (o 

pa& 
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pafs  his  own  ellate :  the  tenant  for  life,  the  freehold ;  the  rever- 
iioner,  the  inheritance.  Hence  if  tenant  for  life,  remainder  in 
tail,  remainder  in  fee»  join  in  a  fine,  it  is  no  difcontinuance  to  the 
remainder- man  in  fee.  This  was  refolved  in  Peck  v,  Channell, 
I.  Cro.  827,  8a8:  on  the  ground,  that  none  (hall  make  a  difconti- 
nuance, bat  he  who  is  feifed  of  an  efbtcc  tail  in  polTeflipn, 

b.l  (i)  A  furrenifer  differs  from  a  releafe  in  this  refpeft,  that  the  [Note  ?-;>4-j 
releafe  operates  by  the  greater  eftate's  defcending  upon  the  lefs  : 
•—a  furrender  is  the  falling  of  a  lefs  tftate  into  a  greater.  As 
there  is  necefTarily  a  privity  of  eflate  between  the  furrenderor  an4 
the  furrenderee,  no  livery  of  feifin  i^  neceiTary  to  a  perfed^  furren- 
der. See  2.  Bla.  Com.  ch.  20.— *In  Thompfon  v,  Leach,  2  Salk. 
618.  the  court  held,  that  a  furrender  immediately  divefls  the  eflate 
out  of  the  furrenderor,  and  veils  ic  in  the  farrenderee ;  for  this  is 
a  conveyance  at  common  law,  to  the  perfedlion  of  which  no  other 
z€L  is  requiiite  but  the  bare  grant ;  and  that,  though  it  be  true, 
that  every  grant  is  a  contra^,  and  there  mud  be  an  a^us  contra 
oBum^  or  a  mutual  confent,  yet  that  confent  is  implied  ;  that  a  gift 
imports  a  benefit;  that  an  aiTumpfit  to  take  a  benefit  may  well  be 
^  prefumed ;  and  that  there  is  the  fame  reafon  why  a  furrender 
*  fliould  vdft  the  ellate  before  notice  or  agreement,  as  why  a  grant  of 
goods  (hould  veil  a  property;  or  fealing  of  a  bond  to  another  in 
his  abfence,  fhould  be  the  "obligee's  bond,  immediately  without 
notice* 

(2)  This  dodrine,  tliat  to  give  a  furrender  legal  efFea,  the  fur-r  [Note 294'.] 
renderee  muil  have  the  immediate  eftate  in  remainder  or  reverfion 
expe^ant  on  the  ellate  of  the  furrenderor,  evidently  applies  to  the 
common  cafe  of  a  tenant  for  life,  with  remainder  to  trullees  during 
his  life  to  preferve  contingent  remainders,  it  is  now  fettled  beyond 
doubt,  that,  the  eUate  of  the  truflees  is  a  veiled  eflate  of  freehold. 
It  mud  therefore  necefTarily  prevent  a  furrender  from  the  tenant 
for  life  to  the  ulterior  remainder  man.  In  cafes  of  limitations  to 
the  father  for  -life,  remainder  to  his  fons  fucceflively  in  tail,  ic 
was  the  pradlice  formerly,  particularly  i%here  it  was  intended  to 
fuifer  recoveries  with  fingle  voucher,  to  make  the  father  convey  his 
ellate  to  the  foo.  This  was  fometimes  done  by  furrender.  To 
this  there  could  be  no  objedlion,  where  there  was  no  limitation  tQ 
trullees  to  preferve.  But  in  thofe  cafes,  where  fuch  a  limitation 
was  introduced,  it  neceffarily  failed  to  operate  as  a  furrender,  for 
the  reafon  above  mentioned.  It  has,  however,  been  contended, 
chat,  though  in  this  cafe  the  deed  was  void  as  a  furrender,  it  would 
pperate  as  a  covenant  to  (land  fcized.  That,  an  affurance,  where 
there  is  a  proper  confideration,  will  operate  as  a  covenant  to  ftand 
feizcd,  though  the  words  ufed  in  the  deed  point  at  a  different  mode 
pf  alTuraoce,  is  placed  beyond  doubt  by  Imany  authorities  both  an- 
cient and  modern.  But  between  thofe  cafes  and  that  now  under 
confideration,  there  is  this  flriking  difference ;  that,  in  all  thofe 
cafes  the  eflate  veiled  in  the  party  would  be  the  fame  both  in  quan- 
tity and  quality,  whether  the  deed  operated  in  die  mode  imported 
by  the  language  of  the  deed,  or  in  any  other  mode.  But  in  the  cafe 
under  conudcration,  if  the  deed  operated  by  way  of  furrender,  the 
party  would  take  one  kind  of  eflate  ;  if  it  operated  by  way  of 
covenant  to  Hand  feifed,  he  would  take  another.  For  if  it  could 
operate  by  way  of  furrender,  the  father's  life  eflate  would  be  im- 
/  ( E  c  4 )  mediately 
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mediately  extin|;maied,  and  the  fon  would  became  tenot  in  tmk 
ifk  pon<?ffiQO :  if  It  operated  by  way  of  covenant  to  fttnd  f^kd,  the 
father's  life  eftate  would  immediatdy,  by  the  ftafiuie  of  afes,  be 
transferred  to  the  fon,  and  he  woold  become  tenant  for  fife  of  kb 
£ither»  reoiainder  to  truftees  to  prefervej  remainder  to  kimielf  in 
tail.    Then  fuppoiing  him  to  die  withoot  ifltie  in  the  father's  Efia 
time,  if  the  deed  operated  by  way  of  furrender,  the  perfon  btitlcd 
in  remainder  next  expedlant  upon  the  eftate  t^  of  the  fon  woold 
be  intitled  to  enter  immediately  ;  bnt  if  the  deed  operated  by  way 
of  covenant  to  iland  feifed,  there  would  be  an  eftate  of  fpecud  oe- 
cupancy  during  the  father's  life,  and  the  nest  remainder  nua 
would  not  be  intitled  to  take  until  the  father's  deceafe.    To  tut 
it  may  be  replied,  that  the  obje^  of  the  parties  was,  chat  the  kn 
ihould  by  virtue  of  the  deed  become  feiied  of  the  lands  for  a  par^ 
ticular  purpofe.    It  is  found,  that,  it  cannot  have  that  cffeA  if  iu 
mode  of  operation  be  that  which  the  parties  themfelves  ifiteoded*  | 

but  that,  it  the  deed  is  held  to  operate  in  another  mode,  it  will  ac-  | 

^ompliih  the  objedl  of  the  parties.     The  courts  therefore,  it  inay  ^ 

be  faid,  conformably  to  their  nfoal  pra£lice  of  eftcdoating  the  in- 
lent  of  parties,  when  it  can  be  done,  will  conftnie  the  deed  to  ope* 
rate  in  that  mode  of  aflTurance  in  which  it  can  take  eiledi  uA 
confequently  confider  the  deed  to  operate  by  way  of  covenant,  it 
is  obfervable,  that  when  the  tenant  to  the  praecipe  in  a  recovery  is 
made  by  bargain  and  fale,  it  fometimes  happens,  that  the  bargain 
and  fale  is  not  inrolled.  Bat  frequently  in  thefe  cafes  the  lands 
are  out  upon  leafes  for  years,  or  in  the  hands  of  tenants  at  will}  J 

where  this  is  the  cafe  there  feems  room  to  contend,  that  the  deed,  | 

though  void  as  a  bargain  and  fale  lor  want  of  inrolment,  may  operate  i 

as  a  grant  of  the  reverfion  expectant  on  thefe  particular  eflates. 

[Note  295,  ]       (1)  By  the  Hat.  29.  pha.  11.  c.  3.  fea.  5.  no  leafe,  &C  either  [33^'^ 

of  freekold  or  term  of  years,  or  any  mwertain  interel^  not  hebg 
^pyhold  or  cuftomary  intercft,  ihall  be  Jurr^Hiiredt  nnlefs  it  be  by 
deed  or  note  in  writing,  figned  by  the  party  fnwrtniering  the  fame, 
or  his  agents  thereunto  lawfully  aothori^ed  by  writing,  or  by  aft 
and  operation  of  law.    Upon  this  flatute  it  was  held,  by  lord  chief- 
bai'on  Gilbert,  in  Magennis-  v.  Macculloh,  Gilb.  Ca.  in  £q«  236« 
that  a  leafe  for  years  cannot  be  furrendered  by  cancelling  of  the 
indenture  without  writing ;  becaufe  the  intent  of  that  ftatute  was 
to  take  away  the  manner  they  formerly  had  of  transferring  intereAs 
to  lands  by  figns,  fymbols,  and  words  only;  and  thererare,  as  a 
Jivery  and  feiiin  on  a  parol .  feoffment  was  a  fign  of  paAtng  ^e 
freehold,  before  the  (latute,  but  is  now  taken  away  by  the  fla« 
|utc ;  (o  the  cancelling  of  2^  leafe  was  a  fign  of  a  furreader,  before 
|he  flatute,  but  is  nqw  taken  away,  unlefs  there  be  a  Writing  on* 
der  the  hand  of  the  party.     In  Farmer  v.  Rogers,  9.  WilC  p.  a;* 
It  was  held*  that  the  flac«te  does  not  make  &  deed  abfoltKely  ne« 
ceiTary  to  a  furrender ;  for  it  direfts  it  to  be  made  either  by  deed 
()r  nQti  in  'Writing ;  and  when  it  is  made  by  a  note  in  writing, 
there  is  no  occaiion  for  any  ibmp  dniy^  it  not  being  ^  deed.    But 
lee  23.  Geo.  \\\*  c.  58*  fed.  |. 

[Note  296.]        (»)  FoY  the  firft  leafe  and  the  fecond  cannot  fnbftft  together, 

gd  the  parties,  by  making  a  contra^  of  a$  high  a  nature  for  the 
me  thm|^  Ucidy  con&nted  to  diifolve  the  former;  for  withoot 
the.  diflblauon  of  that*  the  Icdbr  could  not  grant  to  the  Icfiee  th» 

t  iatcreft 
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« 

Mterell  which  was  already  pafTed  from  the  IdTor  to  the  tefte  by 
lihfi  fir  ft  leafe.     Note  to  tho  i  ith  editkn* 

|8.  b*  J  ^  {4)  Mergers  were  never  favoured  in  courts  of  law^and  ftill  lefs*  [Note  297.] 
in  coorts  of  eqaky.  Henee,  even  in  a  very  early  period  of  the 
equitable  jurifdid^ion  of  the  court  of  chancery,  it  was  admitted,  that 
a  fine  or  feoffinent  to  leflTee  for  years  to  the  ufe  of  a  (bangerj  did 
not  extingatfli  the  term  ;  becaufe  the  ctftui  quo  mjt  bad  no  method 
CO  compel  the  execution  of  it,  but  through  the  medium  of  the  court 
of  chancery ;  and  the  court  would  not  compel  him  to  execute  it» 
'  to  his  own  prejudice,  during  the  continuance  of  the  term*  The 
ilatute  of  ufes  exprefsly  faves  the  rights  of  the  feoffee  to  the  uie; 
Chis  preferves  him  the  benefit  of  any  terras  which  may  be  veiled  in 
him*  Even  where  a  termor  for  years  was  made  a  tenant  to  th^ 
frarcipi,  it  was  determined,  that  the  momentary  freehold  veiled  ia 
him,  for  the  purpofe  of  making  him  tenant,  did  not  extinguiOi  the 
term.  Cro.  Jac.  645.  It  has  by  fome  been  faid  dangerous  to  make 
ftofifees  or  releafees  to  ufes,  truAees  for  terms  of  years,  if  they  are 
Mo  truftees  for  preferving  contingent  remainders ;  for  if  they 
ihould  have  occafion  to  enter  for  the  forfeiture  of  the  tenant  for 
life,  it  may  be  made  a  quedion,  whether,  at  leafl  in  law,  that  would 
not  be  a  merger  of  their  term*  A  complete  and  profound  treatife 
on  the  abflruie  do^rine  of  Merger  is  much  want^.  The  profef- 
fion  will  hear  with  pleafure  that  they  are  to  be  favoured  with  one 
by  Mr.  Prefton,  the  author  of  the  EfTay  on  the  Quantity  of  Eftates. 

342*  b.J  (1)  In  the  courfe  of  thefe  notes,  frequent  mention  has  been  [Note  29^*] 
made  of  the  necelBcy  which  there  was  at  the  old  law,  that  there 
ihould  always  be  an»  immediate  tenant  of  l\it  frethoU,  and  of  the 
reafons  upon  which  this  nece^ity  was  grounded;  but  thefe  reafons 
did  not  apply,  in  the  fame  degree,  agamft  the  fufpence  of  the  inbo* 
ritanci.  Hence,  tho'  for  the  reafons  mentfoned,  it  was  an  efta- 
blifhed  maxim,  that  the  freehold  never  could  be  in  fufpence,  or,  m 
it  is  generally  called,  in  abeyance,  it  was  admitted  that  the  inhe- 
ritance might.  But  this  fufpence  or  abeyance  of  the  inheritance 
could  not  but  be  confidered  with  a  very  jealous  eye;  for  tho'  fiefs, 
in  their  original  conflitntion,  were  not  hereditary ;  ftill,  when  they 
had  once  become  hereditary,  the  conicquences  ai  their  becoming 
fuch  were  fo  numerous,  and  affe^ed  materially  (o  many  other  parts 
of  the  feudal  fyftem,  that,  tho'  it  was  always  admitted  that  the  iiu 
heritance  might  be  fufpended,  it  was  agreed,  that  the  (ufpence  of 
it  (hould  be  difcountenanced  and  difcouraged  as  much  as  poiilble» 
and  allowed  upon  none  but  the  mod  preffing  and  urgent  occafions.  ^ 

The  chief  reafons  of  the  averfion  of  the  dd  law  from  the  fufpen^ 
fion  of  the  inheritance  are  (et  forth  in  two  late  mafterly  and 
profound  publications,  fir  William  filackftone's  Argument  on  the 
Cafe  of  Perryn  and  Blake,  and  Mr.  Hargrave's  C^fervations  en  i 

the  Rule  in  Shelley's  cafe.-— To  thefe  reaiona  the  modem  law  ha«  1 

added  her  marked  and  unremitted  odium  of  evtxy  reftraint  npon  I 

alienation ;  it  being  clear,  that  no  reftraint  upon  the  alienation  of  j 

properly  would  be  more  eifedluai  than  the  aamiflion  of  a  fufpence 
of  the  inheritance. -*The  fame  principles  have,  in  fome  degree, 
given  rile  to  the  well-known  rule  of  law,  that  a  preceding  eftatc  of 
mehold  is  indifpenfably  neceffary  for  iht/tfport  of  a  contingent 
remainder;  and  they  influence,  in  fome  degree,  the  doQruiea 
refpefling  the  dtftruciion  of  contingent  remainders.  Mr,  Fearne'a 
juccilrot  Effay  upon  thefe  fubjeth  makes  any  farther  iaveHigatioii 

Pf 
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r^42»  b.l  ^^  '^^'^  ^^  ^^'^^  annecedary  :  but  perhaps  the  reader  will  not  IKou  i^l, 
^*^'  '-^  be  difpleafed  with  the  follovsring  (hort  difcuflion  of  a  fubjed  inti- 

mately conneded  with  them  ^^^ht  fufptnfivu  and  extiiUHouof  pvwers^ 
deriving  their  elfed  from  the  flatute  of  ufes,  or  the  ^tute  of  wills. 
Tiiofe  powers  which  are  given  to  mere  Grangers,  that  is,  to  perfoos 
who  were  not  owners  of  the  land,  at  the  execacion  of  the  inftni- 
ment  creating  the  power,  and  who  do  not  take  under  ic,  either 
a  prefent  or  a  future  eftate  or  intereft  in  the  land,  are  faid  to  be 
collatercd  to  the  land :— chofe  which  are  referved  to  the  owner  of 
the  land,  or  to  a  perfon  deriving  under  the  inflrument  creating  the 
power,  either  a  prefent  or  future  eftate  or  intereft  in  the  land,  are  * 
iiud  to  be  rtlating  to  the  land  :  and  thefe  again  ay  fubdivided  into 
two  claiTes,  powers  annexed  to  the  e(bite  in  the  land,  and  powers  im 
grcfs.  The  former  are,  where  a  perfon  has  an  ellate  in  the  Iand» 
and  the  eflate  to  be  created  by  the  power  is  to  take  effe^  ia 
poiTefiion  during  the  continuance  of  the  eAate  to  which  the  power 
IS  annexed :  fuch  is  the  power  ufually  given  in  fettlements  to  tenants 
for  Jife,  when  refpe^vely  in  pofleifiont  to  make  leafes.^-^Powers  in 
grofs  are,  where  the  peribn  to  whom  they  are  given  has  an  eilate 
in  the  land ;  bat  the  eilate  to  be  created  under,  or  by  virtue  of 
the  power,  is  not  to  take  its  eite^  till  after  the  determination  of 
the  eftate  to  which  it  relates :  fuch  arc  the  powers  ufually  inferted 
in  fettlements  to  jointure  an  after-taken  wife.«^I.  Ai  to  she  p^uucrs 
collateral  to  the  Ai/i^,— it  is  faid,  that  a  rclcafe,*  fine,  feofTment,  or 
common  recovery«  will  not  extinguiih  or  dellroy  them.  See  ante 
265.  b.  Aibaiiie's  cafe,  i.  Rep.  no.  b.  Digges's  cafe,  i.  Rep« 
-  *  173.  a.     Moore  605.    The  reafon  why  a  relealc  does  not  extin> 

guith  them,  is  faid  to  be  (ante  265.  b.)  that  collateral  powers  are 
not  in  the  nature  of  rights  or  titles,  and  ca^ot  therefore,  from 
their  nature,  be  relcafed.     2dly,  That  where  powers  are  given  or 
'    referved  to  any  perfon  having  any  eilate  or  intereil,  cither  prefcxic 
•or  future,  in  the  land,  the  exercife  of  thefe  powers  is  confidered 
as  advantageous  to  him  ;  and  there  is  no  reafon  why  he  (hpuld  not 
be  allowed  to  depart  with,  or  exclude  himfelf  fro|n  the  benefit  of 
them :  but  that,  when  they  arc  given  to  ftrangers,  they  are  in- 
tended for  the  benefit  of  fome  third  perfon;  and  therefore  the  ex* 
tintflion  of  them  is  fuppofed  to  be  injurious  to  fome  perfon  intended 
to  be  benefited  by  them.    With  refped  to  their  not  being  deilroyed 
by  feoifment,  fine,  or  recovery ;  every  man,  it  is  faid,  is  eftopped 
-  from  claiming  any  eilate  contrary  to  his  o\yn  feoffment ;  but  if 
a  Aranger,  with  a  power  of  revocation,  makes  a  feoffmept*  levies  a 
fine,  or.  fuffers  a  recovery,  and  afterwards  revokes,  the  perfon 
claiming  the  eftate  under  the  revocation  is  in  immediately  by,  and 
.makes  his  title  in^- mediately  from,  the  original  fettlor  or  devifor, 
and  not  by  or  from  the  feoffor^  conufor,  or  recoveree :  he  is  not 
therefore  bound  or  e flopped  by  any  adl  of  the  feoffor,  conufor,  or 
recoveree.    Thus,  by  the  old  law,  if  cejlui  aue  ufe  devifed  that  his 
ieoitees  Ihould  fell  his  land,  and  died,  and  his  febfic^s  made  a 
feoffment  over.;  yet  it  was  held,  that  the  feoffees  might  fell  againU 
their  own  feoffment,  becaufe  the  power  to  fell  was  merely  collato- 
ral  to  the  right  to  the  land,  and  the  vendee  took  nothing  by  the 
feoffment.     11.  As  u  powers  relating  to  the  land, — Suchofthofe 
powers  as  are  in  the  nature  of  powers  annexed  to  the  efiate^  may,  it 
18  agreed,  be  extingaifhed  bv  releafe,  feoffment,  fine,  or  common 
recovery.    Thefe  powers  alfo  are  liable  to  be  extinguifhed  or  fu(- 
pended  by  any  of  the  conveyances  which  sre  faid  not  10  operate  by 
tranfmutatioQ  of  the  ^ifeilioD,  as  bargains  and  fales,  leafes  i^ld  re- 

leafes^ 
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leafesy  and  covenants  to  Hand  feifed:  for  whoever  has  any  eftate 
in  the  land,  may  convey  that  ellate  to  another ;  and  it  would  be 
unjaft  that  he  ihould  afterwards  be  admitted  to  avoid,  or  to  do  any 
thing  in  derogation  from  bis  own  grant.*— Any  a/Turance  of  thU 
nature*  therefore,  which  carries  with  it  the  whole  of  the  grantor's 
eftate,  is  a  total  deftrudion  of  the  powers  appendant  to  that  eftate  ; 
and  by  parity  of  reafon,  any  fuch  affurance  as  carries  with  it  only 
a  part  of  the  eflate  (as  a  term  for  years,  or  an  eftate  for  life)^  fuf- 
pends,  during  the  continuance  of  that  e(Vate>  the  exercife  of  the 
power,  or,  at  Iea((,  the  eflate  to  be  raifad  by  it :  and  any  fuch  af- 
lorance,  which  induces  only  a  charge  upon  the  eflate  (as  a  grant 
of  a  rent),  necefTarily  fubjedls  the  eflate  created  by  the  power  to 
that  charge.  With  refped  to  fuch  of  the  powers  relating  co  land 
as  are  faid  to  be  po-wers  in  gro/s  .'-—As  the  eliates  raifed  by  them  do 
not  fall  within  the  compafs  of  the  eflate  to  which  they  are  faid  to 
^late,  there  does  not  feem  to  be  any  reafbn  why  any  alteration  in ' 
that  eflate  fhould  zSt&.  them.  Hetice,  if  tenant  for  life,  with  a 
power  to  jointure  an  after*taken  wife,  conveys  a  life .  eftate  by 
bargain  and  fale,  leafe  and  releafe,  or  covenant  to  fland  feifed,  this 
conveyance  will  not  afFedl  the  power  of  making  a  jointure.  If  he 
even  makes  a  conveyance  in  fee  by  any  of  thefe  aflurances,  as  it 
is  not  their  operation  to  pafs  a  greater  eflate  than  the  grantor  has 
a  right  to  convey,  the  power  in  grofs  is  not  affeded  by  it ;  but  if 
he  conveys  by  £ne,  feoffment,  or  recovery,  as  thefe  afTurances 
not  only  pafs  the  eflate  of  the  grantor,  but  convey  a  tortious  fee, 
they  necefTarily  didurb  the  whole  inheritance,  and  confequently  di- 
yefl  the  feifin,  out  of  which  the  ufes  to  be  created  by  the  power 
are  to  be  fed.  They  therefore  operate  in  extindlion  of  the  power. 
A  power  in  grofs  may  alfo  be  releafed  to  any  of  thofe  in  remain- 
der :— And  if  the  whole  fee  is  in  the  terre-tenant,  fubjed  to  the 
power ;  as  where  an  eflate  is  limited  to  J.  for  life,  remainder  to 
fuch  ufes  as  he  fhall  by  deed  or  will  appoint,  remainder  to  A*  in 
/ec ;  there  if  J,  conveys  the  whole  fee  by  leafe  and  releafe,  his 
power  of  appointment,  notwithflanding  it  is  in  the  nature  of  a 
power  in  grols,  is  totally  extinguifhed*  See  Ca.  Temp.  Talbot  41. 
—It  fhould  be  obferved,  that  m  mentioning  above  the  effedl  of  a 
feoffment,  line,  or  common  recovery,  the  expreffion  is,  that  powers 
j3v^  be  extinguifhed  by  thofe  conveyances,  fiut  it  is  not  intended 
to  imply,  eithj^r  with  refpedl  to  powers  collateral  or  powers  relating 
to  the  lands,  that  thofe  conveyances  necefTarily  and  unavoidably 
cxtingut(h  the  powers  in  all  cafes.  In  fome  cafes  they  do  not. 
Thus,  in  the  earl  of  Leicefler's  cafe,  i  Vent.  278,  A,  being  tenant 
for  life,  with  power  to  revoke  by  deed  or  will,  executed  a  deed, 
ftvhereby  he  covenante4  to  levy  a  fine  to  feveral  ufes,  and  after- 
wards levied  a  fine  accordingly ;  it  was  held,  that  the  deed  and 
£ne  (taken  together)  were  a  good  execntion  of  the  power,  and  not 
an  extindlion  of  it.  Afterwards,  in  Herring  v.  Brown,  Carth.  22. 
i  Vent.  368.  37i«  Skin.  jj.  184.  where  -//.being  tenant  for  life, 
with  power  of^  revocation,  levied  a  fine,  and  afterwards  declared 
Xhe  ufes,  it  was  contended,  that  the  fine  was  an  extinflion  of  the 
power;  and  to  diftinguifh  that  cafe  from  the  earl  of  Leicefler's 
cafe,  it  was  faid,  ^bat  in  the  former  cafe  the  deed  preceded,  in  the 
latter  it  was  fubfequent  to  the  fine.  In  the  former  cafe  it  was  faid, 
the  power  was  executed,  and  an  eflate  created  by  the  deed,  fothat 
no  eflate  remained  forfeiuble  by  the  fine ;  but  that,  in  the  latter 
cafe,  thp  fine  being  firft  levied^  was  if/o  faSo  a  forfeiture  of  the 

eflate. 
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eftate,  and  the  fabfequent  dted  ciold  not*  by  uny  ioteadaieDt  of 
few,  revive  the  ]iower.  Three  judges  againft  onc>  in  the  kiiig*s 
bench,  were  of  this  o|»nion«  Bm  error  was  afterwards  broaghc  ia 
the  exchec^ner-chamber  to  reverfe  their  judgmeiic ;  and  it  was  ac- 
cordingly reverfedy  by  five  jadgcs  againft  two,  on  the  ground,  that 
the  iine  and  the  fabi^^uent  dera,  declarinj^  the  u(c$  thereof,  were 
bat  one  and  tbe  fame  conveyance.—- The(e  cales  lhew«  that  where 
a  perfon  is  tenant  for  Mfe,  with  a  general  power  of  revocation,  m 
fine  and  a  deed,  declaring  the  iiTes  of  it,  wil)  be  cooftnied  as  a  good 
cxercife  of  lhe4)0wer«  The  principles  of  thefe  cafes  may  be  ex<- 
tended  much  farther  in  argument ;  bat  it  is  by  no  means  advif** 
able  to  do  it  in  practice*  In  Canhew  23.  it  is  expreisly  (aid,  that 
if  an  eftate  is  granted  to  one  lor  life,  who  afterwards  levies  a  fine 
for  timtKunct  de  irtu^  and  declares  the  iifes  to  himfelf  for  life,  re« 
.mainder  in  fee  to  the  grantor  or  lefibr,  this  is  a  forfeitare,  not- 
withftandtng  the  declaradon  of  the  ufe.— The  fubjed  of  this  Boce^ 
and  tstvf  other  pan  of  the  dodrine  of  powers,  is  fully  and  ably 
di(ceiled  in  Mr.  Powell's  Effay  on  the  Learning  refpeding  tkc 
Creation  and  Execatton  of  Powers,  &c. 

f Note  Z99.]        (0  h-^s  to  thsgeneral  d$ariMeefrem'tiir:'^Jnmotti,p.2^g.Z^   r347«^ 

notice  was  taken  of  the  different  degrees  of  title,  which  a  pericm  ^  ^  ^ 
dilTeifing  another  of  his  lands  acquires  in  them  in  the  eye  of  the 
taw,  independently  of  any  anterior  right :  That  if  J.  is-diffinied  by 
B.  while  the  poffeifion  is  in  B,  it  is  a  mere  naked  poiTefBon,  unfnpw 
'  ported  by  any  right ;  and  that  ^.  may  reik)re  his  pofleffion,  and  pot 
a. total  end  to  tli^  poffefiion  of  ^.  by  an  entry  on  the  land,  wichoot 
any  previous  adion :  but  that  if  B.  dies,  the  pofleffion  defeends  ^m 
his  heir  by  aft  of  law.    That,  in  this  ca(e,  the  heir  comes  to  the 
poflef&on  of  the  land  by  a  lawfal  tide,  and  acquires  in  the  eye  of 
the  law  an  apparent  right  of  poflfeffion,  which  is  fo  far  good  againft 
the  perfon  difleifed,  tMt  he  nas  loft  his  right  to  recover  the  poT* 
feiiion  by  entry,  and  can  only  recover  it  by  an  a^on  at  law.    That 
the  a^Uons  iifcd  in  thefe  cafes  are  called  jpofleflbry  adions ;  bat  that 
if  J.  pemnts  the  poiFefiion  to  be  with*held  from  him  beyond  a  cer* 
t»n  period  of  time,  without  claiming  it,  or  fuffers  judgment  in  a 
peflfefTory  adtion  to  be  gWen  agunft  him  by  default ;  or,  if  being 
tenant  in  tail,  he  mokes  a  difconttnuance ;  ki  all  thefe  cafes,  ^.'a 
title  is  flrengthened,  and  J>  can  no  longer  recover  by  a  pofleffbry 
s^ion,  and  his  only  remedy  there  is,  by  an  a£tion  on  the  right* 
That  ihefe  lal:  a^ioats  are  called  droiturel  adioos,  and  that  they 
aire  the  ultMnaie  refoarce  of  die  perfon  difletfed.**— -Novv,  if  in  any 
of  thefe  three  different  ftages  of  the  adverfe  tide,  the  diflcileey 
without  any  default  in  him,  comes  to  the  pofleffion  of  the  efiate  by 
i         a  defeaiUe  ticle,  he  is*  comfidered  to  be  in  not  as  of  his  new 
right,  bat  as  of  his  ancient  and  better  right;  and  conteqacnily, 
the  rieht  of  the  periiini,  who,  fuppoiing  the  dificifee  ftiU  to  be  ia 
as  of  his  defcaiibk  eftate,  would  be  emiilcd  to  the  lands,  upon  the 
etikt  or  determtaatkai  of  that  efbte,  is  gone  for  ever.    In  thefe 
cifcumikances,  the  difieifee  is  faid  to  be  nmtttd  to  las  ancient 
ellate.    The  principal  reafon  fior  his  being  remitted  is,  that  the  per- 
fon fo  reautced  cannot  ftie  or  enter  vpon  Imnfelf ;  fo  that  in  thefe 
cafes  where  the  poffeffion  is  recoveralue  by  entry,  the  remitter  has 
the  effiaft  of  an  entry ;  and  in  thofe  cafes  where  it  is  recoverable 
by  adtioB,  it  has  the  eSe&  of  a  judgment  at  law.    BoC  there  is 
no  remitter  wher?  he  who  ^aica  to  &e  defeafibic  eltate,  comes  to 
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k  by  hk  own  $&,  or  his  own  afleot.  BencCf  the  defeafible  eftate»  ta 
intide  the  party  to  be  remitted,  maft  be  made  to  him  daring  io* 
iancy  or  coverture^  or  mud  come  to  him  by  defceilt^or  aA  of  law : 
neither  is  (here  any  remitter  where  the  ancient  eAate  is  recover- 
able, neither  by  a^ion»  nor  by  entry.     So  that  in  thoie  caies  whcttt 
the  difleifee  is  beyond  the  three  ftages  mentioned  in  the  beginning 
of  the  note,  if  he  afterwards  comei  to  the  cftase  by .  a  defea- 
iible  titky  he  remain^  feifed  as  of  that  eftate,  and  ii  not  reaacted  to 
his  more  ancient  title.    Thefe  are  the  dodrines  of  the  common 
law  refpeding  remitter.    But  diey  are  greatly  altered  by  the  fta- 
tote  of  the  27.  Hen.  VIII.    That  Aatute  executes  the  po^eAon  c^ 
the  party  in  the  fame  plights  manner,  and  fornu  as  the  ttfe  wa» 
limited  to  him :  It  operates  oinly  with  refped  to  the  firll  taker,  and 
therefore  the  i£he  of  the  iiTue  is  remitted^    By  the  flatute  of  $fc«. 
Henry  VIIL  it  is  enaded^  that  no  £ne»  feoffment,  or  other  iSt  by. 
the  hulband,  of  the  wife's  lands>  (hall  be  any  difirontinuance ;  bttt 
that  the  wife  and  her  heirs,  and  fuch  others  to  whom  the  right 
ihall  appertain  after  her  deceafe,  (hall,  notwithftanding  f«ch  £ne,  or. 
other  adj  lawfally  enter  into  her  lands»  according  to  their  rights 
and  titles  therein.     This  takes  from  the  wife,  and  thoTe  claiming 
under  her,  the  efied  of  the  .ftatute  of  the  27.  Hen.  VIII.  fo  (hat 
ihe  has  her  election  to  take  by  the  27.  Hen.  VIIL  or  to  enter  by 
«   the  32.  Hen.  VIII.  upon  which  (he  mall  be  remitted.    See  Diia- 
Gombe  y.  Wingfield*  Hobart  254.— -Sir  W.  Blackftone,  p  Com. 
Cha.  10,  observes,  that  the  dodraie  of  remitter  might  feem  fuper- 
fiooos  to  an  hafty  obferver,  who  perhaps  would  imagine^  that  £ace 
the  tenant  hath  now  both  the  right,  and  alfo  the  poSeffion,  it  Iktle 
fignifies  by  what  means  fuch  poiicdGon  (hall  be  iaid  to  be  gained^ 
But  the  wifdom  of  our  ancient  law  determined  nothing  in  vain« 
As  the  tenant's  pofTeilton  was  j^ained  by  a  defedive  title,  it  .was 
liable  to  be  overturned,  by  (hewing  that  defed  in  a  writ  of  entry  ; 
and  then  he  muft  have  been  driven  to  liis  writ  of  right  to  recover 
his  joft  inheritance;  which  would  have  been  doubly  hard*  becaufe, 
during  the  time  he  was  himfelf  tenant*  he  could  not  eftabiiAi  his 
prior  title  by  any  pofie^ry  adion :  the  law,  therefore,  remits  him 
to  his  prior  title^  and  puts  him  in  the  iame  condition  as  if  he  had 
recovered  the  land  by  writ  of  entry.    Without  the  remitter,  he 
would  have  had  jus  et  Jtifinam  feparate,  a  good  right,  but  a  bad 
po£e(]ion ;  now,  by  the  remitter,  he  hath  the  moft  perfed  of  ail 
tixlti.  Juris  ttfeifinit  cMJunSUcmm* 

148.  a.l       (')  ^*  ^^'^  ^^  ancient  right  and  the  defeafible  eftate  atme  to^  f^jote  3C0.I 
^  gethtr.    It  is  immaterial  whether  they  come  by.difcent  or  by  ad 
pf  law.    See  the  inftances  brought  by  Littleton  afterwards,  Sed. 
665,  666..and  67JS. 

49*  a.  1   .  (0  ^Jf-  Here  the  ancient  right  comis  ifter  the  defeafible  eftate.     [Note  301.] 

49«  b.  ]  (i)  III.  By  what  fir  Edward  Goifee  fays  here,  af|d  in  other  parts  [Note  30^.] 
of  this.  Chapter,  it  appears,  that  there  is  no  rtmitHr  i&  0  bare  utltt 
U  an  smmedia$t  right,  pr  to  A  hmrt  right  of  niiicn,  nor  in  thofe  ca^h 
*whtr$  thi  frtihM  dots  mi  accrue  to  the  right.  It  is  upon  the  la  ft 
gioond,  that,  where  tenant  in  tail  makes  a  difcontioaance,  the 
ifiiie  in  tail  is.  not.  remitted;  neither  is  diere  a  remitter  to  a  term 
for  years.  Hence,  if  le(S»  for  years  to  oommeac^.  at  a  future 
^  enters  ht/jiire  that  day  .(which. is.  a  di£eifin)«  and  coatinuei 


v« 
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in  pofTeilion  till  the  term  commencesy  he  ihall  not  be  remitted/  for 
the  difTcifor  acquires  by  the  difletiin  an  eftate  of  freehold ;  whicb« 
though  it  be  tortious,  the  law  will  not  diveft  from  him  for  a  term 
which  is  of  no  account.  See  2.  RoU.  Abr.  420.  k  25.  Com,  Dig* 
vol.  5. 4179  418,  419, 420. 

[Note  303.]        ( I )  IV.  By  this  and  the  following  feAion  it  appears,  that  if  part  L3  5^"  **  J 

oftife  efiate  comes  to  the  rights  it  is  remitted  for  that  part* 

fNote  304.1         ( I )  Oa  thi  inHnS  fwkicb  the  hufiani  takes  in  the  ehaitels  real  ami  L  3  5  ^  *  ^  J 

things  in  aQion  9/  bis  ivf/ir.— Some  obfervations  have  been  oficred 
to  the  reader,  in  a  former  part  of  this  work*  upon  the  nature  of  the 
eilate  which  the  hufband  takes  in  his  wife's  lands  of  freehold  or 
inheritance.  See  ante  325.  b«  note  2.  The  following  dbfervadons 
are  now  fnbmitted  to  his  confideration,  upon  the  nature  of  the  in* 
tereft  which  the  huiband  takes  in  his  wife's  chattels  real  and  things 
in  adion.— ^I.  When  the  ha/hand /nr^vivis  the  oi;^.*— -At  the  com* 
mon  law  no  perfon  had  a  right  to  adminifler.  It  was  in  the  breaft 
of  the  ordinary  to  grant  adminiftration  to  whom  he  pleafed,  till  the 
Hatnte  of  the  21ft  of  Hen.  VIJL  which  gave  it  to  the  next  of  kin  ^ 
and  if  there  were  perfons  oi  equal  kin,  whichever  took  out  admi- 
niftradon  £rft  was  entitled  to  the  furplus.  The  ftatute  of  diftibu- 
tion  was  made  to  prevent  this  injuiHce,  and  to  oblige  the  admini-* 
ilrator  to  diftribate.  In  thofe  cafes  where  the  wite  was  eirtitled 
only  to  the  traft  of  a  chattel  real,  or  to  any  chofe  in  adicm,  or  con* 
tiogent  intereft  in  any  kind  of  perfonalty,  it  feems  to  have  been 
doubted,  whether,  if  the  hufband  furvived  her,  he  was  entitled  to 
the  benefit  of  it  or  not.  See  the  commentary  abpve,  and  4.  Infi. 
87.  Roll.  Abr.  346.  AIL  15.  Wytham  v.  Waterhoufe,  Cro.  Eliz. 
466«  3.  Rep.  in  Cha,  37.  and  Giib.  Ca.  in  £q«  234.— -By  the 
22*  and  23.  Car.  11.  c.  10.  adminiftrators  are  liable  to  make  dif* 
tribations ;  but  as  the  a£l  makes  no  exprefs  mentbn  oi  the  huf* 
band's  adminiftering  to  his  wife,  and  as  no  perfon  can  be  in  equal 
degree  to  the  wife  with  the  huiband,  he  was  not  held  to  be  within' 
the  a6t.  To  obviate  all  doubts  upon  this  queftion,.  by  the  29.  Car* 
II.  c.  3.  §  25.  it  is  declared,  that  the  hufband  may  demand  admi- 
niftration  of^  his  deceafed  wife's  peribnal  ellate»  and  recover  and 
enjoy  the  fame,  as  he  might  have  done  before  the  ilatute  of  the 
2zd  and  23d  of  that  reign.— Upon  the  conftru&ion  of  thefe  ftatutes 
it  has  been  held,  that  the  huiband  may  adaiinider  to.his  deceafed 
wife,  and  that  he  is  entitled,  for  his  own  benefit,  to  all  her  chattels 
real,  things  in  adion,  truiis,  and  tytvy  other  fpecies  of  perfonal  1 

property,  whether  actually  veiled  in  her  and  reduced  into  pofief*.  | 

fion,  or  contingent,  or  recov.erable  only  by  a6iion  or  fuit.— It  was» 
however,  made  a  queition  after  the  Aatute  of  29.  Car.  U.  c.  3. 
§  25.  whether,  if  the  huiband,  having  furvived  his  wife,  afterwards 
died  during  the  fufpence  of  the  contingency  upon  which  any  part 
of  his  wife's  property  depended,  or  without  having  reduced  into 
*  poifeifion  fnch  of  her  property  as  lay  in  a&ion  or  luit,  his  repre- 
fentative,  or  his  wife's  next  of  kin,  were  entitled  to  the  benefit  of 
it.— But  by  a  feries  of  cafes  it  is  now  fettled,  that  the  reprefenta- 
tive  of  the  huiband  is  entitled  as  much  to  this  fpecies  of  lus  wife's 
property,  as  to  any  other  i  that  the  right  of  adminiflration  follows 
the  right  of  the  eilate,  and  ought,  in  cafe  of  the  hnihand*s  death* 
after  the  wife,  to  be  granted  to  the  next  of  kin  of  die  hufbind. 
See  Mi.  Hargrave's  Law  Trads,  475.     And  that  if  adouniftrati^a- 
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de  houh  Hon  of  the  wife  is  obtained  by  any  third  perfoil»  he  i^  a 
craftee  for  the  reprefentative  of  the  buiband.  See  Sqaibb  v. 
Wynne,  i.  P.  W.  378.  Cart  v.  Reeve,  ib.  381.—  II.  If  the  nvi/e 
/Hr'vi*vu  the  hufiand :''^k%  to  this  point,  there  is  a  material  differ* 
ence  with  refpedl  to  chattels  real,  and  goods,  cattle,  nkoney,  and 
other  chattels  perfonal.  All  chattels  perfonal  become  the  property 
of  the  hufband  immediately  upon  the  marriage ;  he  may  difpofe  of 
them  without  the  confent  or  concurrence  of  his  wife ;  and  at  his 
death,  whether  he  dies  in  her  life-time  or  furvives  her,  they  belong 
to  his  peribnal  reprefentaiivc.— -/^^//i^  refpeS  to  her  chattels  reaU  as 
leafes  for  years,  there  is  a  di(Hn6tton  between  thofe  which  are  in 
the  nature  of  a  prefenc  vefted  intereft  in  the  wife,  and  thofe  in 
which  (he  has  only  a  poifible  or  contingent  intereft.  To  explain 
this  folly,  it  feems  proper  to  mention,  that  it  was  formerly  held, 
that  a>d>fpofition'  of  a  term  of  years  to  a  man  for  his  life  was  fuch 
a  total  difpofition  of  the  term,  that  no  difpoiition  could  be  made  of 
the  poflible  refidue  of  the  term,  or  at  leult,  that  if  it  was  made,  the 
iirii  devifee  might  difpofe  of  the  whole  term,  notwithi^nding  the 
devife  of  the  refidue.  This  is  reported  by  Dyer  74.  to  have  been  • 
determined  by  all  the  judges  in  a  cafe  in  the  6th  of  Edw.  VI.— 
The  court  of  chancery  firlt  broke  through  this  rule,  and  fupported 
itich  future  difpofition s  when  made  by  way  of  truft.  Their  exam- 
ple was  followed  by  the  courts  of  law  in  Matt.  Manning's  cafe« 
8.  Rep.  94,.  b.  and  Lampet's  cafe,  10.  Rep*  46.'b.— >Thfs  difpoii- 
tion of  the  reiidue  of  a  term,  after  a  previous  difpofition  of  the 
term  to  a  perfon  for  his  life,  operates  by  way  of  executory  devife, 
and  the  intereft  of  the  devifee  of  the  refidue  is  called  a  poffibility; 
This  poflible  in^erefl  in  a  term  of  years  differs  from  a  contingent 
interef^,  created  by  way  of  remainder.— If  a  perfon  limits  a  real 
eftate  to  A^  for  life,  and  after  the  deceafe  ox  A,  and  if  B.  dies  in 
^.'s  life-time,  to  C  for  a  term  of  years,  this  operates  not  as  an 
executory  devife,  but  as  a  remainder,  and  therefore  is  not  to  be 
confidered  as  a  pofGbility,  but  as  a  contingent  interefl.  Now,  if  a 
|>erfon  marries  a  woman  pofTefPed  of,  or  entitled  to,  the  trufl  of  a 
prcfent  aAual  and  veiled  intereil  in  a  term  of  years,  or  any  other 

.  chattel  real,  it  fo  far  becomes  his  property,  that  he  may  difpofe  of 
it  during  her  life;  and  if  he  fnrvives  her,  it  veils  in  him  abfblutely; 
but  if  he  makes  no  difpofition  of  it,  and  fhc  fnrvives  him,  it  be-^ 
longs  to  her,  and  not  to  his  reprefentatives :  nor  is  he,  in  this  cafe, 
entidcd  to  difpofe  of  it  from  her  by  will.  If  a  perfon  marries  a 
woman  entitled  to  a  poflible  or  contingent  interefl  in  a  term  of 
years,  if  it  is  a  legal  interefl,  that  is,  fuch  an  interefl  as^  upon  the 
determination  of  the  previous  eflate,  or  the  happening  of  the  con- 
tingency, will  imntediatdy  veil  in  pofleflion  in  the  wife,  there  the 
huftiand  may  affign  it,  nnlefs,  perhaps,  in  thofe  cafes  where  the 
poflibiHty  or  contingency  is  of  fuch  a  nature,  that  it  cannot  happen 

'  during  the  bufband's  life-time.  It  is  an  exception  to  this  rule,  at 
)eaft  in  equity,  that  if  a  future  or  executory  interefl  in  a  term  or 
other  chattel  is  provided  for  the  wife,  by,  or  with  the  confent  of 
the  huiband,  there  the  hufband  cannot  difpoie  of  it  from  the  wife; 
«s  it  would  be  abfurd  and  unfair  in  the  highefl  degree  that  he 
Ihould  be  allowed  to  defeat  his  own  agreement.  But  this  fuppofes 
the  provifion  to  be  made  before  the  marriage ;  for  if  it  be  made 
fubfequent  to  the  marriage,  it  is  a  mere  voluntary  aft,  and  void 
agunfl  an  affignee  for  a  valuable  confideration.  Prec.  in  Cha« 
4s8«    Tttdor  v*  Sanvyne.   2^  Vera.  270.    Ant.  46.  b.     10.  Rep. 
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[Note  304.]  €1.  a*    HaUon,  17.    i.  Salk.  326.     i*  C2m«  Ca.  235.   L«ac>  5<4«  [3^1*^ 

Sir  Edward  Turner's  cale,  i.  Vera.  7.  Pitt  ▼.  Hoat.  KVetn.  &S.  ^ 
Walker  v,  Saooders,  1.  Eq.  Ca.  Abr.  ^%.—^Wiik  rt^p^a  H  tkit^ 
h  si^i'oft*  tbey  do  not  veft  ia  the  liufraiid»  undl  he  redoces  Uuim 
into  poifefilcn.  It  has  beeA  held*  that  the  iuifband  Bay  ktt  alone 
for  a  debt  due  to  the  wife  upoa  bond,  b«t  that  if  he  jnoed  bet  ia 
the  a6tioii«  and  recov«i«d  judgment  and  diod,  the  judgment  would 
forvive  to  her.  Oglaoder  v.  BaAon,  i.  Vera.  396.  See  Atteya 
36,  a.  Lev.  107.  Si  a.  Vez.  67 j*  The  frinctpie  of  thia  diAiiic« 
tion  appears  to  be*  that  his  brinAing  the  ai6^ioB  in  his  own  name 
alone*  is  a  diikgreement  to  his  wife's  interei}#and  imfdiea  it  to  btf 
his  intention  that  it  ihonld  not  funrive  to  her  ;  bat  if  he  bringt  die 

~  a^lion  in  the  jomt  names  of  himftlf  and  his  wife,  the  joc^ment  ts» 
that  they  both  flKwld  recover :  fo  that  the  forviviog  wiie^  not  tbe 
reprefentative  of  the  hiUbaad*  is  to  bnng  xkt/circ/kcim  on  dw 
judgment*  His  bnaging  the  adioni  therefoffe,  ia  the  joint  amaea 
of  htoifclf  and  his  wiw>  does  ndt»  in  eie6l«  alter  the  property,  or 
(hew  it  to  be  hu  intention  that  it  ihould  be  altered.  Ia  y  Adc  21 4. 
lord  Hardwjcke  is  reported  to  iay»  that,  at  law*  if  the  lio(band  haa 
recovered  a  judgment  for  a  debt  of  the  wife,  and  <yes  before  eae- 
cutioD*  the  furviving  wife,  not  the  hoih^Qd's  execator^  is  entitled. 
This  appears  to  be  the  general  principles  of  the  eoarts  of  la«r«  te«> 
^le^ng  the  inier^ft  whi^h  the  halband  takes  in,  aad  the  power 
given  him  over,  the  thiags  ia  adioa  of  his  wife :  but  the  eoarts  of 
equity  have  admitted  many  very  aice  diftiadions  lefpedHng  them, 
lit,  a  fettlement  made  before  auurriage*  if  made  in  oonideraiion 
of  the  wife's  fortune,  entitles  the  repreientative  of  the  hnlbaad 
dyine  in  his  wife's  life*time,  to  the  whole  of  her  things  in  afiion^ 
but  It  has  been  faid,  that  if  it  is  not  made  in  confideraiion  of  her 
fortune,  the  furviving  wife  will  be  entitled  to  the  things  in  adioD^ 
the  property  oi  which  has  not  been  reduced  by  the  huAand  in  his 
life-time :  fo»  if  it  is  in  conlideratioB  of  a  particular  part  of  hev 
fortune,  fuch  of  the  thiags  in  adion  as  afc  not  comprifed  in  that 
part,  it  has  been  faid,  furvive  to  the  wife.  See  Cldand  v.  Cldandy 
Cha.  Free  63.  a.  Vera.  foa.  Adams  v.  Cok,  Caf.  Temp.  Tal- 
bot  168.  In  the  cafe  of  filois  and  the  coaa^efs  of  H«eibrd«  a* 
Vera.  501.  a  fettlemeat  was  made  for  the  benefit  of  the  wife,  bet 
no  mentioA  was  made  of  her  perfofial  eUate*  Lord  Keeper  decreed 
that  it  ihould  belong  to  the  reprefentative  of  the  hofeaad  2  aad 
feid,  that  in  all  cafes  where  there  was  a  fettlement  equivalent  to  the 
wife's  portion,  it  ftonld  be  intended  that  he  is  to  have  the  pordea^ 
though  there  is  no  agreeaMOt  ibr  that  pufpafe.  See  £q.  (Ja.  Abr« 
p.  69%  ad.  If  the  httfband  cannot  recover  the  ddngs  in  a£Uofi  of 
his  wife  but  by  tlie  aiiitiance  of  a  court  of  eqaky,the  court*  opo» 
^  the  principle  that  he  who  feeks  equity  muA  do  e^ity,  will  not  give 

Jum  their  aAftaace  to  recover  the  property*  unlefs  he  either  baa 
made  a  pravieus  proyifion  for  her,  or  agrees  to  do  it  oat  of  dm 
property  prayed  fer ;  or  unlefs  the  wife  appears  in  courtf  and  tn»* 
fenu  to  ihe  property  being  made'  over  to  him.     2.  P.  W.  641* 

,  X,  P.  W.  12.  1  anfk^ld  v.  Davenporc,  Toihill  17^.  a.  Vea.  66^ 
rJekher  wi^l  the  coun>  where  no  fetUe^cnt  is  made  for  the  wife» 
dire^^  the  fertujie  .to  be  paid  the  huihaad,  in  ^ail  oafes  where  flm 
appears  in  Qourt  perkmallyi  and  confents  to  it.  a.  Vecf/^*  It 
appears  to  be  i^reed  ^at  the  intereil  is  riways  payable  to  cht 
hufband,  if  he  maintains  his  wife,  a.  Ves.  0i.  a.|  yet,  where  the 
hi'lhand  rcpeives  a  great  pan  of  x^.  wife's  ffpfrtuaej  and  wiU  not  . 

feiilc 
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fettle  the  reft,  the  court  will  not  only  flop  the  payment  of  the  re- 
fidue  of  her  fortune,  but  will  even  prevent  his  receiving  me  irte- 
reft  of  the  refidue,  that  it  may  accumulate  for  her  benefit.    3.  Aik. 
21.     3d,  Volunteers  and  affignces  on  a  commiflion  of  bankrupicy, 
are^  in  cafes  of  this  nature*  fubjc6t  to  the  fame  equity  as  ihe  huf« 
band;  and  are  therefore  required  by  the  court,  if  they  apply  for  its 
aOTiftance  in  recovering  the  wife's  fortune,  ro  make  a  proper  provi- 
sion for  her  out  of  it.     2.  Aik.  420.     Jacobfon  v.  Williams,   1. 
P.  W.  382.     But  if  the  hulband  affigns  either  the  truft  term  of  his 
wife*  or  a  thing  in  adlion  for  a  valuable  confideration,  the  court 
does  not  compel  the  afli^ee  to  make  a  provifion  for  the  wife.    See 
£t  Edward  Turner's  caie,  1.  Vcrn.  7.    Jn  the  cafe  of  Pitt  v.  Hunt, 
I.  Vern.  18.     Lord  Chancellor  Nottingham  expreffed  great  fur- 
prize  at  the  determination  in  fir  Edward  Turner's  caie,  but  he 
thoaght  him felf  bound  by  it.     Lord  Tburlow,  by  the  manner  in 
wliich  he  is  reported  to  have  exprefTed  himfelf  in  thecaufe  of  Wor- 
ral  V.  Marlar*  and  Bufhnan  v.  Poll,  (fee  Mr«  Cox's  very  valuable 
edition  of  Peere  Williamj's  Reports,  note  to  page  459,  vol,  J.) 
jfeems  to  be  of  the  fame  way  of  thinking.     His  lordfhip  there  faid, 
^*  he  had  confidered  the  feveral  cafes  upon  this  fubjic^,  and  did  not 
*'  find  it  any  where  decided,  that  if  the  hulband  makes  an  aduai 
*'  alignment  by  contrafl  for  a  valuable  confideraticn,  the  aifi^^nee 
f  ihould  be  bound  to  make  any  provifion  for  the  vvif'j  out  of  (he 
"  property  afligned;  but  that  a  court  of  equity  has  much  greater 
**  confideration  for  an  aflignment  adually  made  by  contrad,  than  fur 
*'  an  ailignment  by  mere  operation  of  law:  for  as  to  the  latter,  his 
*'  lordihip  declared  it  to  be  his  opinion,  that  when  the  equitable  in- 
**  terefl  of  the  wife  was  transferred  to  the  creditor  of  the  hu(band  by 
y  mere  operation  of  the  law,  he  (hould  exadly  be  in  the  place  of 
*'  the  hufband,  and  was  fubjefl  precifely  to  the  iame  equity  in  re(pc6i 
*'  of  the  wife."   4th,  But,  notwithlUnding  the  uniform  and  carneil 
foHcitude  of  the  courts  of  equity  to  make  fome  provifion  for  t!)« 
)vife  out  of  her  fortune,  in  thofe  cafes  where  the  hufband,  or  thof^ 
claiming  under  him  by  a6l  of  law,  cannot  come  at  it,  wiciiout  the 
aflfilbnce  of  the  courts,  Hill  it  does  not  appear  tha:  they  have  ever 
interfered  to  prevent  its  being  paid  the  hufband,  or  to  inhibit  him 
from  recovering  it  at  law.    2.  Atk.  420.     In  Cha.  Prec.  4x4.  it  is 
obferved,  that  if  the  truflees  pay  the  wife's  fortune,  it  is  without 
remedy.     5th,  Money  due  upon  a  mortgige  is  confidered  as  a 
thing  in  adticn.     It  feems  to  have  been  formerly  underitood,  that 
.as  the  hufband  could  not  difpofc  of  lands  mortgaged  in  fee  without 
the  wife,  the  ^(late  remaining  in  the  wife  earned  the  money  along 
with  it  to  her  and  her  reprefentatives;  but  that  as  the  hu/band  had 
the  abfolute  power  of  a  term  of  years,  there  was  nothing  to  keep 
a  mortgage  debt,  fecured   by  a  term,  from  going  to  the  hufband 's 
reprefentatives:  but  this  diirindtion  no  longer  prevails  ;  and  it  i5 
now  held,  that  though,  in  the  cafe  of  a  mortgage  in  fee,  the  legal 
fee  of  the  lands  in  mortgage  continues  in  the  wife,  Ihe  is  bat  a 
truflec,  and  the  truil  of  the  mortgage  follows  the  property  of  the 
debt.     See  Bofviell  v,  Brander,  ift  Peere  Williams,  458.     Bates  v. 
J)andy,  a.  Atk.  zoj*    6th,  If  baron  and  feme  have  a  decree  for 
money  in  the  right  of  the  feme,  and  then  the  baron  dies,  the  benefit 
of  the  decree  belongs  to  the  feme,  and  not  to  the  executor  of  the 
Jiufband.    This  was  certified  by  Hyd/:  c hie f-ju (lice,  and  his  certi- 
ficate confirmed   by  iord  chancellor^  Michaelmas,   15.  Car.  11. 
fanners  v«  Mar^inj  1.  Cha.  Ca.  27.     If  the  wife  has  a  judgment, 

(  F  f  )  and 
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and  it  is  extended  upon  an  elegit,  the  hnfband  may  affign  it  withoat 
a  confideration :  fo  if  a  judgment  be  given  in  truft  for  a  feme  fole, 
who  marries,  and,  by  confent  of  her  truftees,  is  in  pofleflion  of  the 
land  extended » the  hufband  may  alCgn  over  the  extended  intereft; 
and  by  the  fame  reafon»  if  the  feme  has  a  decree  to  hold  and  enjoy 
knds  dntil  a  debt  due  to  her  is  paid,  and  (he  is  in  pofleflion  of  the 
land  under  this  decree,  and  marries,  the  hufliand  may  affign  it 
without  any  confideration,  for  it  is  in  nature  of  an  extent.  3.  Peere 
Williams,  200. 

[Note  305.]       (i)  But  they  fltall  zo  to  the  admimlha.tor  de  hnii  non;   ^^  [^5^*^ 

fliould  they  go  to  the  hufband,  the  creditors,  legatees,  &c.  of  the 
deceafed  would  be  thereby  wronged.    Nofe  to  x  lib  editiw. 

[Note  306.]       (1]  The  reafons  why  eftoppels  are  dlowed,  feem  to  be  tbefe :  [  ^5^*  ^ 

No  man  ought  to  alledge  any  thing  but  the  truth  for  his  defence^ 
and  what  he  has  alledged  once,  is  to  be  prefumed  true,  and  there* 
fore  he  ought  not  to  contradift  it ;  fbr  as  'tis  faid  in  the  4.  h%SL 
itj2,  alkgoMj  contraria  non  eft  auiiendus*  Secondly,  as  die  law  can^ 
not  be  known  till  the  fa£b  are  afcenained,  ib  neither  can  the  trotfi 
of  them  be  found  out  but  by  evidence;  and  therefore  'tis  reafcm* 
able  that  fome  evidence  fliouId  be  allowed  to  be  of  ib  high  and 
concluflve  a  nature,  as  to  admit  of  no  contradiQory  proof,  l^ott  /» 
the  w'ih  e^iion. 

[Note  307.]        (1)  y.  FroA  this  paflage,  and  others  mentioned  both  by  Lit-  [353*  ^« 

tieton  and  Coke,  it  appears  to  be  a  general  rule,  that  the  rtmitter 
fiall  take  effeSt  though  the  eft  ate  nvhich  made  the  remitter  it  n/eidahlei 
as  if  it  be  taken  from  an  infant,  a  feme  covert,  or  npefU  condition. 
See  Com.  Dig. .vol.  5.  415* 

[Note  308.]        (i)    Since  Littleton  wrote,  feverid  ftatutcs  have  been  pafledtrj^J.b* 

which  have  given  rife  to  a  great  extenfionpf  the  dodrine  refpe^tng 
alienations  by  hufbands  of  their  wives  eftates.  Thefe  are  chiefly 
the  (latutes  of  the  4.  H.  7.  refpefling  the  force  and  effect  of  fines, 
'the  27.  H.  8.  for  transferring  ufes  into  pofleffion,  and  the  32.  H.  8« 
for  prcferving  the  eftatcs  of  wives  againfl  the  alienations  of  thciT 
hufbands.  The  reader  will  find  the  eflefl  of  thefe' ftatotes  Upon  the 
dodrine  of  remitter,  inveftigated  in  a  very  copious  and  noafterly 
manner  in  Ibrd  chief-jnftice  Hobart*s  account  of  his  armment  on 
giving  judgment  In  the  cafe  of  Duncomb  v.  Wingfield.  See  iiia 
Kep.  page  254. 

♦{Note  309.]  •     (1)  'VT.  Thus  it  may  be  laid  down  as  another  general  rule,  that  f  -ifl.  I 

a  reinitter  ta  the  fOrticMiar  eftate,  it  a  remitter  to  him  in  the  rtverjme  *•  ^^ 
9r  remainder.     See  Com.  Dig.  vol.  5*  417* 

[Note  3!e.]       (i)  Co.MSS.  2^5.  /.  33.  £//«.  Elmer  nf.  Thaciett.    ^e  ^4* [355-  ^ 

luaj  this.     Elmer  and  his  ivife,  tenant  in  dower^  brought  quod  ei  dc« 

.  forceat  verfus  1P\  Thacker,  *who  pleaded,  that  30.  Elite,  he  hr^stght 

^nuafte  againft  the  demandants  tjcho  appeared t  and  upon  nihil  dtdt  ff^% 

Thacker  recovered  damages  and  had  judgment.     The  defnandantt  nr- 

plied,  nul  waft  fair.     The  tenant  demurred  in- law;  and  the/ipoitn 

ivsre^  moved f  \Jt,  Whether  quod  ci  deforceat  lies  upon  recovery  hy  dt^ 

.fault  againft  tenant  in  dower  in  nvafte.     2d,  Admitting  that  it  dott^ 

-vehfther  quod  ei  deforce  at  iirs  vpnn  the  recovery  hy  nihil  dicit,  at  fhh    ' 
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tafi  is.^  As  io  thi  /ec'ond  pointy  the  whole  court  refoliied  ckarly,  that 
^ood  ei  deforceat  ^oee  not  lie  \  for  in  as  much  as  the  judgment  upon 
nihil  dicit  is  after  appearance^  there  the  default  it  not  the  caufi  of  the 
judgment  \  and  thk  ftatute  fays  ^  per  defklcam:  and  for  this  rgafon 
Judgment  tvqs  gi'oen  againfi  the  demandant,  as  appears  afierwards  in 
P^ge  356.  But  ess  to  the  \ft  point  it  ^as  ohjeSed,  that  quod  ei 
deforceat  does  not  lie  upon  default  of  tenant  in  donuer  in  nnafte,  as  if 
the  cafe  here  ;  for  if  it  Jbould  lie  in  this  cafe,  hefoall  Moid  the  verdi^ 
'tfttuelve  men,  which  was  not  the  intention  oftheftatute,  but  only  to 
relievt  the  tenant  tuhere  he  makes  default ;  therefore,  in  as  much  as  tkt 
'tenant,  notwithftanding  the  default,  might  vi-ve  evidence  to  the  jury, 
then  entery  perfon  in  policy  might  make  default,  if  afterwards  he  might  , 
frevail  upon  evidence  to  have  quod  ei  deforceat :  and  the  reafon  of 
F,  N.  B.  is,  that  the  merdiS  hcks  found  wafte,  %•  Hen.  2.  If  Hi 
wajie  the  jury  find falfely,  attaint  lies,  and  21.  Hen.  6.  56.  34.  Hen. 
€.  \zr,  fo  where  the  affijk  is  awarded  for  default,  yet  the  tenant  may 
haffe  attaint,  if  it  he  found  againft  him  hy  falfe  oath.  17.  Ed.  2. 
Attaint  ^9.  34'.  JJeit.  6.  7.  Prior  recovers  in  wafie,  and  has  a  ivrit 
vf  enquiry  in  vuafte,  and  the  flferijf  returns  the  wafte  20  mdrks,  and 
onwards  that  hefiall  recover  the  place  wafted,  and  treble  damages,  and 
that  heflyall  have  execution  for  the  damages  immediately,  licet  ceflfet 
execution  for  the  thipg  nnafted  till  the  collufion  Jhould  be  enjuired  into, 
therefore  the  damans  are  the  principal ;  for  it  it  no  vahere  found  that 
execution  Jbould  6e  azuarded  of  the  acceffory  before  the  principal:  and 
.for  this  reafon,  12.  Rich.  2.  Eflrepement  (>  Judgment  Jhall  not  be  given 
in  the  eftrepen^nt,  becaufe  it  is  only  the  accej/ory,  until  judgment  Jhall  be 
given  in  the  principal  plea.  And  in  Elmer* s  cafe,  ante  3  5  ^^  //  vjof 
refolved,  that  this  vurit  lies  upon  recovery  by  default  in  v:afte  againft 
tenant  in  dower,  or  any  other  tenant  for  /r/f.-^Lord  Note.  MSS. 

?5*  b.  1      (^)  ^^^  Edward  Coke,  in  his  commentary  on  the  ftatute  of  Gloa-  flfbte  %ti,V 
^  *''  ccfter,  2.  Inft.  z%6.  obfferves,  that  regalariy  in  perfonaland  mixed 

actions  damarges  were  to  be  recovered  at  the  common  lav(r;  bat  that 
in  real  a£tions  no  damages  were  to  be  recovered  at  the  common  law^, 
becaufe  tbe  court  could  not  give  the  demandant  that  which  he  de« 
manded  not ;  and  the  demandant  in  real  anions  demands  no  da* 
mages  either  by  writ  or  counts    The  aiSfe  was  a  mixed  a^on ; 
and  th^^fore  if  updh  the  trial  the  demandant  made  out  his  title» 
his  feifiny  and  his  diiTeifin  by  the  tenant,  he  Had  judgment  to  re- 
cover his  feifin  and  his  damages  for  the  injury  fuftained.     But  the 
damages  in  thefe  cales  were  awarded  againll  the  dinfeifors  only,  and 
not  againfi  their  alienees  or  tenants.    The  ilatute  of  Marlbridge, 
$2.  Hen.  III.  c.  16.  gave  damages  in  a  writofmortaunceftor  againft 
tbe  chief  lord.     The  ftatute  of  Gloaceder,  6.  Ed.  I.  was  a  con* 
tiderable  exteniion  of  the  law  of  damages.     It  ordained,  that  if  the 
difieifor  (hould  alien  the  lands,  and  mould  not  have  whereof  da* 
magef  might  be  levied,  the  perfon  into  whofe  hands  the  tenements 
came  Ihoiud  be  charged  with  the  damages,  fo  that  each  (hould 
«nfwer  for  the  time  he  held  them ;  that  the  di/feifee  fiiould  recover 
damages  on  a  writ  of  entry ySrr  dijjetfin  againft  him  who  was  found 
tenant  againft  the  diflcifor ;  that  damages  fiiouM  for  the  future  be' 
recovered  in  a  writ  ofmortaunceftor,  as  in  one  of  novel  diifeifin; 
andalfo  in  writs  of  coiins^ge,  aiel,  and  befaiel;  and  generally,  that 
damages  {hould  in  all  cafes  be  rendered  where  the  land  was  re- 
•     covered  againft  a  roan 'upon  his  own  intruiion,  or  his  own  a£). 
^\xt  ftatute  then  meuticns,  that  till  that  time  damages  had  been 

(  F  f  2  )  taxei 


Lib*  3.      (pa-p;  13-         Of  Warrantle.       Seft.  677—607. 

taxed  only  to  the  value  of  the  iflbes  of  the  land  r  it  was  therefore 
provided,  that  a  demandant  in  future  (hould  recover  the  cods  of  the 
writ  purchafed,  together  with  the  damages,  not  only  in  the  above 
ir.flanccf,  but  generally. in  cafes  where  he  was  entitled  to  recovtr 
damages.  Tho'  this  ftatute  only  mentions  the  cofts  of  the  writ, 
the  conftruflion  of  it  has  been  extended  to  the  whole  expcnce  of 
carrying  on  the  fuit.  Before  this  flatute  the  julHces  in  eyre  ufed, 
where  the  plaintiff  obtained  a  verdift,  to  compote  the  expcnces  of 
the  fuit,  and  in  alTefiing  damages,  altefled  a  fum  fufficiem  to  fatisfy 
that  expcnce,  as  well  as  the  damages.  The  (latute  of  Marlbridge 
gave  co(U  in,  particular  cafes  to  the  defendant;  fo  that  it  is  a 
miftake  to  fay,  that  the  (latute  of  GlouceHer  was  the  firft  flatute 
by  which  cofts  were  given.  See  Sayer's  Law  of  Cofts,  p.  3.  The 
gcnctsl  law  of'cofls  ftill  rells  on  the  ftatute  of  Giouceftcr ;  fo  that 
where  coTls  were  not  recoverable  before  that  flatute,  they  r.re  not 
recoverable  now,  untefs  in  thofe  cafes  where  they  have  been  gives 
by  fome  fubfequent  flatute. 

[Note  312.]        (,)  VII.    The  remitter  defeats   the   ^rongfd  efidte  /nuneJiai*ij  [j;j. 

*w.'f/jeut  entry;  yet  where  both  eftates  are  wafveable  by  a  wife, 
without  prejudice  to  a  third  perfon,  flie  may  waive  which  flic 
pleafcs.  But  if  a  third  perfon  is  inrere(h:d,  fhe  muft  take  her 
ancient  cflate.  Thus,  if  there  be  a  feoffment  to  the  hufband  and 
\y\fc  in  tail,  remainder  to  j4.  the  hufl)and  difcontlnues,  and  takes 
tack  an  cflate  to  him  and  his  wife  in  tail,  remainder  to  B.  though 
the  wife  in  refpcdl  to  hsrfclf  may  take  either  the  original  cflate 
tail,  or  the  eflate  tail  created  by  the  feoffment,  both  the  e(?atcs 
being  after  marriage ;  yet  flie  ought  to  take  the  firfl,  being  for  the 
benefit  of  u^.  the  rightful  remaindcr-man.     Hob.  7!.  255. 

[Note  313.]        (0    VIIJ.    The    remitter    defeats   eitirely  the   lAjrengful  eflatft  [jf^'^ 

and  confequentJy  every  thing  annexed  to  of  ijfulng  out  of  it.  Sec 
ant.  Scdl.  659.  665,  666.  and  pofl.  Scft.  686,  687.  But  an  eflate 
made  of  the  land  itfelf  by  him  who  is  remitted,  as  a  leafe  for 
years,  is  not  defeated  by  the  remitter.— See  .Com.  Dig.  vol.  5. 
416. 

[Note  3I4-]       {i)  Htrc  Little/on  begins  to  treat  cf  remitter  to  lodiei /^ildiic,         [3^^* 

[Note  315.]    .     (0  The  do^rine  of^iiananty  was  formerly  one  of  the  moflin-  [3^5* 

terefting  and  ufeful  articles  of  legal  learning;  but  the  eife^l an<i 
operation  of  warranties  having,  by  repeated  ;kHs  of  the  legiilaturc, 
been  reduced  to  a  very  .narrow  compafs,  it  i>  become  in  mofl  rc- 
fpedls  a  matter  of  fpcculatlcn  rather  than  of  ufe.  In  fomc  In■ 
flances,hovvcver,  warranties  have  ftill  a  powerful  influence  on  our 
landed  property;  and  there  is  nopart  of  cur  jurifprudcn.c  towbiw 
the  ancient  v/ri:ers  have  more  frequently  vecourfc  to  explain  and 
illuflratc  iheir  legal  doarincs.  Hence  abfirufc,  and  in  mofl  refpe^s 
Obfoletcas  the  learning  rcfpedling  it  unqucflionably  is,  it  coqunwi 
to  dcferve  the  attention  of  every  perfon  who  wifhes  to  obtain  ac- 
curate notions  of  thofe  branches  of  our  laws,  which  are  niqrc  iflir 
mediately  connedlcd  with  the  dodrines  that  refpcd  the  alicnaiioa 
of  landed  property. 
In  the  civil  law  warranty  is  defined,  the  obligation  of  thefcncr 

to  put  a  flop. to  the  eviction  and  other  troubles  which  tihc  buyer  U- 

fen, 
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fers,  in  the  property  purchafed.     Eviftion  is  defined  to  be  the  lofs 
which  the  buyer  fuffers,  either  of  the  whole  thing  that  is  fold,  or  of 
a  part  of  it,  by  reafon  of  the  right  which  a  third  perfon  has  to  it. 
The  other  troubles  are  thofe  which,  without  touching  the  property 
c/ the  thing  fold,  diminiih  the  right  of  the  purchater;  as  if  an/ 
cne  pretends  a  right  to  the  ufufruft  of  the  lands  (old,  to  a  rent  ifTu* 
ing  out  of  them,  to  a  fervice,  or  any  other  thin^  of  the  like  nature. 
The  boyer  being  thus  evified  or  troubled  in  his  poiTeiSon,  has  his 
recoQrfe  to  the  feiler  to  warrant  him.     This  warranty  is  either  in 
Ja^wt  being  that  fecurity  which  every  feller  is  bound  to  give  for 
inaintatning  the  buyer  in  the  free  pofieflion  and  enjoyment  of  the 
thing  fold,  although  the  fale  makes  no  mention  of  it ;  or  in  d^ed, 
being  that  kind  of  particular  or  conventionary  warranty,  which  the 
'  feller  and  buyer  regulate  among  themfclves.     See  Dornat,  1.  i .  tih 
2.  %  lo.     By  che  practice  o^the  Roman  laiv^  the  buyer  might,  inr- 
mediately  after  the  evid^ion  or  trouble,  give  notice  of  it  to  the  feller, 
who  then,  if  he  thought  proper,  might  make  himfelf  a  party  t^  the 
adion,  and  defend  it ;  but  till  the  fentence  was   pronounced,  ths 
buyer  could  not  bring  his  aflion  of  warranty  againk  the  fe|ler : ,  and 
the  adHon  was  brought  before  the  judge  of  the  place  in  which  the 
^ller  was  domiciliated.    But  the  practice  is  di€erent  in  the  Courts 
•of  law  ht  France,    There,  the  buyer,  when  he  gives  notice  of  the 
adlion  to  the  feller,  may  bring  his  aflion  of  warranty  againlt  hini 
before  the  judge,  before  whom  the  original  aftion  is  brought;  aiiH 
if  he  cannot  defend  ihe  adlion,  the  judge  cohdemns  him  to  indem- 
nify the  feller,  by  the  fame  fenten4;e  by  which  he  pronounces  in 
/avoojr  of  the  plaintiff  in  the  original  caufe.    See  Fotbiir  Trait e  dis 
Contrasts  de  f^enu,  partie  2.  c.  i.  feft.  t,  art,  5.   §.  ?.     The  fir/t 
warrantor  may  call  upon  another  to  warrs^nty ;  he  in  the  fame 
manner  may  call  upon  a  third.     But  to  prevent  the  delays  whicTi 
miifl  unavoidably  enfue  from  multiplying  warranties,  a  fourth  war'r 
ranter  is  sK>t  permitted  to  intervene,  except  iq  particular  circum- 
llances.    The  degrees  alfo  niuft  \}c  obferved.     £ach  perfon  muti 
vouch  bis  own  immediate  warrantor,  as  it  is  not  lawful  for  him  tb 
vouch  any  of  the  ulterior  warrantors.     After  the  warrantor  has  erf- 
tered  into  the  warranty,  the  perfon  warranted  may  either  procee(i 
in  his  defence  jointly  with  the  warrantor,  or  Ic^ve  ihe  caufe  to  him 
folely.     The  fentence  binds  them  both  ecjually.     If  the  perfon 
againft  whom  the  adlion  is  brought  be  evidled  or  troubled  in  hiis 
fX>irefiion  by  the  fentence  of  the  judge,  he  has  a  claim  upon  the 
warrantor  for  a  complete  indemnificacion.     Sometimes  the  precife 
fum  to  be  paid  by  way  of  indemnity  is  fixed  and  agreed  to  by  the 
parties  upon  the  making  of  the  contradt ;  but  penal  obligations  of 
this  nature  are  greatly  difconntenanced  by  the  laws  of  France.     I^ 
is  always  in  the  breatt  of  the  judge  to  moderate  or  encreafe  them  i 
but  they  cannot  be  cncreafed  either  by  the  exprefs  contradt  of  tKfe 
parties,  or  the  ec^uity  of  the  judge,  to  more  than  double  of  the  pro» 
perty  evidted.     See  TraUg  des  E  virions  et  de  la  Gar  antic  Formelli, 
far  Monf,  Bert/ftiot,  1.  vol.odK  Paris,  1781. 

The  warranty  treated  ofby  Littleton  in  this  Chapter,  is  evidently 
cf  fiudal  ixtra&ien^  being  derived  from  the  obligation  whicA  thb 
•lord  was  under,  by  that  iyftem  of  polity,  to  defend  his  tenant** 
dtleto  the  land  againft  all  claimants.  If  the  tenant  was  evidled, 
the  lord  was  bound  to  make  him  a  recom pence,  by  giving  birn 
lands  of  equal  value  to  thofe  evidted  from  him.  The  dodlrine  an^ 
pradlice  of  warranty,  in  the  early  ages  of  the  feudal  law  is  thus  firt 
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[Note  315.]    forth  in  the  book  of  the  Fiefs,  dc.  2$.    It  b  thera  AMed  tbai  a  rq6<.l« 

VaiTai  held  a  fief  from  the  lord»  and  being  difturbed  in  hb  pofleffioft  LJ   J 

of  it>  called  upon  the  lord  to  defend  him.    The  lord  refufied  tt>  ap« 

pear  before  the  judge,  by  which  the  vaiZal  loft  hb  caufe.     The 

vaiTal  thereupon  demanded  a  recompence  from  the  lord.    The  Iptd 

faid  in  anfwer  that  the  vaflal  never  held  the  iief,  nor  lec^ved  eke 

invelliture  of  it  from  him.    The  v^iflal  replied*  that  he  held  the 

fief  from  the  lord,  and  had  been  invefted  with  it  by  him  i  that  he 

had  called  upon  the  lord  to  defend  the  pofleffion  on  the  trials  aod 

that  the  lord  did  not  then  deny  the  lands  being  held  of  hia9«     AH 

this  she  vaflkl  proved  b^  proper  witneifes.     Upon  dus  c^fir  it  was 

held,  chat  when  a  vailal  is  didarbed  in  the  poffeffion  of  hb  fiel^  if 

he  calls  on  the  lord  to  defend  him.  and  it  appears  on  the  trUl  tha(  , 

the  lord  invefled  him  with  a  fief  that  did  not  belong  to  him»  th^  loni- 

b  bound  either  to  give  him  another  fief  of  equal  valoe,  or  the  price 

of  it  in  money  ;  and  that  he  is  bound  to  do  thb  as  fopn  as  it  deariy 

appears  that  die  va^Tal  will  be  evided  of  the  Mi  but  (h«t  if  chie 

lord  denies  that  the  iitf  is  held  of  him*  and  that  the  vafiSil,  or  any 

of  his  anceftofs,  were  invefted  with  it  by  him»  and  the  vaflal  prorea 

thofe  faAs*  either  by  an  inftrument,  ^operly  authenticated*  or  by 

the  peel's  of  the  court,  the  lord  muft  give  hijai  another  fief;  or  may 

be  but  to  his  oath«  that  neither  the  vafiid  nor  any  of  hb  anceftor^ 

liela  the  fief  from>  or  were  invefied  with  it  by  him,  or  any  of  his 

anceftors.    If  the  lor4  does  this,  he  is  to  be  ac^uitted.-^ir  MartiA 

Wright  feems  to  queltion  whether  the  lord's  obUgation  to  ptoceAar 

defend  the  feudatory,  made  him  findendy  liable  ap<m  eviftioii 

(without  any  fraud  or  defed  in  him)  to  compenfate  the  bfs  of  the' 

fief.    He  obferves,  that  it  can  hardl^  be  imagined  that  whik  iesds 

were  precarious,  and  held  at  the  will  of  the  lord,  or  indeed,  that 

while  they  were  generoufly  given,  without  price  or  fiipolafied 

render,  the  lord  ihoold  be  fubje£b  to  foch  a  lofs  ;  cfpedally  fiooe  it         ' 

b  likelv  that  the  lord's  obligtdon  upon  evi£^ioa  rather  prevailed 

upon  tne  reafon  of  contraded  and  improper  feuds,  than  from  the 

saturfe  of  a  pure  Original  feud.    He  obferves,  that  noae  of  tbe 

indent  feudifts  make  any  fuch  didin^lioo,  but  that  all  of  them  fap- 

Bofe  the  lord's  obligatipa  upon  evidion  to  have  been  genenl ;  |rflt 

he  aflerts  they  muE  be  unaerfiood  to  fpeak  of  the  times  io  wh»ck 

•     they  wrote,  when  improper  feuds  chiefly  prevailed.     See  Introdoc* 

to  die  Law  of  Tenures,  p.  a8, 3^,  ^xx-^-Upon  a  principle  finuJar  to 

that  upon  which  this  diftinaion  is  grounded,  u  feems  to  have  boe» 

formerly  made  a  queftion  by  the  writers  on  the  feudal  laws  of  the 

German  and  Italian  ilates,  whether  inveftiture  sdone^  witboiit  any 

exprefs  promife  or  undertaking  on  the  part  of  th^  lordi  eaitdedthf! 

tenant  to  claim  an  equivalent  from  the  lord,  in  cafe  of  evidion. 

Rofentall,  a  German  feudift  of  great  authority,  has  fiated  thia 

quedion,  and  the  authorities  upon  which  the  two  pppofite  opuuoat 

ferpcding  it  are  founded.     He  mentions  it  to  be  his  own  ophiioiiA 

that  invelliture  alone  without  any  promife,  endded  the  tenant  to  i^ 

^^uivalent ;  and  he  fays,  that  the  greatell  part  pf  tho(e  who  maia^- 

tarn  the  oppcfite  opinion,  admit  that  the  lord,  though  ha  ha*  flude 

bO  promife,  is  bound  to  give  an  equivalent^  if  the  fiefwe(«  ^»i^mMSk$ 

[granted  for  fer vices  done;  or  otherwife,  in  the  way  of  reoiaMsa^ 

uon*     See  ko/entaU  Tra^atus  a  SjMffa  ictius  Juru/imMA,  ColL 

AUob.  1610.  vol.  }.  460,  47o.<-^In  a  more  recent  pi^hBcatioi^  aa» 

brefsly  on  the  fubjedi  of  gratuitous  fiefs,  it  b  held,  thatdi«  hud  ti 

W^  tp  M^i  die  fief|  and  to  |ive  t^  mmi^\  m  «yuf|i]fm»if  i^ 
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ift  CYtdied  from  him.    The  tathor  ftates  the  objefUbn  made  by  fir 
Mtrun  Wright ;  and  in  aiifwer  to  it  obfervesj  that  the  feudal  con- 
tniEt  and  connexion  between  the  lord  and  tenant  is  fuch,  as  diiHn- 
guiihes  it  from  a  voittntary  donation,  and  neceiTarily  includes  thit 
obligation  upon  the  lord.     See  Fetti  Scbidtzii  DUJertutio  de  Feud9 
€»ratigg  in  yemchen  Tbefcaurui  JurisfeuJalis,  Franco Jurti  ad  Mxnuni» 
torn.  2.  556.  567,  568*     It  (hodd  ieem  that  with  us  anciently* 
every  kind  of  homage,  when  received,  but  not  before,  bound  the 
lord  to  acquittal  and  warranty ;  that  is,  to  keep  the  tenant  frte 
from  diibeis,  entry,  or  other  moleftation,  for  fervices  due  to  the 
lords  paramount,  and  to  defend  his  tide  to  the  lands  againft  all 
others ;  but  that  in  rub(eqaent  times,  the  implied  acquittal  and  war- 
ranty were  peculiar  to  that  fpedes  of  homage  which  is  known  by 
che  appelljuion  of  homage  anceftrel.      See  ant.  6j<,  b.  note  i. 
105.  a.  note  i.   In  another  material  quality,  the  warranty  annexed  to 
homage  anceftrel  differed  from  exprefs  warranty.    In  the  cafe  of 
cxprefs  warranty,  the  heir  was  chargeable  only  for  thofe  lands  which 
he  had  by  defcent  from  the  anceltor  who  created  the  warranty. 
But  in  the  cafe  of  homage  anceftrel,  the  tenant  was  not  driven  to  re- 
cover in  value  only   thofe  lands  which  the  lord   had  from  that 
anceftor  who  created  the  warranty ;  that  would  be  impoilible,  as  ic 
was  efl*ential  to  homage  anceftrel,  that  the  feignory  ihould  have 
been  created  before  time  of  memory.    It  being  therefore  impof- 
fible  to  afcertain  which  lands  defcended  from  the  anceflor  who 
made  the  grant,  the  law  charged  all  the  lands.     See  ant.  xoz.  b. 
But  defence  and  recompence  were  not  the  only  benefits  which  the 
tenant  derived  from  the  lord's  warranty ;  it  rebutted  or  repelled  the 
lord  from  claiming  the  land  itfclf,  or  any  profit  or  right  from  it, 
but  thofe  which  under  the  feudal  contract  were  due  to  him  as  lord, 
according  to  the  fundamental  maxim  of  the  dodtrine  of  fiefs,  Ho^ 
magittm  repiilit  ferqui/ttum.     Such  appear  to  be  the  outlines  of  the 
fyllem  of  warranty  in  the  early  ages  of  the  feudal  law.    The 
practice  of  fubinfeudation  neceiTarily  occafioned  a  confiderable  e^- 
cenfion  of  it.    That  pradice  arofe,  in  a  great  meafare,  from  the 
attempts,  which,  in  tvtry  kingdom  where  the  feudal  polity  has 
prevailed,  the  higher  tenants  or  valfals  have  made  to  render  them- 
teives  independeut  of  the  crown.     In  France,  towards  the  end  of 
the  Carlovingian  race  of  their  monarch s,  the  dukes  or  governours 
of  provinces,  the  counts  or  governours  of  towns,  and  even  the  fubor- 
dinate  officers  of  ftate,  taking  advantage  of  che  weaknefs  of  the  royal 
authority,  made  hereditary  in  their  families  the  lands,  titles,  and  of- 
fices, which  till  then  they  had  enjoyed  for  life  only.    They  ufurped 
thefovereign  jpropriety  of  theland,  with  civil  and  military  authority 
over  the  inhabitants :  they  granted  out  the  lands  to  their  imme- 
diate tenants,  and  thefe  granted  them  over  to  others.     By  this 
means,  though  they  always  profeiTed  to  hold  their  fiefs  from  the 
crown,  they  were  in  faA  abfolutely  independent  of  it.     They  exer- 
cil'ed  in  their  territories  every  royal  prerogative ;  they  promulgated 
laws;  they  liad  the  power  of  life  and  death;  |1iey  corned  money ; 
fixed  the  ilandacd  of  weights  and  meafures;  granted  fafeguards; 
entertained  a  military  force;  and  impofed  taxes,  with  every  other 
right  fujipofed  ta  be  annexed  to  royalty,    Ic  was  even  admitted, 
that  if  the  Idnc;  refufed  the  lord  juilice^  the  lord  might  make  war 
againft  himt    In  the  ordonnances  of  St.  Lewis,  ch.  50,  is  this  re- 
Iparkabie  paflage :.  *<  If  the  lord  fays  to  his  liege  tenant.  Come  with 
V  io^f  I  am  going  to  make  war  agatnll  my  foveceigna  who  has  re- 
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[Note  315.]  **  f afed  m e  the  j afHce  of  his  court :  upon  this  the  liegeman  (hoold  an-  f  '^  6  C •  I 
'*  fvver  in  this  manner  to  the  lord  :  I  would  willingly  go  to  the  king  **  *^  ^ 
*'  to  know  the  truth  of  what  you  fay,  that  he  has  denied  yoa  bis 
**  court.  And  then  he  (hall  go  to  the  king,  faying  to  him  in  this 
**  manner :  Sir,  the  lord  in  ivhofe  licgeance  and  fealty  I  aro»  has  tdd 
•'  me  ihat  you  have  rcfufcd  him  the  jnftice  of  your  court ;  and 
**  upon  this  account  I  am  come  tJrprefsly  to  your  majefty  to  tsiow 
"  it  it  is  fo ;  for  my  lo'-d  has  fummoned  me  to  go  to  war  with  you. 
And  thereupon,  if  t  ^.e  king  anflvers  that  he  will  do  no  judgopenc 
in  his  court,  the  ni;in  (halT  return  immediately  to  his  lord,  and  hi9 
lord  mud  equip  him,  and  fit  him  out  at  his  own  expence  ;  and  if 
he  wUl  not  go  with  him,  he  fliall  lofe  his  fief  by  right.  Bat  if  the 
king  afifwers  that  he  will  hear  him,  and  do  jufBce  to  the  lord,  ths 
**  man  (hall  return  to  him,  and  (hall  fay :  Sii*,  the  king  has  (aid  to 
*'  me,  chat  he  will  willingly  do  you  juftice  in  his  oourt.  Upon 
**  which,  if  the  lord  fays,  1  never  will  enter  into  the  king's  coort, 
"  come  therefore  with  me,  according  to  the  fumroons  1  have  lenc 
"  you ;  then  the  man  (hould  fay,  I  will  not  go  with  you  ;  and  be 
*'  ihall  not  lofe  his  fief  lor  his  not  going."  This  (hews  how  power- 
ful and  abfolute  the  great  valTals  were.  The  fame  motive  which 
induced  the  vaiTals  of  the  crown  to  attempt  to  make  therofelves  in« 
dependent  of  the  crown,  induced  their  tenants  to  make  themfelvcs 
independent  of  i hem.  This  introduced  an  ulterior  ftate  of  vaflalage. 
The  king  was  ftijl  cfed  the  fi^ereigh  lord\  his  immediate  vaflal 
was  called  the  lord  Juzenrgh ;  and  the  tenants  holding  of  him  were 
called  the  arriere  vaiTals.  Hugh  Capet  owed  the  crown  of  France 
to  the  extreme  weaknefs  to  which  this  fyflem  of  fubinfeudation  had 
reduced  the  crown  of  France ;  but  after  he  had  acquired  the  throne, 
he  u fed  his  utmofl  efforts  to  reilore  it  to  its  ancient  fplendoiir  and 
flrength.  His  fuccelTors  purfued  the  fame  plan  with  undeviating 
attention  and  confummate  policy,  ft  was  completed  by  the  nnion 
of  th'e  provinces  of  Lorraine  and  Bar  to  the  crown  of  France  in 
1735.  See  Ahrege  Ch^onologinut  da  Grands  Fiefs  de  la  Csur^nnt  d^ 
France^  Faris  175 9.  But  as  to  the  common  incidents  of  feadality, 
fubinfeudation  llill  prevails  in  France.  In  fome  parts  of  France, 
certain  portions  of. the  fief  defcend  on  the  younger  children  5  they 
are  faid  to  hold  them  of  the  ejdeft  fon  by  parage.  The  eldeft  fon, 
however,  reprefents  the  whole  fee,  and  does  homage  for  it;  and  is 
therefore  bound  to  warranty  the  younger  children,  from  the  claims 
of  the  lord  for  his  rents  and  fervices.  Subinfeudation  prevails  alfo 
in  Germany.  But  it  mull  be  attended  with  three  circ  am  dances, 
id.  It  muil  be  a  real  fubinfeudation,  and  not  a  fale,  or  other  tranf- 
adiou,  under  the  appearance  or  colour  of  a  fubinfeudation.  zd. 
The  fub-vafial  mult  be,  if  nor  of  equal,  at  lead  of  fuitable  rank  and 
circumilances.  jd,  The  conditions,  fo  far  as  the  lord  is  interefted 
in  them,  mull  be  the  fame  as  thofe  upon  which  the  original  invefti- 
lure  is  granted.  Sec  DiJJertatio  de  Sub/eudis  Imperii^  Mith,  Hen. 
Grihneni  injenichen  Thej.  Feud,  t,  1./.  882.  D{fftrtafi9  Weticejlat 
Xofuerii  Neumarn  de  Pui/?oItz,  quid  iron/eat  in  'vajfalium  p€r  ccnciffto^ 
nemfeudif  *vel fubfeudi^  ibi.'f,  t,  3.  5 12.  Rofevtali  TroB.  H  Zynopjit 
ntius  Juris  Feud,  torn,  i.  549. — In  England  the  practice  offtttMn- 
fendation  was  totally  inhibited  by  the  (latute  made  in  the  i9th  year 
of  Edivard  I.  commonly  called  the  (latute  quia  empiwis  ferrarum* 
In  the  preamble  iq  that  datute  it  is  recited,  that,  by  the  pni^ceof 
fubinfeudation,  the  chief  lords  had  loH  their  efeheats,  marriages, 
and  wardihips :  it  was  therefore  enaded«  tha^  it  might  be  l«Mif 

for 
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for  every  free  man  to  alien  all  or  any  part  of  his  lands,  to  be  held 
not  of  himfelfy  bat  of  the  fuperior  lord  by  the  fame  fcrvices  and 
cudoms  by  which  the  tenant  himfclf  held  them.  This  ihuutoy 
though  evidently  pafled  in  compliance  with  the  defires  of  tht: 
greater  lords,  and  defigned  by  them  to  encreaie  their  power  and 
•xtend  their  influence^  had  a  very  contrary  efFefl ;  and  was  pro- 
bably one  of  the  chief  caufes  which  prevented  their  acquiring  that 
independent  and  almofl  fovereiga  power,  which  was  obtained  dur- 
ing the  feudal  polity  by  tlic  princes  of  Italy,  Germany,  and  France, 
Hence,  though  the  power  and  influence  of  the  nobles  of  England 
were  very  great,  and  fometimcs  fuch  as  overfhadowed  royalty  ufelf, 
yet  they  were  inferior  in  every  refpefl  to  that  of  the  higher  nobility 
of  foreign  countries.  It  is  evident,  that  Nevil,  the  great  carl  oif 
WarwicI?,  and  the  nobles  of  the  houfe  of  Percy  (the  greateft 
fubjeds  ever  known  in  this  country)  were,  neither  in  llrcngth, 
dignity,  power,  or  influence,  or  in  any  other  point  of  view,  equal  to 
the  dukes  of  Brittany  or  Burgundy,  or  the  counts  of  Flanders. 
Befides  the  general  influence  of  the  (latute  quia  emptorts  terrarum,  it 
had  a  particular  influence  both  on  the  pra^ice  and  the  do£lrine  of 
warranty.  The  free  alienation  of  property  which  it  authorized, 
neceiTarily  put  an  end  to  the  homage  anceftrel,  and  confequently  to  . 
the  implied  warranty  annexed  to  it.  To  remedy  this,  it  the  lord 
aliened,  the  tenants,  before  they  attorned  to  the  new  lord,  required 
a  new  warranty  from  him ;  if  the  tenant  aliened,  it  was  wiih  an  ex* 
prefs  claufe  of  warranty.  This  gave  the  new  tenant  the  benefit  of 
the  lord's  obligation  to  warranty  the  old  tenant ;  as  the  new  tenant 
might  vouch  the  old  tenant,  and  he  in  his  turn  might  deraign  the 
lord. ,  This  fubjedt  will  be  purfued,  and  an  attempt  will  be  made 
to  invelligate  and  explain  the  grounds  of  the  difUn^Uon  between 
Uncal  and  collateral  tyarrantyj  in  note  i,  375.  b, 

• 

r'^66«b.l  (')  As  to  noarranties  commenting  hy  dijfeifin : — Lord  chief  [Note  3x6.1 
^^  •  •-*  baron  Gilbert  divides  warranties  into  two  forts;  firll,  thofe  com- 
mencing by  diiTeifm  or  wrong;  and  fecondly,  binding  warranties. 
The  iirft  are  where  the  anceftor  that  makes  the  warranty  is  partner 
to  the  wrong;  and  fuch  warranties  are  not  obliging,  becaufe  it 
cannot  be  prefumed  that  one  who  is  fo  unjud  as  to  do  wrong,  will  ^ 

be  fo  juft  as  to  leave  a  recompcnce  to  his  heir ;  wherefore  fuch 
contrads  are  wholly  rejeded  as  collufive,  and  founded  on  no  con* 
iideration.  In  the  Amien  Ccutumier  de  Normandie,  ch.  96.  it  i^  faid, 
that  in  a  v/xit  $ii  npwuelle  dijfeijtjie  there  is  no  vouching  to  warranty  ; 
becaufe  it  is  sot  to  be  fuffered  that  any  one  ihould  retain  the  pof- 
feffion  of  another,  either  by  himfelf,  or  by  the  means  of  anotlier,  or 
that  he  ihould  diflnrb  it  by  his  fpoUfli  hardihood;  and  whoever 
does  fo  ought  to  reflore  it. 

f'^Oy.  a.  1      (*)  T^«  editor,  in  note   i.  to  page  330.  a.  has  (he  fears  too  [Note  3 17.] 

I J    /  '     •  -•  prolixly )  attempted  to  explain  the  difference  between  adual  diilcifin 

and  dilTeiiin  by  eledlion,  and  to  prove  that  the  difleifin  produced  by 

a  feoffment,  however  (lender  or  tortious  the  eftate  of  the  feoiFor 

luay  be,  is  an  adaal  difleifin.     It  is  fubmitted  to  the  reader,  that 

what  he  has  faid  on  that  fubjeAis  confirmed  by  what  Littleton  fays 

in  this  Sedlion,  and  lord  CToke's  commentary  upon  it.     The  dif« 

.     cuifion,  in  the  note  above  referred  to,  of  the  operation  of  a  feoiF- 

ment,  and  the  difcufiion  in  note  !•  p.  97  !•  of  the  operation  of  con* 

vcyanccs  deriving  their  effe^^  from  the  Itatute  of  ulcs,  will,  perhaps, 

4  Ailiik 
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aSft  the  reader  in  forming  accttrate  notums  of  diedtSdhence  in  the 
.operations  and  efeA  of  feoffments^  fines,  common  recoveries^ 
bargains  and  Tales,  rdeafes  and  wills. 

[Note  3x8.  ]       (i)  It  is  greatly  to  be  regretted,  that  fir  Edward  Coke  has  not  [^67.  b.] 

exprefled  himfelf  more  fully  on  the  fubjed  hinted  at  by  him  in  this  ^ 
note,  the  defeating  of  the  warranty  by  the  heir's  entry  or  claim  in 
the  anceftor's  life*time.  It  is  thus  mentioned  by  lord  chief-baron 
Gilbert,  Ten.  1 35.  The  heir  was  prefamed  to  receive  a  recom<« 
pence,  and  therefore  was  barred  if  he  did  not  claim  daring  the  life 
.of  his  anceftor ;  and  this  was  the  more  reafonable,  becaofe  foch  re- 
compences  wene  anciently  in  lands,  which  did  of  right  defcend  to 
the  heir ;  and  if  the  anceftor  did  alien  them,  the  heir  mud  claim  his  " 
own  during  the  life  of  his  anceftor,  otherwife  he  conld  never  claim 
it,  inafmuch  as  this  was  the  whole  time  of  limitation  for  the  heir  to 
challenge  his  own  in  this  cafe ;  and  if  he  flipped  that  time,  he  was 
barred  for  ever,  inafmuch  as  there  might  be  iecret  convey anqps  to 
alien  the  recompence  for  the  benefit  of  the  heir^  which  might  tarn. 
to  the  prejudice  of  the  parchafer» 

[Note  3 1 9. J        (i)  Whether  an  attorney's  laying  out  money  for  his  client  be  [-968.  b.] 
maintenance,  fee  Pierfon  v.  Hughes,  Freeman  71.  81.— By  the  an-  ^^ 
cient  Roman  law,  there  were  few  cafes  in  which  a  perfon  was  ad* 
mitted  to  plead  by  an  attorney,  according  to  the  rale»  Nemo  iJum 
wimint  Ug0  agerepouft*    Recoarfe  was  therefore  had  to  a  fidion  at 
jaw,  by  which  it  was  foppofed  that  the  property  of  the  thing  in  con- 
teft  was  made  over  to  the  attorney.    The  confeqaence  was»  thai 
the  proceedings  were  carried  on  in  the  name  of  the  attorney^  and 
even  the  fentence  pafTed  upon  him*    Hence  he  was  called  the 
domittut  Htit^    See  Boebmir  de  domnio  {itiSi  /•  ^2.    fot^^itr  fmuUQa ' 
Juftiniane4f»  Ub.  J.  tit,  3.  i  a» 


tNotc  3aa] 


(1 )  As  to  the  diftinftion  between  lineal  and  collateral  warranty:  f  ^yQ,  a.] 
^-By  the  definitions  given  in  this  place  of  lineal  warranty,  it  ap*  ^^' 
pears  to  be  diftinguiihed  from  coUatei^al  warranty  duefiy  by  thia 
circamflance,  that  he  on  whom  it  defcends  might  pofibly  have 
claimed  the  land  as  heir  to  him  .that  madie  the  warr^^ity ,  and  whe^ 
ther  he  claims  9s  heir  Uneal  or  as  heir  collaterala  the  wasranty  is 
equally  UneaL     But  he  maft  claim  as  heir ;  for  if  an  eftate  is  fin 
mted  to  the  fons  of  any  peribn  facceffively  in  t«l,^  and  tfar  eldeft 
fon  aliens  with  warrantyx  and  dies  withoi)t  iflbe,  the  iecond  Ion  is, 
heir  at  law  to  the  eldeft  foa:  he  does  not  hpwevei;  daim-a^  heir^ 
but  as  pqrchafor,  and  therefore  th/s  warranty  is  collateral  tp  him;. 
So  if  an.  eftate  is  limited  *ta  the  father  fpr  life,  aaid  aftf^r  his.deceafe 
to  his  fons  fucceffively  in  tiulj^  and  the  fatlyee  aliens  with  war- 
ranty and  dies,  the  warranty  defcends.  on  Us  eldpft  fon  and. heir;, 
bat  as  he  claims  as  parchafor,  not  as  heir,,  th^  warranty  b  colla-  ' 
teral  to  him.    Bat  thot^h  he  mnft  claim,  as  heir,  it  is.  not  neceffaryr  ' 
lie  flionld  make  his  title  immuiiateiy  as  heir  to  him,,  (fee  Sed.706.). 
neither  is  it  neceffiiry  he  ihoald  derive  fron^  him.  ajone.. .  See  ' 
Sc^.  7i4.-<»An  attempt  will  be  made,  note  2,  page  372,  b.  to  ex^ 
the  real  dktin^on  between  lineal  and  collateral  warranty. 


[Note  321.]       (i)  The  king  was  in  this  cafe  barred  of  the  poffibility  of  rever-  fq^O.  !>•] 
tcr  defending  to  him  in  jurt  ctrQn^t  by  warranter  and  afiets  firom  ^^' 
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&  fdh^  defeen^inig  on  las  bodfrmmraU  lor  in  tU  likcU^d  thfik 
Unds  will  defcend  to  tlie  ikae  pcrfon  to  whom  the  crown  will 
deTcendy  and  codeqaently  will  be  a  good  recottpeoce  for  ihe  loTs 
of  the  crown  lands ;  hot  in  the  cafe  of  the  paiton*  Us  foccelTor 
can  have  no  benefit  of  what  the  predecefTor  htA  in  his  natucal  capa<» 
cky.    Hawk*  Abr.  474* 

\y^m  l>«3      U)  ^  ^'  ^'  ^*  M-  mcurJ.  tml  harfdt  ha  mt  ^cpntimueJ,  [Mote  3aa.] 
i§£mfi  m  rdvtrjiom  u  im  th$  kmg  i  fi  Witt  $he  iffm  «V  t^rrtd  kg 
^  H.  7*    H^i.  38a*  fir  3a.  H.  8.  «a/*  36.  v^su  u9t  tb$n  wuuk, 
SloU  djfh  tbat  1%.  H.  8.  tt^  36.  iJUipis  iffmnt  in  $mHy  gff^  tfthi 
iuy.    Lord  Noti.  MSS. 

(1)  Nota,  34.  U.  S.  //  not  offirct  in  Irt!and»  tbirtfhre  tlf$  ino-W"  [Note  XtxA 
lt4g$  9/  On  C0mmn  ia*w  in  thgji  fioin/f  if  n^c^lfoary  thirt.^^B.  iiing 
tfngMi  in  tail  hy  gift  of  king  H,  8.  of  the  manor  of  T.  an.  14.  Eliz^ 
contra^ed  luith  A.  to  convey  tt  to  hint  and  bis  biirs  in  confidtration  of 
4ifum  of  money 9  and  tbi  nummr  of  ajjiuranci  *umu  this  :  qnten  £Iiz*  in 
May  14-  Eiix*  grant$bir  rrvirjfom  to  C.  and  D,  and  tbeir  beirsi 
Jnne  14.  Eliz*  B*f»ffers  a  recovery  to  tbi  nftofQ,  and  D.  and.  tbeir 
Siift ;  emd  in  tbi  fame  term  B.  and  A.  U-uy  a  fine  of  T.  to  C.  and  D. 
nohicb  tbey  grants  and  render  to  A«;  and  afier*wardtt  im  tbe  famfi 
term$  recom-vey  tbi  reverfion  by  fiat,  Isfc,  to  qneen  Eiisc  And  no-w 
^Afbitbtr  ibis  eft  ate  to  A.  was  a  gift  in  tail  ex  provifione /rcun  tbe 

iuein»  'within  tbijtatttte  »f  ^^  H,%*  c.  20.  *ujas  tbi  que/Hon  betwiim 
L  bur  ^tbi  body  of  h*  and  F.  *wbo  claimed  by  tbi  ft m  li*viid  by  the 
/of  bit  oftbefaid  £,  mahofi  dttngbter  be  bad  married  i  and  it  «was  held 
by  Birlilty  that  it  *was  not,  xft,  bifaufi  the  grant  of  tbi  rnvmrfion  to 
Cm  ixfrtffes  no  intent  of  tbi  queen  to  create  an  eftate  tail  to  A*  •* 
zd,  msbcn  the  iftatt  tail  of  ^.  was  doekid  by  tbi  ncoviry,  andnpon 
thifim  Uviid  C.  rendend  tbi  tail  to  A.  hi  might  ba^ui  rtndtnd  tbi 
/ii  fmpk  if  be  badtmUid;  and  be^  <was  tbi  donor  of  tbi  i/iati  tail, 
not  tbi  qmin,  except  of  tbe  rt<virfiom  aftirwards  nconveyed  :  ^d,  tbh 
reverfion  recon*veyed  luas  not  in  tbe  queen  her  origineU  re^er/toUf  but 
^  ntvn  TiVirfon  exfeSant  upon  tbi  tail  of  A.  (for  tbifarmar  tail  ivas 
dociidj  nub^ifori  A.  cannot  bar  tbi  remirfion  in  tbi  quun,  bat  be  mof 
bar  bit  own  (jfui  notwitb^anding  34  ^.  8.  ;  ^b,  bicaufi  altbo*  gift 
in  tail  by  afuhjiit  nuty  ii  a  pro*uifion  of  tbi  ki^g  mfitbintbi  ftatnti, 
Mi^irtbelifs  tbe  inont  Jbould  appear,  Hvbicb  is  not  tbi  cafi  bin* 
fialet  made  two  qmftion/,  I.  If^bat  Jball  bi  faid  a  pranjifion  by  the 
bing  witbin  this  ftatuti,  and  ibis  is  qui/iion  of  law.  -  II*  Wbtthir 
ibis  Jball  bifaid  to  bifncb  a  provifian^  which  is  mattir  offad.  Ta 
tbifirfl  it  Jams,  tbsu  if  tbe  qatin  bi  nunlp  infttnmintal  f#  procnring 
an  eftati  tail  to  bo  Jettled,  hut  that  the  eftati  itfelf  does  not  proceed 
iitbir  from  tbi  charge,  or  Jrom  tbe  bonsttp  of  tbi  crwnn  as  a  reviard 
forjervici,  it  is  no  pro'ui/ion  fwitbin  this  ftatuti ;  and  therefore  it  is 
ifi  be  feen,  if  in  this  cafi  tbi  entatl  nvas  up^a  contra^  between  fubJeSt 
and  fthjeS,  nod  if  tbi  que$n  'wen  merely  inftrunnntal  to  perfe^  tbi 
cfin^eyance  and  Ja^ui  bir  own  riverfion»  which  is  tbe  ficond  quifiiom, 
^nd  a  quefiian  offuQ.  To  the  Jecond,  that  this  is  notftscb  aproviften^ 
then  ari  theje  prefumpti^ns.  ,  \ft,  Nothing  appears  of  record  tbatfucb 
profuifion  was  intessdidt  which  by  Coki  is  bin  bild  to  hi  mcejfary  (bni 
'Males  doubted  bererf.)  zd.  No  land,  nmney,  or  other  confidersaion, 
moved  tbe  qnein  to  procure  B.  to  grant  this  ijtati  tsfil  to  A*  $d.  It 
ilfiis  nit  appear  that  the  qnatn  took  ^otifi  of  any  ftrmici  doat  by  A»ir 
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efanyfwour  initndid  hy  her  to  bim.     ^b»  If  tbe  queen  bad  iatgmkd 

a  pre^ifion  'within  theftattUe,Jhe  might  have  caufed  C.  to  cenvej  tbe 

fee  Jimple  frft  to  btrfelft  and  then  ba've  granted  to  A.  in  tail^     ^tb. 

If  it  njoas  intended  that  A.  Jhonld  ba've  an  entail,  nvbicb  fboald  met 

be  a  proi/ifion  *mtbin  the  ftatute,  no  one  can  contrive  amy  other  iway 

than  this  to  effeS  it,     6tb,  It  appears  that  A.  was  to  pwrcbafe^  and 

that  tbe  queen  Jboutd  not  he  prejudiced,  nor  any  other  perfon  vvbicib 

is  effi^ed,'m^^otz.  At  the  common  law,  if  tbe  king  grant  lands  in  fee 

fimple  conditional,  it  nnas  doubted  if  donee  poft  prolan  fafcitatatn 

might  have  aliened  to  bar  bis  iffite,  Riley  438.  fupra  19.   b.    but 

clearly  not  to  bar  poffibility  of  reverter  en  the  king ;  no,  not  tbongb  tbe 

alienation  viere  *witb  luarranty  collateral,  mnlefs  affets  defcended  to  tbe 

king.     Ante  19.  b,  and  370.  in  margine.     Sed  ande  alienation  tuitb^ 

[  out  tvarranfy  cr  nffets  bars  fubjeS  donor,  4  //,  6.  Rot.  FarL  #.51. 

Conunons  petition  that  feoffees  *who  buy  lands  of  tbe  king,  tenant  in 
tetile  may  enjoy  them  againft  the  king.  Refp.  le  roy  s'avifcra.— AW 
alfo  after  IVeJlm,  2.  and  before  34//.  8.  recovery  or  fine  barred  tbe 
tail  of  gift  by  tbe  king,  not  the  reverfion  to  the  king  \  Jo  that  by  tbe 
tuifdotn  of  tbe  common  lenu,  v^bere  tbe  king  raifed  the  family,  a  kind 
of  perpetuity  *was  intended',  for  every  man  v}as  dflonraged  to  purcbafe 
from  the  donee,  for  no  aB  of  bis  could  bar  tbe  king*s  reverfion  or  pofi^ 
bility  of  reverter,  vuhich  ivas  a  good  icety  to  preferve  tbe  memory  of  tbe 
king^s  bounty.  When  this  vjauld  not  do,  upon  the  diffolntion  ofmonaf' 
teries,  the  crcivn  having  much  land  to  bejfove,  began  nvw  to  provide 
by  ^/^  H.  8.  that  no  alienation  Jhould  bar  tbe  entail;  for  shore  needed 
no  lavjfor  the  reverfion,  and  no  other  loay  could  preferve  the  memory^ 
fc^r.  .'  and  yet  this  is  often  eluded  by  a  temporary  grant  of  tbe  reverr 
fian  by  tbe  king,  and  a  reconveyance,  Is^c.  —-Lord  Note.  MS$. 

{Note  3Z4-]         (1)   II.  Car.  Cro.  obiter  in  WyaCs  cafe,  tenant  in  tail,  reverfka  f^^'^.  a.] 

in  the  king,  is  dijfdjed,  entry  of  the  iffue  is  barred',  vjhicb  perhaps  is 
fo  here,  becauje  tn  both  cafes  tbe  tail  is  not  barred^^^Lwd  NotCt 
MSS. 

[Note  325.]        ^2)  Cro.  Car.  430.  Jones  cited  the  cafe  according  to  the  repoit 

in  thisi  place ;  but  it  feems  he  was  miAed  by  this  book.    See  the 
note  immediately  following.-—//  Jeemt  tojometbat  tbe  caJeqfStrftt^ 
ford  and  Dover  eebove  quoted  is  not  law  ;  for  in  2«  Rep,  1 1,  Magd* 
Coll.  cafe,  it  is  adjudged,  that  tbe  fine  does  not  bar  tbe  college,  not  be^^ 
ittg  parties,  becauje  the  1 3  Elix.  makes  void  all  aQs  vobuh  itfuffert, 
andfucb  fufferance  extends  to  tbe  a&  in  vehicb  ibey  are  not  parties,  by 
fir  Or  I.  B,-^  And  fir  F*  Moore  467.  reports  thej'ame  cafe  :  and  there 
by  Walmfley  it  isj'aid,  that  this  iffue  is  only  bonnd  in  the  time  tbe  fine 
is  levied,  but  no  other  iffue,  and  the*  ^  34  /^.  8. ;  hence  itfiemt,  tba$ 
fir  F.  Moore  or  lord  Coke  have  mijreported  tbe  cqfi,  for  they  are  ««- 
irary  to  each  other.     Note,  Mr.  Palmer  told  Hen.  Finch,  esfierwnrds 
lord  Nottingham  and  chancellor,  that  he,  attended  Walter  chief  barom 
upon  a  reference,  and  that  IValter  denied  tbe  above  eefe,  andfaid,  that 
the  roll  *was  contra 9  and  the  judgment  there  contra  to  this  report ^ 
and  that  be  and  Palmer  went  to  tbe  boufk  of  lord  Coke,  then  livis^^ 
andjbcwed  him  the  roll  contra  to  bis  report  in  this  place,  and  that  be 
acknowledged  it,  and  Jaid,  that  be  trufied  to  ferjeamt  £ridgnuM*s  r/<v 
por: :  tuhence  it  appears,  that  fir  F,  Moore^s  report  is  the  better,  and 
There  he  reports  it  to  have  been,  39.  Elix*  Ro^  J 91 4^^— Lord  Nott* 

(3)  Tha 
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(3)  This  is  to  be  undcrflood  of  an  acquittance  under  hapj  [Note  326;} 
and  fcal,  which  is  an  eftoppel ;  for  if  it  be  not  under  f^al,  the  I.nv 
will  admit  of  proof  to  the  contrary  :  but  an  avowry  for  the  lart 
day's  rent  is  no  difcharge  for  the  former;  for  by  the  avowry 
the  avowant  fays  fo  much  is  due,  but  difchargcs  nothings  no 
other  rent  being  mentioned  in  the  avowry,  but  that  for  which 
he  acknowledges  the  taking  the  goods.  See  1.  Sid.  44. 
1.  Lev.  43.  I.  Saund.  285,  286.  Lutw.  ii73>  Kcte  to  the  lub 
edition. 

7-^.  b.T    .    (i)  However,  it  hath  been  effe£led  in  our  days;  for  by  4  Ann.  fjsjotc  327.I 
'  cap.  16.  fe£l.  21.  all  warranties  fmce  the  firft  day  of  7Vinity  Term, 

anno  dom.  1705,  by  any  tenant  for  life,  of  any  lands,  tenements,  or 
kereditaments,  conung  or  defcending  to  any  perfon  in  revcrlion  or 
remainder,  are  void  and  of  no  eifeiSl ;  and  all  collateral  warranties 
nia<ie.f]nce  then  of  any  lands,  tenements  or  hereditaments,  by  any 
anccKor  who  had  no  eflate  of  inheritance  in  podeiHon,  the  ikme  is 
void  again^  the  heir.     Note  to  the  nth  edition. 

(2)  The  reader  ^ifl  recolledl,  that,  prcvioufly  to  the  ftatutc  de  fNotg  728.I 
d^tUsy  all  eftatcs  were  held  either  in  fee  fimple,  in  fee  fimple  condi-  3*  'J 

tional,  for  life,  or  for  years;  and  that  eflates  tail,  in  the  light  in 
which  we  now  confider  them,  had  not  then  an  exigence..  H  a 
perfon  feifed  in  fee  fimple  aliened  his  eflate,  the  alienation  was  cer- 
tainly binding  both  upon  his  lineal  and  his  collateral  heirs ;  his 
warranty  therefore  had  efFed  {k^  far  as  it  entitled  the  alienee  to 
Touch  the  beire  of  the  warrantor,  and,  in  cafe  of  eviction,  to  claim 
a  recosnpence  from  him,  if  any  real  aflets  defcendcd  upon  him 
from  the  anceftor:  but  with  refped  to  the  repelling  or  rebutting 
of  the  claim  of  the  heir  to  the  cdate  itfelf,  as  the  alienations  of  tenant 
in  fee  fimple  bound  the  heirs  as  eife^luaUy  without  the  warranty  as 
with  it,  the  warranty,  in  tliat  refpedl,  could  liave  no  operation. 
-—As  to  the  warranties  of  perfons  leifed  of  eflates  held  in  fee  fimple 
condittOHalt  it  has  been  obferved  before,  p.  326.  b.  note  i,  that  the 
xrondition  from  which  that  efla:e  took  its  appellation  did  not  fufpend 
the  fee  from  vefling  in  the  donee  immediately  by  the  gift ;  and  there- 
fore if  he  aliened  before  he  had  iiTue,  it  not  only  was  no  forfeiture, 
bat  if  afterwards  he  had  ifTue,  it  was  a  bar  to  them.  Hence  the 
warranty  of  a  tenant  in  fee  fimple  conditional  had  the  fame  efief^ 
with  refpefl  to  his  ilTue,  as  the  warranty  of  tenant  in  tail  in  fee 
fimple  had  upon  thofe  who  claimed  from  him  ;  that  is,  with  aiTets, 
it  entitled  the  warrantee  to  vouch  the  ifTae  as  heirs  at  law  of 
the  ancedor ;  but  in  other  refpedls  it  had  no  operation,  as>  the  ifTue 
was  bound  by  th«  alienation  of  the  anceflor,  as  efTeflually  without 
warranty  as  with  it.  With  refped  to  the  donor  or  reverfioner,  the 
alienations  of  tenant  in  fee  fimple  cohditional  could  not  be  bind- 
ing on  him  without  adets,  becaufe  he  claimed  to  be  in  by  title 
paramount.— As  to  the  alienations  of  lenant/i^r  life  or  for  years:  in 
mofl  cafes  they  mufl  have  been  void,  as  commencing  by  diffeifin. 
In  thofe  cafes  where  they 'Were  not  void  upon  that  account,  it  is  to 
be  obferved,  that  before  the  flatute  of  ules  an  eflate  of  freehold 
could  not  be  created  without  livery  of  feifin ;  and  that  as  the  livery 
of  feiiin  of  tenant  for  life  or  for  years  was  a  forfeiture  of  the  eflate, 
the  reversioner  or  remainder-man  might  enter  immediately  for  the 
forfeiture ;  but  if  he  did  not  enter  during  the  Ufe  of  the  perfofi 

aliening. 
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[Note  328.]  afiening,  tbe  warranty  eftop{>ed  bin^  from  entering  aftenvards.  [^7^.  (),] 
The  reader  mH  recoiled,  that  if  a  difieHbr,  abator,  or  intnidor,  died  L  j/  J*  J 
in  the  poffefBon  of  the  eftate»  his  heirs  To  far  acquired  a  prefomptxve 
title  to  the  eftate,  that  the  difltiiee  conld  no  longer  reftore  lus  pof> 
feflion  by«entry>  bnt  was  reduced  to  his  aOion.  fiy  analogy  to  this 
reafoning»  and  a  rationd  extenfion  of  the  principles  on  which  it 
was  founded,  the  law  foppofed  that  the  reihainder-man  or  rever- 
iioner  would  have  entered  for  the  foHeitnre  of  the  tenant  Ibr  life 
or  years,  if  an  equivalent  were  not  given  him :  it  wa^  therefore 
prefumed,  that  if  he  did  not  enter  daring  the  life  of  fach  particn^ 
)ar  tenant,  he  had  received  from  him  an  eqinvalent;  and  this  pre- 
fumption  being  admitted»  he  cQuld  not  afterwards,  with  any  cc^of 
of  juftice^  be  allowed  to  claim  the  eftate  itfelf.  Such  were  die  ef- 
feds  and  operation  of  warranty  at  the  common  law.  The  firS 
material  alteratbn  in  it  was  by  the  fbtute  of  Gloocefter,  6.  £•  i. 
ch.  3.  by  w)u(h  it  was  enaded,  that  the  warranty  of  the  ftHier,  te* 
tiant  by  the  coartefy>  either  in  the  life  of  his  mfc  or  afterwards* 
ihoold  not  be  a  bar  to  the  heir  without  aflets^>  The  neaet  ftatnttf 
which  made  any  material  alteration  upon  the  eflfed  and  operation 
of  warranty,  was  the  ftatnte  A  doms.  An  attempt  has  been  made 
in  note  i,  page  326.  b.  and  notes  1  and  2  to  page  327.  a.  to  exphun 
in  what  manner,  and  by  whatconftmdion  of  law,  eltates  tail  derived 
their  origin  from  that  ftatute.  It  is  obvious,  that  if  the  warranty 
of  tenant  in  tail,  without  aflets,  had  been  permitted  to  be  a  bar  of  thd 
efbite  tail,  it  would  have  been  in  the  power  of  every  tenant  in  tail  ta 
have  evaded  that  (btute,  and  barred  his  ifTuer.  By  a  iund  of  analogy* 
therefore,  to  what  the  legiflatnre  had  done  in  paffing  the  ftat  of 
Cloucefter,  the  judges  in  their  conftrodkm  of  the  flatnte  tie  donir^ 
held,  that  the  warranty  of  tenant  in  tail,  without  afiets,  (hould  not 
bind  his  ilTue ;  but  by  the  fame  analogy,  and  to  prevent  the  dr- 
cnity  which  would  anfe  if  the  iflbe  had  been  permitted  to  recover 
the  edate  from  the  alienee,  and  the  alienee  to  recover  the  aflets 
from  the  iflue,  they  held,  the  ifToe  bound  by  warranty  with  aifets^ 
—With  refped  to  thofe  in  remainder  or  reverfion-^it  is  to  be  ob- 
lerved,  that  the  flatute  de  donis  extends  only  to  the  alienations  of 
tenants  in  taU ;  the  alienations,  therefore,  of  tenants  for  life  with 
warranty,  remained  as  they  did  at  the  common  law,  and  therefore 
bound  all  upon  whom  the  warranty  defcended,  either  with  or  withr 
out  aiTets.  Neither  did  the  flatate  de  donis  reftrain  the  alienanons 
of  tenant  in  tail,  except  fo  far  as  they  prevented  the  land  defcend- 
ing  upon  the  iflue  at  his  death,  or  reverting  to  the  dokior  for  want 
ofiflue  in  tail.  There  is  nothing  in  it  which,  either  diredly  or  in- 
diredly,  refh-ains  the  tenant  in  tail  from  barring  a  remainder-man 
in  tail,  by  his  warranty  defcending  on  him,  unlefs  perhaps  it  fhould 
be  confidered  that  every  particnkr  eibite  in  remainder  is  carved 
out  of,  and  a  part  of  thereveriion,  and  confeqaently  equally  entided 
to  protedion*  As  to  a  remainder- man  in  tail,  therefore,  the  ope- 
ration of  warranty  in  rebutting  the  heir,  remained  as  it  was  before 
the  ilatute :  it  barred  him  both  with  and  without  afTets.  This  is 
laid  down  and  explained  with  great  learning  and  force  of  argument 
by  lord  chief  juflice  Vaughan,  in  his  argument  in  Bole  v.  Horton*. 
See  his  Reports,  p.  360.  The  cafe  there  was,  that  William  Vtf^ 
devrffcd  to  John  Veiey,  his  eldeft  fon,  and  the  heirs  male  of  hilt 
body  ;  and  for  >«:ant  of  fdch  iffue,  to  Wm.  Vefey,  another  of  his 
fons,  andihe  heirs  male  of  his  body  y  and  for  wantof  fach  iflar,  to 
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his  own  rijgKt  heirs.     Tohn»  open  his  fathef^s  death,  entered  and 
died,  leaving  ifliie  omy  two  daughters :  Wm.  then  entered  and 
aliened  with  warranty,  and  died  without  liTue.    The  queftion  was, 
whether  the  warranty  rebutted  the  daughters.     Lord  chief  jnflxce 
Vaughan  wasof  opmion,  that  the  warranty^  not  being  accompanied 
with  afi'ets,  would  not  have  barred  his  own  ilTues  in  tail,  if  there 
had  been  any,  or  the  two  daughters,  who  claimed  the  reverfioii, 
both  iflues  in  tail  and  the  reverfioners  being  protected  by  the  fta-> 
tate  di  do/iis  :  bat  he  admitted,  that  if  there  had  been  any  interme- 
diate remainder  iri  taiU  the  warranty  would  have  rebutted  all  who 
claimed  under  that  remainder,  a  remainder  in  tail  not  being  un- 
der the  'protection  of  the  (latute.    The  only  point  before  the  court 
in  this  cafe  was,  upon  the  operation  of  the  warranty  to  rebut  the 
reverfioners.    Upon  this  the  court  was  divided:  the  chief  juflice 
and  juftice  Archer  were  for  the  demandant ;  and  julHce  Wyld  and 
Jttftice  Atkins,  for  the  tenant-^The  next  ftatnte  which  reftrained 
the  operation  of  warranty,  was  1 1  Henry  7.  ch.  20.   by  which 
the  warranty  of  the  wife  of  her  hufband's  lands,  either  with  or 
without  her  fucceeding  hufband,  was  held  to  be  void.    The  laft 
flatute  which  has  been  enaded  for  the  purpofe  of  retraining  the 
<^)eration  of  warranty,  is  the  4  and  5  Ann.  ch.  i6.  by  which  all 
warranties  of  tenant  of  life  are  declared  void;  and  all  collateral 
warranties  of  any  anceftor  who  has  not  an  eilate  of  inheritance  in 
pofTe^on,  are  declared  void  againft  the  heir.     But  this  flatute  does 
not  extend  to  the  alienation  of  tenant  in  tail  in  poflellion.    The 
confequence  is,  that  even  at  this  day,  if  a  tenant  in  tail  in  pofief- 
iion  difcontinues  his  eftate  with  warranty,  it  is  a  bar  with  ailets  to 
his  iffne,  and  without  afiets  to  thofe  in  remainder.    Sappofing, 
therdbre,  the  common  cafe  of  a  limitation  to  the  firll  and  other 
ions  fucceflively  in  tail  male ;  if  the  firSi  fon,  when  in  pofTeffion, 
levies  a  fine,  that  is  a  difcontinuance  of  the  remainders  to  the  other 
fons;  and  by  reafon  of  the  warranty  contained  in  the  concord, 
it  is  a  bar  to  them,  even  without  affets.    It  is  the  fame  iFhe 
executes  a  feoffinent,  and  accompanies  it  with  a  warranty.    It  re* 
Biains  to   obferve,  that  no  warranty  extends  to  bar  any  eftate, 
either  in  pofle£ion,  reverfion,  or  remainder,  unlefs  before,  or,  at 
Ibaft,  at  die  time  that  the  warranty  is  made,  it  is  divefted  or  dif- 
placed.     See  Seymour's  cafe,  lo.  Rep.  96.— Thefe,  it  is  prefumed, 
are  the  general  oudbes  of  the  doctrine  of  warranty.    The  reader 
will  obferve,  by  what  has  been  faid  on  that  fubjedt,  that  at  com- 
mon law,  the  operation  of  a  warranty  to  rebuc  the  heir  could  hold 
in  no  cafe  where  the  heir  claimed  the  edate  warranted  from  the 
anceftor  by  defcent ;  for,  at  the  common  law,  wherever  the  s^ncef* 
tor  had  the  inheritance,  he  could  alien  it  from  the  iiTue ;  therefore 
the  warranty,  as  to  the  purpofe  of  rebutter,  was  perfe^ly  inope- 
rative.   The  ftatutes  have  made  no  alteration  in  thefe  refpeds. 
Had  it  been  held  that  the  ftatute  ift  Jonii  did  not  reftrain  the  ef- 
feA  of  the  warranty  to  rebut  the  iiTue,  this  principle  would  have 
i>een  broken  into,  as  the  heir  in  that  cafe  would  have  been  rebut- 
ted by  his  anccftor's  warranty  from  an  eftate  which  he  claimed 
to  take  from  him  by  defcent ;  but  as  the  contrary  conitru6lioii 
was  received,  the  principle  remains  as  it  did  at  the  common  law. 
The  confequence  is,  that  without  afi'ets  the  anceAor's  warranty 
tiever  did,  and  does  not  now  bind  the  heir  in  any  cafe,  except 
tvhere  he  takes  by  purchafe ;  and  that  when  he  does  take  by  pur^ 
3  cba(s. 
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[Note  328.]  chafe,  it. binds  him,  cither  with  or  without  afTets,  in  every  cifer-^y^I^ 
where  the  contrary  has  not  been  enafted  by  ftatatc.  Upon  enquiry  ^  ^'  ^ 
h  will  be  found,  that  the  cafes  where  the  operation  of  warranty 
iliil  prevails  arc  reduced  to  two;  the  firft,  that  by  the  confiradion 
of  the  ilatute  i^e  dottist  the  anceAor^s  warranty  binds  the  iflues  in 
tail  with  a(r<.'ts;  tlie  other*  that*  at  common  law,  the  warranty  of 
the  ancedor,  tenant  in  tail  in  po/Teflion,  Aiil  continues  (anlefs  the 
contrary  can  be  fupported  on  the  ground  before  hinted  at)  to  bar 
thc.fe  in  remainder  without  aflets.  It  is  obfervable,  that  all  war- 
ranties  are  collateral,  fo  far  as  they  are  extraneous  to  the  ellatei 
£.nd  by  way  of  contradiilindion  to  thofe  rights,  iocidents»  or  quali- 
ties, which  by  their  nature  are  inherent  in,  annexed  to,  or  ifluing 
out  of  the  eilate  which  they  accompany.  In  this  fenfe  the  word 
collateral  frequently  occurs  in  our  law  books.  Thus,  i.  Rep.  lar. 
b.  an  ufe  at  common  law  is  faid  to  be  a  trull  or  confidence,  not 
iiTuing  out  of  land,  but  a  thing  collateral^  annexed  in  privity  to  the 
edate.  In  tl»e  fame  fenfe  it  is  ufcd  in  the  well- known  didindUon 
between  Uiofe  powers  which  are  iaid  to  be  relating  to  the  land, 
and  collateral  powers.  Thus,  whether  the  warranty  defcends  lineally 
or  collaterally,  whether  the  eitate  and  the  warranty  defcend  from 
the  fame  perfon  or  from  different  perfons,  and  whether  the  war-* 
i.mty  is  confidercd  as  to  its  operation  of  rebutting  the  heir,  or  of 
cndiling  the  alienee  to  vouch  the  warrantor,  it  is,  in  its  nature* 
collateral  to  the  eftate  which  it  accompanies.  If  in  fome  cafes  it 
bars  the  heir  from  claiming,  and  in  others  it  does  not,  it  is  only  be- 
caafe  the  ftatute  law  has  faid,  that  in  fome  cafes  where  by  the 
common  law  it  would  have  operated  as  a  bar,  it  /hall  no  longer 
)iave  that  operation  ;  and  if,  by  the  ilatute  di  donis,  the  warranty  of 
tenant  in  tail  did  not  bar  the  iHue  without  aifets,  but  barred  it  with 
alTets,  this  is  not  from  any  pre-cftabli(hed  diflindlion  between  line;.! 
and  collateral  warranty*  but  becaufe  the  judges,  upon  the  con- 
fir  u£lion  of  the  ftatutc  de  donii,  held  the  i/Tues  in  tail  and  the  revcr* 
fior.er  (hould  not  be  deprived  of  the  ellate  by  the  indired  and  cir- 
cuitous opcrauon  of  warranty,  when  that  flatuto  had  declared  they 
ihould  not  be  deprived  of  it  by  the  direct  alienation  of  common-law 
conveyances.— The  chief  part  of  the  obfervadons  offered  to  the 
reader  in  this  nore,  are  grounded  on  what  was  faid  by  lord  Vaughaa 
in  the  argument  above  referred  to  :  he  concludes  it  by  faying, 
*«  The  do6lrine  of  the  binding  of  lineal  and  collateral  warranties, 
**  or  their  not  binding,  is  an  extradion  out  of  men's  brains  and 
*'  fpeculations  many  fcores  of  years  after  the  ilatute  de  dottit,-^ 
**  And  if  Littleton  (whofe  memory  I  much  honour)  had  taken  that 
'*  plain  way  In  refolving  his  many  excellent  cafes  in  his  Chap- 
•*  ter  of  Warranty,  of  laying  the  warranty  of  the  ancellor  doth 
**  not  bind  in  this  cafe,  becaufe  it  is  redrained  by  the  fiatute  of 
**  Glouccder,  or  the  ftatute  de  dcnis ;  and  it  doth  bind  in  this  cafe, 
•*  as  at  the  common  law,  becaufe  not  retrained  by  either  (latute 
*'  (for  when  he  wrote  there  were  no  other  ilatutes  reflraimng 
<*  warranties,  there  is  now  a  third,  1 1  H.  7,)  his  do^rine  of  war- 
'<  ramies  had  been  more  clear  and  fatisfaClory  than  now  it  is, 
**  bein?  intricated  under  the  terms  of  lineal  and  collateral^  for 
"  that  10  truth  is  the*  genuine  refolution  of  moil,  if  not  of  all  hit 
«'  cafes;  for  no  man*s  warranty  deth  bind,  or  not,  diredly,  and 
*<  a  prior'u  becaufe  it  is  lineal  or  collateral ;  for  no  ilatute  reHrainA 
*'  any  warranty  under  thofe  terms  from  binding,  nor  no  law  ia« 
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iHtotes  any  warranty  in  thofe  terms ;  but  thore  are  reftraints  by 
conieqoent  only  from  the  reftraints  of  warranties  made  by  Aa- 
"  tutes/'  Vaujgh.  375.— Lord  Holt  is  alfo  reported  to  have  faid, 
'*  The  true  rea(on  of  collateral  warranty  was  the  fecuricy  of  pur- 
^  chaferSf  and  for  their  encouragement ;  as  a]fo«  for  the  e(hu» 
blifhing  and  fettling  the  eftates  of  fnch  as  were  in  by  title,  or 
descent  call ;  and  this  was  the  only  fecuricy  fuch  perfons  could 
have  at  common  law.  And  becaufe  the  eftate  of  fuch  perfons 
as  are  in  by  title  are  much  fa^^oured  in  law,  thefe  covenants 
that  were  ny  flrengthening  of  i|hem  were  favoured  likewife* 
"  And  in  thofe  tiays  there  was  no  need  of  lineal  warranty ;  but, 
^  however  the  force  of  that  is  tak^  away  by  the  ftatute  of  ^lonis, 
**  and  common  recovery  is  not  upon  the  fuppofition  of  recompence 
**  in  value,  and  never  was  within  the  flatute,  but  always  as  much 
**  out  of  it  as  if  it  were  fo  mentioned  by  exprefs  words.'*  And 
this,  he  faidj  was  my  lord  Hale's  opinion.  12.  Mod.  512. 

'6«  b»  J      (i)  In  a  late  very  diilinguiihed  pablication  it  is  obferved,  that,  [Note  329.] 
^  where  there  b  a  gift  to  A*  and  his  heirs  for  ever,  or  to  A.  and 
«'  the  heirs  of  his  body  begotten,  the  firft  words  (to  A,)  create  an 
**  eftate  for  life ;  the  latter  (to  hb  heirs,  or  the  heirs  of  his  body) 
"  create  a  remainder  m  fee,  or  in  tail,  which  the  law,  to  prevent 
**  an  abeyance,  refers  to  and  veils  in  the  anceftor  himfelf,  who 
*'  is  thus  tenant  for  life,  with  an  immediate  remainder  in  fee  or 
**  in  tail;  and  then  by  the  conjundiion  of  the  two  eftates,  or  the 
**  merger  of  the  lefs  m  the  greater,  he  becomes  tenant  in  fee,  or 
''  tenant  in  tail  in  {)ofteffion.''     Sttjir  Wm.  Blackftone^i  argument 
in  the  cafe  of  Perrin  v.  Blake,  publi(hed  by  Mr.  Hargrave  among 
his  trads,  fbl.  500.     This  expoficion  of  the  expreflion  in  queftion 
he  afterwards  applies,  with  great  ability,  in  his  inveftigation  of 
the  rule  in  Shelley's  cafe.'    He  lays  it  down  as  the  great  funda- 
mental maxim  upon  which  the  conftrudion  of  every  devife  muft 
depend,  that  the  intentbn  of  the  teftator  ftiall  be  fully  and  punc- 
tually obferved,  fo  far  as  the  fame  is  conftftent  with  the  eftabliibed 
rules  of  law,  and  no  farther.    He  makes  a  diftindUon  between 
thofe  rules  of  law  which  are  to  be  confidered  as  the  fundamental 
rules  of  the  property  of  this  kingdom,  and  ar^  therefore  of  that 
eflential,  permanent  and  fubftantial  kind,  which  cannot  be  ex- 
ceeded or  tranfgrefFed  by  any  intention  of  a  teftator,  however 
clearly  or  manifeftlv  expreflied  ;  and  thofe  rules  of  a  more  arbi- 
trary, technical,  ana  artificial  kind,  which  the  intention  of  a  tefta- 
tor  may  contrpul.    He  then  fuppofes  that  there  is  a  third  clafs  of 
rules,  of  a  ftill  more  flexible  nature.  -  Among  the  rules  of  the  iix^ 
clafs  he  reckons  thefe :  that  every  tenant  in  tee  Ample,  or  fee  tail, 
fhali  have  the  power  of  alienating  his  eftates,  by  the  feveral  modes 
adapted  to  their  refpeftive  interefts ;  that  no  difpofttion  (hall  be 
allowed,  which  in  its  confequence  tends  to  a   perpetuity;  that 
lands  ftiall  defcend  to  the  eldeft  fon  or  brother  alone,  or  to  all  the 
daughters  or  fifters  in  partnerftiip.    Among  the  rules  of  the  fecond 
clafs  he  reckons  thofe  rules  of  interpretation  by  which  the  courts 
invariably  conftrue  particular  modes  of  expreffion  to  denote  a  par- 
ticalar  intention  in  the  teftator.    Thus,  fays  he,  if  a  man  devifes 
hb  land,  being  freehold,  to  another  generally,  without  fpecifying 
the  duration  of  his  eftate,  the  courts  confider  it  as  evidence  that  he 
intended  the  devifee  ftiould  be  only  tenant  for  life ;  but  if  he  de- 
vifes,  in  like  manner,  a  chattel  intereft,  the  courts  confider  it  to  be 
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property.     Among  the  rules  of  the  third  dais  he  reckons  the  rule  ^^^    '     * 
m  Shelley's  cafe.     Having  admitted  that  the  (ecoiid  and  thiid 
dafs  of  rules  aljow  of  exceptions,  when  it  Appears  to  be  the  tef- 
tator's  intention  that  the  operatioa  of  his  devi£^  fhooJd  be  dif-  * 
ferent  fro<n  that  which  the  legal  operatioa  of  the  words  in  whkh 
it  is  penned  would  be,  he  adds,  that  this  intentioo  (hall  not  hare 
this  eifed,  unlcfs  ic  is  manifefl  and  cenaio ;  fo  that  if  his  intentipn 
that  his  wofds  ihould  operate  contrary  to  their  technical  and  legal 
import,  does  not  appear  by  expreis  words,  or  by  neceilary  isii^f- 
cation,  the  legal  Operation  of  the  words  mull  take  elfeci.    ^e  ap- 
plies this  rule  tO  the  cafe  of  Perrin  v.  BIal^e«     He  argues*  that  it 
does  not  appear  by  any  evidence  that  the  t^ftator  iuieaded  his 
words  llioufd  not  have  their  legal  operation  :  he  fays,  the  qocAion 
h  not  whcciier  the  teftator  intended  the  anc<(lor  Qiould  or  (hooid 
not  have  a  power  of  alienating  the  lands  devifed  to  hinq,  or  (honld 
have  only  an  eAate  for  his  life.     He  admits  it  to  be  clear^  that  he 
iotendcd  the  ancedor  (hould  not  have  a  powei- of  alienating  the 
lands,  and  that  he  fhould  take  only  an  eltate  for  his  life :  but  the 
real  queftion,  he  fays,  is,  how  the  heirs  were  intended  to  take*  wbe«- 
ther  as  defcendants  or  purchafers^    If  the  teflatpr  intended  they 
ihould  take  as  purchaiers,  t}ie  ancellor  f emaioed  tenapt  for  life  s 
if  he  meant  tliey  (hould  uke  by  defceotj  or  had  fornied  tio  iotpa- 
tion  about  the  matter,  then,  fays  he,  by  operatioD  and  confeqoence^ 
of  law  the  inheritance  is  veiled  in  the  ancetlor.    He  fays»  that  in 
the  cafe  of  Perrtn  and  Blake,  it  is  neither  dearly  cxpre(red  nor 
manifeilly  to  be  implied  from  any  part  of  the  teftator*s  will,  that 
he  intended  the  heirs  (hould  take  as  purchafers  s  he  therefore  con- 
cludes, that  the  words  in  queiUon  (hould  be  conftroed  aecording  ta 
their  legal  operation  i  and  confequcntly^  that  in  conformity  to  the 
rule  laid  down  in  Shelley's  cafci  they  (hould  operate  not  as  words 
of  purchafe,  but  as  words  of  defcent,  and  the  anceiior  therefore 
take  an  edate  in  tail.— Mr.  Hargrnvf,  in  his  obferrations  concera<- 
Ing  the  rule  in  Shelley's  cafe^ rem arks^  that  thpfe  who  wilh  to, avoid 
the  rule,  avow  that  they  con(ider  it  as  fubordinate  to  the  inten- 
tion of  the  teftator,  as  a  rule  of  interpretation*  as  merely  a  techni* 
cal  conftrudion  of  words,  which  yields  (o  the  intention  whenever 
i^ey  are  oppofed  to  each  other  }  that  as  foon  as  they  difcover  that 
it  is  not  the  tetlator's  intention  that  the  fird  taker  ihould  have  a 
power  of  barring  the  entail  to  his  heirs,  they  think  the  vi6lory  over 
the  rule  is  complete*    On  the  other  handi  thofe  who  wi(h  to  fup- 
port  the  rule  infill,  that  it  is  ^  rule  of  interpretation*  eftablt(hcd 
on  decrees  of  the  mod  authoritative  decifions,  which  cannot  be 
departed  from  without  levelling  the  great  land  marks,  by  which 
the  titles  to  real  property  are  afccrtainedt  and  c(labli(bing  in  their 
room  a  monftrous  latitude  of  uncertain  and  arbitrary  €ODftnidioD« 
He  fays,  he  finds  fomething  to  approve  and  fomething  to  condemn 
on  both  (ides  of  thefe  difcordant  comments  upon  the  role ;  mad 
that  in  both  there  is  one  common  error.     To  the  opponents  of 
the  rule  he  admits^  that  where  the  rule  wrould  difappoint  a  lawful 
intention  fu(ficiently  exprefTed,  it  ought  not  to  be  effe^cd.    But 
he  aiks,  whether  the  intention  is  lawful*    The  rule,  as  he  confidera 
it,  is  a  conclttiion  of  law  upon  ceruin  principles-^o  abfolote*  as  oot 
to  have  any  thing  to  fay  to  the  intention,  if  thefe  pwmifes  ^eattf 
belong  to  the  cafe ;  and  thefe  premifes,  he  infifts,  are  an  intentioa 
by  heirs  of  the  body*  or.  other  words  of  iohcritance*  tocompre- 
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Kttnd  the  whok  Ikie  of  heirs  to  the  tenmt  for  life,  and  fo  to  build 
a  faoceffion  upon  his  preceding  elbtte  of  freehold.  This  being  fo, 
tf  in  fuch  cafes  the  word  J^irs  is  o(ed  in  that  its  large  and  proper 
ienfe,  Jt  is  a  contradidUon  to  the  rule*  to  intend  that  the  remainder 
to  the  heirs  (hall  operate  by  parehafe>  and  fuch  intent  is  not  law- 
ful ;  fo  that  it  is  incumbent  on  thofe  who  oppofe  this  application  of 
the  rule*  to  (hew»  that  the  word  keits  is  ufed  in  a  qualified  fenfe^ 
Und  intended  merely  to  defcribe  certain  perfons,  who,  at  the  death 
of  the  tenant  for  life,  may  anfwer  that  defcription>  and  to  give  a 
focceffion  of  heirs  to  them  :  this  being  (hewn»  the  rule,  he  fays#  no 
longer  applies.  But  nothing  lefs  than  its  appearing^  that  by  the 
heirs  of  the  body  or  heirs  general*  the  whole  line  and  fucceffion  of 
lieirs  to  the  tenant  for  life,  or,  in  other  words-,  the  whole  of  his  in- 
heritable blood  waa  not  meant,  can  deUver  the  cafe  from  the  rule* 
He  fiiys»  that  the  genuine  rule  in  Shelley's  cafe,  is  part  of  an  an* 
tieat  policy  of  the  law  to  guard  againft  the  creation  of  eftates  of 
inheritance,  with  qualities,  incidents,  or  reihidUons,  foreign  to  their 
toatore*  Thus  it  is  one  of  the  properties  of  an  eftate  in  fee  iimple, 
that  it  may  be  alienated  by  the  party  feifed,  fo  that  a  condition  not 
to  alien  is  void  at  law.  Thus  curtefy  and  dower  are  incidents  to 
eftates  of  inheritance,  and  infeparably  annexed  to  them ;  that  thefe 
knowa  examples  of  incidents,  infeparable  from  inheritance,  lead  to 
«  difcovery  of  a  foundation  for  the  rule,  which  in  a  moment  ren« 
ders  it  paramount  to,  and  independent  of  private  intention.  It  is 
one  branch  of  a  policy  of  law,  adopted  to  prevent  annexing  to  « 
real  defcent  the  qualities  and  properties  of  a  purchafe,^  and  fo  is 
calculated  to  render  impoiTtble  the  creation  of  an  arophibioas  fpe« 
cies  of  inheritance;  that  is,  an  edate  of  freehold,  with  a  perpetual 
fucceffion  to  heirs,  without  the  other  properties  of  inheritance;  in 
other  words,  an  inheritance  in  the  firft  anceftor,  with  the  privilege 
of  vefting  in  the  heirs  by  purchafe  the  fucceffion  of  one  to  another, 
withoat  the  legal  efEedU  of  a  defcent,  a  compound  of  defcent,  and 
purchafc-^Sttch  a  commixture  would,  he  fays,  have  put  an  end  to 
an  thofe  lines  of  diitin^ion  by  which  we  fo  eafily  and  certainly 
^ifcrtminate  inheritances  from  mere  eftates  of  freehold.  It  would 
have  been  a  continual  fource  of  fraud  upon  feudal  tenure.  When 
the  heir  Came  into  the  tenure  by  defcent,  the  lord  was  entitled 
to  thofe  grand  fruits  of  military  tenure,  wardihip  and  marriage  ; 
but  if  he  took  by  purchafe,  only  the  trifling  acknowledgment 
of  relief  was  d«e  to  the  lord.  If  the  heir  were  allowed  to  foe- 
ceed  by  purchafe,  it  would  defeat  the  fpeeialty  creditors  of  the 
anceflor;  it  would  have  fufpeiided  all  anions  for  the  inheriunco 
of  land»  If  private  intention  had  been  permitted  to  annex  to 
real  beirihip  the  contradidion  of  taking  by  purchafe,  what  prin* 
ciple  of  our  law  would  have  remained  to  rcliil  fhipping  the  titio 
by  fucceffion  of  all  the  other  eSe€ts  and  confeqoences  legally  ap- 
propriated to  it  ?  Why  might  it  not  have  given  to  purchafe  the 
ijnaJities  of  defcent?  It  is  a  pofitive  rule  of  our  law,  that  a  man 
cannot  raife  a  fee  fimple  to  his  own  right  heirs  as  parchafers» 
either  by  legal  conveyance,  or  by  conveyance  to  ufes.  By  this 
it  is  meant,  that  where  the  anceto'  willa  that  at  his  death  his 
heirs  fhall,  by  gift  from  him,  come  to  that  very  inheritance  which 
the  law  of  defcent  and  fucceffion  throws  upon  them,  it  is  con* 
ftriiedas  a  vain  and  fruttlefs  attempt  to  g^ve  that  to  the  heirs  which 
the  law  veils  in  them.  It  amounts  to  a  proUbidon  upon  the  an* 
ceflor  againil  nuking  his  heirs  purchafersi  by  giving  at  his  death 
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[Note  329.]  what  the  law  confers  without  his  «id.  Biit  (his  role  applies  only  r^^5 
to  the  a6b  of  the  aaceftor ;  it  was  therefore  reqaifite  to  have  a  like  ^^' 
barrier  as  to  a^s  between  perfons  not  landing  in  that  relatioD  to- 
wards each  other.  This  is  efFeded  by  the  rale  in  Shelley's  cafe. 
Thus  explained,  fays  he,  the  rule  in  Shelley's  cafe  can  no  longer 
be  treated  a»  tf  ntediiim  for  difcovering  the  teftator's  intention* 
The  ordinary  rules  for  the  interpretation  of  deeds  ihonld  be  firft 
referted  to.  When  it  is  once  fettled  that  the  donor  or  teftator  has 
vfed  words  of  inheritance*  according  to  their  legal  import;  has 
applied  them  intentiojially  to  comprize  the  whole  line  of  heirs  to 
the  tenant  for- life;  has  made  him  the  terminas*  by  reference  to 
whom  the  fucceflion  is  to  be  regulated ;  then  the  rule  in  Shelley's 
cafe  applies,  and  the  heir  fluU  not  take  by  pnrchafe.  But  if  it 
ihall  be  decided  that  the  teftator  or  donor  did  not  mean  to  inrolve 
the  whole  line  of  heirs  to  the  tenant  for  life ;  did  not  mean  to 
Ingraft  a  fucceilion  on  his  eilate,  and  to  make  him  the  ancef- 
tor  or  terminus;  but  inftead  of  this»  intended  to  ufe  the  word 
heirs  in  a  limited,  reftri^vc,  and  qualified  fenfe ;  intended  to  point 
at  that  individual  perfon  who  ihould  be  the  heir  at  the  nooment  of 
the  anceftor's  deceaie ;  intended  to  ^ve  a  diftiod  cftate  of  freehold 
CO  fuch  fingle  heir,  and  to  make  his  or  her  eftate  of  freehold  the 
ground-work  of  a  fucceffion  of  heirs;  to  conftrue  him  or  her  the 
anceftoiv  terminus,  or  ftock,  for  the  focceffion  to  take  its  coorfe 
from  :— in  every  one  of  thefe  cafes,  the  premifes  are  wanting  nipon 
which  the  rule  m  Shelley's  cafe  interpofes  its  authority*  and  the 
rule  therefore  becomes  extraneous  matter.*^Previoufly  to  Mr* 
Hargrave's  publication,  the  rule  in  queltion  had  been  difcufled* 
with  infinite  learning  and  ability,  by  Idr.  Fearm^  in  his  Eflay  on 
Contingent  Remainders.  In  this  juflly  celebrated  work»  Mr# 
Fearne  obferves,  that  the  rule  in  Shelley's  cafe  is  fuppofed  to  have 
been  originally  introduced  to  prevent  frauds  upon  the  tenure ;  and 
that  if  fuch  a  limitation  bad  been  conftrued  a  contingent  remainder, 
the  anceilor  mighty  in  many  cafes,  have  deftro^ed  it  for  his  own 
benefit ;  if  not,  he  might  have  let  it  remain  to  his  heirs  in  as  bene-- 
ficial  a  manner  as  if  it  had  defcended  to  him,  at  the  fame  dme  that 
the  lord. would  have  been  deprived  of  thofe  ixxkwr.  of  the  tenure, 
which  would  have  accrued  to^  him  upon  a  defoent.  He.  then  mi- 
nutely and  accurately  examines  all  the  cafes  upon  the  fubjed* 
which  bad  come  before  the  courts  of  law  and  equity,  and  invefti- 

fates  very  fully  the  Drindjples  upon  which  they  were  determined* 
[e  fays,  <'  that  in  the  caie  of  Perrin  and  filake,  the  queltion  is 
•*  not  whether  the  words,  biirt  rftht  body 9  may  not,  under  certain 
«.  circumftancesi  be  taken  as  words  of  purchafe ;  but  whether  thofe 
**  words,  Aandin^  perfe^  independent,  and  unexplained,  and  pre<^ 
•*  ceded  by  a  limitation  of  the  legal  freehold  to  the  anceftor  in  the 
•<  fame  will,  have  ever  been  conftrued  as  words  of  purchafe,"  To 
this  he  replies^  «<  that  not  one  of  the  cafes,  tiU  that  of  Perria  and 
«<  Blake#  can  fairly  be  urged  in  fapport  of  an  affirmative  anfwer  ta 
5<  that  ^ueftion."  The  uree  very  maflerly  performances  referred 
to  in  this  note,  will  make  the  reader  fully  acquainted  with  the  ge- 
Jieral  merits  of  the  cafe  in  queltion,  and  of  the  leveral  pomu  of 
legal  leamingi  upon  the  difouffion  of  which  it  either  immecti* 
•fttely  or  ancKbntally  depends*  But  as  the  fubjeft  is  neceflkrily 
4>f  a  very  abftrufe  and  intricate  nature,  and  the  argnmcAta  ufedia 
fopport  of  the  diflTerent  opinions  tefpe^ing  it  are  aecelGuily 
complicated  and  interwoven  with  one  another,  the  following  dUi« 

criminatioii 


I 

.b.J 


Lib.  3.  Of  Warrantie.  Scft.  7I9» 

.  cnmination  of  the  leading  points  upon  whioh  the  dedfion  of  the 
cafe  mod  oltimately  torn,  wilU  perhaps*  be  ufeful  to  thofe  who 
wiih  to  obtain  an  accurate  knowledge  of  the  do^ne  in  difpute, 
•»L  Let  us  firft  fuppofe,  that  after  a  devife  to  a  m^n  for  life*  and 
a  fubfeqaent  devife  to  the  heirs  of  his  body,  the  teftator  in  ex* 
prefs  words  declares  it  to  be  his  iniencion*  that  by  the  devifes 
in  qaeition  he  means  to  give  the  anceftor  an  eftate  for  his  life 
only*  and  to  give  an  eftate  in  fee  by  purchafe  to  his  heirs:  Is  the 
rule  in  queftion  of  that  very  rigid  and  forcible  nature*  as  to  be  un* 
affeded  and  tmeonironUd  fy  ibtft  expre/s  'wrdtf^^ll*  If  the  anfwer 
to  this  queftion  is*  that  the  expreis  declaration  of  the  teftator  will* 
in  this  cafe*  controol  the  legal  operation  of  the  words*  heirs  of  the 
body*  the  next  queftion  is*  Can  any  Words  fliort  of  an  exprefa 
declaration  have  this  effeA  ?  or*  in  other  language*  Can  that  rule 
be  coMireuled  hy  wonb  of  impUcAtim  f-*III.  li  the  anfwer  is  in  the 
affirmative*  the  next  enquiry  is*  Whether*  to  form  fuch  an  implica* 
tion  as  will  controul  the  rule*  it  is  fnfficient  that  it  appe&rs  to  be 

'  the  teftator's  intention  that  the  Mceftor  (hould  take  an  eftate  for  his 
life  onlj  Z*— IV.  Or,  Muft  it  alfo  appear  to  be  his  intention  that 
the  heirs  (hould  take*  not  at  deftendants*  bat  as  turcbafers  F^^ 
V.  Muft  it  alfo  appear  bow  or  wbat  efteAes  he  intends  the  heirs  to 
take  ?— VI.  And  bow  and  nnba$  e/httes  may  the  heir  take  by  the 
law  of  England*  his  anceftor  taking  by  the  fame  inftrament  an 
eftate  for  his  life  only  ?«— Such*  perhaps*  will  be  the  procefs  of  en* 
quiry,  if  it  is  admitted*  that  there  are  cafes  where^  in  devifes  of 
this  nature*  the  heirs  will  take  by  purchafe :  but  if  that  is  not  ad« 

•  milted ;  if  it  is  aflerted,  that  where  a  teftator  has  once  devifed  to 
a  man  for  life*  and  afterwards  to  the  heirs  of  his  body*  90  other 
words*  however  pofitive  and  exprefs*  (hall  controul  the  legal  ope« 
ration  of  the  words*  heirs  of  his  body ;  it  will  then  remain  to  in« 
quire  into  the  ground  of  the  fuppofed  inflexibility  and  rigidity  of 
the  rttIe.-«-I.  Is  it  that  it  is  e^gainft  tie  la<w  of  the  land*  that  lands 
ihould  be  conveyed  to  the  anceftor  for  life  with  fuch  eftate  or 
eftates  in  remainder  to  the  heirs  of  his  body*  as  thofe  heirs  muft 
be  fuppofed  to  take*  if  they  uke  as  purchafers  ?— To  refolve 
this  queftioii  |ifith  accuracy*  it  (hould  firft  be  fettled  what  eftate  or 
eftates  the  heirs  of  the  body  would  take  under  this  conftru^ion  ; 
and  then  it  flionld  be  fuppofed  that  fuch  eftate  or  eftates  are  de- 
vifed by  the  moft  accurate  and  fcientiiic  legal  expreftions :  if  devtfet- 
fo  worded  would  be  held  contrary  to  law*  the  neceiiary  concluiton 
is*  that  fbe  ohje^  intended  to  be  efFe^ied  by  the  teftator  is  againft 
law.*««-IL  If  It  appears  that  fuch  eftate  or  eftates  are  not  contrary 
to  the  law*  but  it  ftill  is  contended  that  a  devife  to  one  for  life*  and 
after  his  deceafe  to  the  heirs  of  his  body*  (hall  make  the  heirs  tako 
by  defceot*  contrary  to  the  teftator's  intention*  the  only  remain-^ 
ine  ground  to  fupport  that  conclufion  is*  that  to  make  the  heira 
take  by  defceat  in  devifes  of  this  nature*  is  a  point  of  con- 
firudtion  fo  fixedly  and  unalterably  fettled  by  judicial  determination^ 
that  it  is  not  now  in  the  breaft  of  any  court  to  deviate  frQm  it. 
By  inveftigating  the  rule  in  queftion  under  the  above  heads  of 
O^quiry*  a  rernlar  and  dilHn^t  view  may*  it  is  conceived,  be  ob- 
tained of  the  different  points  of  law  which  relate  to  it*  and  of  tho 
different  grounds  upon  which  an  opinion  upon  ic  may  be  framed^ 
•^It  is  greatly  to  be  lamented  that  there  fliould  be  fo  much  uncer- 
tainty and  difficulty  in  the  application  of  a  role  of  law*  to  which  re*^ 
f^rt  muft  be  fo  often  had  on  the  conftruddon  of  wills, .  Attpartaea 
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[Note  329.]   agree  that  the  rule  ha«  an  exiftencc;  but  from  the  liberality  wUdiT  ^y^.  t 

i^  allowed  in  ihe  conllruftion  of  wilfs,  it  has  been  contended  thxt  k^  ^^ 
does  not  extend  \o  tbofe  devifes  to  which  it  cannot  be  applied^ 
without  defeating  the  intention  of  the  teflator.  It  is  cenain  chat 
no  role  of  law  has  a  more  ancient  origin,  or  is  more  generally 
eftabiifliedy  than  that  if  a  teftator  expreiles  his  intention  defediTely. 
either  by  not  afing  technical  and  artificial  terms,  or  by  ofing 
them  improperly,  yet  if  his  intention  can  be  colledcd  from  his 
will,  the  law,  however  defedive  his  language  may  be,  will  conftroe 
bis  words  according  to  his  intention ;  and  if  the  objefi  of  it  is  war* 
ranted  by  the  edabliOied  rules  of  law  and  equity,  will  admit  its 
full  operation  and  eifedl.  It  is  equally  certain,  on  the  other  hand, 
chat  if  the  teftator's  intention  appears  to  be  to  effed  that  which  the 
rules  of  law  and  equity  do  not  admit,  neither  the  courts  of  law 
nor  the  courts  of  equity  can  allow  its  operation.  The  firft  things 
therefore,  to  be  afcertained,  is,  what  the  objed  of  the  teilator  is; 
the  next;  whether  it  is  fuch  as  the  rules  of  law  and  equity  admits 
To  determine  the  laft  point,  as  fbon  as  it  is  fettled  what  the  tcfta* 
tor's  intention  is,  let  him  be  fnppofed  to  have  exprefled  it,  not  in  the 
words  adlualiy  made  ufe  of  by  him,  but  in  the  moft  accurate  and 
fctentific  language.  If,  when  fo  exprefled,  its  operation  will  be  al- 
lowed, both  at  law  and  in  equity,  it  mud  be  admitted  on  aH  hand^ 
that  it  ihould  have  its  operation  and  eflfeA,  notwith  Handing  any 
inaccuracy  or  impropriety  ufed  by  the  teftatorin  his  method  of  ex* 
preffing  it.  But  if,  when  expreffed  in  ardficial  and  fcientific  Ian* 
guage,  the  law  will  not  give  it  effefl,  it  mull  equally  be  admitted, 
that  it  is  no  longer  in  the  power  of  the  courts  to  give  it  an  opera- ' 
tion ;  the  fault  of  the  teilator's  will  being,  not  that  he  has  exprefled 
his  intention  inaccurately,  but  that  the  object  of  his  intention  is 
unlawful.  To  apply  this  rcafooing  to  the  cafe  of  Pcrrin  v.  Blake,^ 
what  was  the  tellator's  intention  ?  Suppofmg  the  heirs  in  that 
cafe  to  take  by  purchafe,  there  are,  it  is  conceived,  but  three  con* 
ilrudtions  to  be  put  upon  fuch  a  devife.  The  frji  is,  to  fuppofe^ 
that  the  devife  to  the  heirs  of  the  body  of  the  anceftof,  to  whom 
the  life  eflate  is  limited,  gives  ellates  to  his  (bns  fucceffively  in  tail^ 
with  remainders  over  in  tail  to  his  daughters  as  tenants  in  common^ 
Devifes  of  this  tisttnre  are,  unqueftionably,  conformable  to  law. 
They  are  the  modifications  of  property  mod  frequently  introduced 
in  the  fcttlements  of  real  eftates.  It  follows,  that  if  the  words  of 
the  teftator  are  conftrued  in  this  fenfe,  they  are  unobjedionable  in 
point  of  law.  But  the  courts  of  law  have  not  thought  themfelves 
warranted  to  conftrue  them  in  this  fenfe;  this  coadrudion,  there- 
fare,  mud  be  laid  afide.  Tht/tcond  ctnftrm3i9m  ds,  to  fnppofe,  that 
the  tedator's  intention  is  to  give  the  ancedor  an  edtte  of  freehold^ 
andtovedthe  inheritance  in  the  perfon  who,  at  the  time  of  the 
aacedor's  deceale,  diould  be  the  heir  of  hit  body,  and  to  make  that 
perfon  the  dock  of  the  inheritange.  It  mud  be  admitted,  that  this 
is  perfeAly  lawful ;  and  there  is  no  doubt  but  a  difpofitien  of  this 
nature^  if  framed  in  proper  language,  would' be  good,  not  only  in 
a  wtii,  but  in  a  deed.  The  queSon  the*  will  be.  Whether  that 
was  the  intention  of  the  tedator  ?  It  is  obvious,  that  by  the  words 
hsirs  of  the  body,  the  tedator  means  to  comprehend '«i/ the  beira 
of  the  body  of  the  devifee ;  but  if  the  condruftion  here  CDftceoded 
for  be  admitted,  only  a  particvkr  feriee  or  line  of  fuch  heirs  wil) 
be  admitted.  None  will  he  admitted  b«t  the  perfon  who  happens 
at  the  time  ef  the  anoedoir's  deceafe  to  he  the  heir  of  Us  bodyi^ 
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and  the  heirs  of  the  body  of  that  pcrfon  ;  all  the  otRer  heirs  of  the 
body  of  the  anceftor  will  be  utterly  excluded.  Thos,  fuppofing 
him  to  have  fcveral  fons,  the  eldeft  fon  wonld,  at  the  lime  of  the 
tejftator's  deceafe,  anfwer  to  the  defcription  of  heir  of  his  body;  he» 
therefore,  wonld  take  an  eftate  by  purchafe,  he  would  be  the  ftock 
of  the  inheritance,  and  from  him  the  lands  would  dcfcend  upon  ail 
his  iiTue.  But  the  dcvile  would  reach  no  farther ;  it  would  not 
comprehend  the  other  fons  of  the  anceflor,  or  their  iiTue.  Thus, 
if  this  conilrudion  fhould  be  received,  the  intention  of  the  teftator 
«rill  be,  to  a  great  decree,  abfolutely  defeated.  If  tliere  are  no 
ulterior  limitations  or  devifes  after  the  devife  to  the  heirs  of  the 
body  of  the  tenant  for  life,  the  reverfion  in  fee  will  defcend  on  the 
elded  fon ;  and  he  may,  confequeatly,  difpofe  of  it  from  his  bro<* 
thers  and  their  ilTue.  If  there  are  any  fuch  ulterior  limitations  or 
devifes,  the  perfons  claiming  under  them  would  take  before,  and 
CO  ^e  total  difinherifon  of  the  other  brothers  and  their  iflue.  Of 
the  feeond  conftrudtion,  therefore,  muft  be  repeated  what  was  faid 
of  the  firft,  that  it  is  unobjedionable  in  point  of  law,  but  that  it  is 
not  conformable  to  the  intention  of  the  teflator.  The  ti^iri/  con* 
ftriUlim  ist  to  fuppofe,  that  the  inheritance  will  ia^  veft  in  the  per^ 
fon  anfwering,  at  the  time  of  the  deceafe  of  the  anceflor,  to  the 
defcription  of  heir  of  his  body ;  and  that,  on  failure  of  iHue  of  that 
perfon,  it  will  veft  in  him  who  anfwers  that  defcription  at  the  time 
of  fuch  failure  of  i/Tue,  and  fo  on,  while  there  are  any  fuch  heirs 
remaining.  This  conftrudlion  is  conformable  in  fome  refpeds  ta 
the  cafe  of  John  de  Mandeville,  mentioned  by  fir  £dward  Coke^ 
jinte  26.  b.  and  fee  note  in  p.  488.  of  Mr.  Douglas's  Reports. 
The  queflion  then  is,  Whether  there  is  any  thing  unlawful  in  this 
intention  ?  To  afcertain  this,  let  it  be  tried  by  the  teft  above 
mentioned,  that  is,  let  us  fuppofe  it  expreiTed  in  the  moft  accurate 
and  technical  language.  This  will  give  the  firft  fon  or  his  iflue, 
Ht  the  time  of  i]^e  anceftor's  deceafe,  an  eftate  tail ;  and  upoix 
failure  of  that  line  of  iiTue,  the  lands  ivill  veft  for  an  eftate  tail  in 
the  perfon  who,  at  the  time  oi  the  failure  of  the  iflue  of  the  firft 
taking  heir,  will  anfwer  the  defcription  of  heir  of  the  body  of  the 
tenant  for  life,  and  fo  on  till  all  the  heirs  of  his  body,  and  all  their 
SfTue,  are  exhaufted.--It  is  obvious,  that  a  limitation  of  this  nature 
difiers  materially  from  the  limitations  adopted  in  the  firft  conftruc-* 
tioo,  viz.  to  the  fons  fucceffively  in  tail  male,  with  remainder  to 
the  daughters  ;  for  in  that  cafe  the  eftate  vefts  immediately  in  the 
frft  taker,  and  the  other  ions,  and  all  the  daughters,  take  veiled 
remainders  in  tail.  But  according  to  the  conftruAion  we  are  now 
ipeaking  of,  all  after  the  firft  taker  mnft  be  confidered  as  taking 
ferfirmam  doni ;  fuppofing  even  that  they  take  by  purchafe,  all  the 
eiUtes  after  that  of  the  firft  taker  muft  be  contingent.  In  fafl,  it 
is  not  very  eafy  to  afcertain  how  they  would  take.  But  certainly 
none  of  the  other  children,  or  their  heirs,  if  this  conftru6lion 
fhonld  be  received*  would  take  vefted  eftates  during  the  life  of  the 
Srft  taker,  or  the  continuance  of  iffue  of  his  body :  for,  till  the 
events  in  queftion  happened,  it  muft  be  uncertain  whOa  at  the  par- 
ticular times  in  qqeftion,  would  anfwer  to  the  defcription  of  heir  of 
the  body  of  the  tenant  for  life;  whereas,  according  to  the  firft  con- 
ftru£iion,  all  the  children  would  anfwer  the  defcription  under  which 
they  are  defigned,  immediately  upon  their  refpe6live  births.  -  Such 
is  the  effedl  of  this  third  conftrudion. — Is  there  any  thing  in  the 
dcvifci  CQAftruiQ^  it  in  this  manner,  fuppofing  it  to  be  properly  and 
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accurately  framftd,  that  combats  with  any  known  rale  of  law  ?  k 
is  certain  that  fuch  a  liniiladon  would  be  good,  if  the  liHe  eftair, 
inftead  of  being  limited  to  the  anceftor  of  the  perfooa  to  whom  the 
inheritance  is  afterwards  limited,  were  limited  to  a  ftranger ;  as  in 
the  common  cafe  of  a  devife  to  u/.  for  life,  remainder  to  the  right 
heirs*  or  the  heirs  of  the  body  of  /•  S* — Why  ihould  its  being  a 
devife  to  the  anceftor  make  a  difference  i  it  may  erea  be  coa- 
tended,  that  a  limitation  and  devife  of  this  nature  have  been  allow. 
ed  in  equity*  In  the  cafe  of  Tipping  v.  Cofin,  Carth.  aya.  there 
was  a  runitacion ;  and  in  lady  Jones  v.  lady  Say  and  Sele,  g.  Vin. 
262.  there  was  a  devife  of  a  truft  eftate  to  the  ancellor  for  fife* 
with  a  legkl  remainder  after  his  deceafe  to  the  heirs  oi  his  body* 
In  both  cafes  it  was  admitted,  that  on  acconnt  of  the  difieient 
qualities  of  their  ellates,  the  freehold  being  equitable,  and  the  in* 
heritance  legal,  they  did  not  coalefce  fo  as  to  be  within  the  rule  in 
Shelley's  cafe ;  but  it  was  allowed  to  be  a  £Ocd  xemainder  in  tail* 
in  the  heirs  of  the  body  of  the  anceftor;  and  in  the  former  of  tbefe 
cafes  tlie  verdi^  was  for  the  peribn  claiming  the  remainder.  It 
may  be  anfwered  (and  cenainly  with  a  great  appearance  of  reaibn) 
that  on  account  of  the  different  nature  and  quality  of  the  eftatet« 
the  mifchiefs  intended  to  be  obviated  by  the  role  in  Shelley's  cafe 
could  not  follow  from  admitting  the  heirs  to  take  in  thefe  caies  by 
purcliafe.  Confidering  it  with  refpeA  to  the  feudal  prindpks, 
which  are  fuppofed  to  have  given  occaiion  to  the  rule,  the  lord 
would  not  have  loft  the  fruits  of  his  tenure,  nor  would  the  fee  have 
been  put  into  abeyance.  This  ca(e,  therefore,  proves  nothing  in 
favour  of  the  legality  of  the  eftates  to  be  raifed  by  the  conftrodion 
here  contended  for.  This  point  is  exhaufted  by  Mr.  Hargrave*s 
treatife  upon  it.  If  the  reader  is  convinced  by  it  that  the  eftates 
to  be  raifed  by  this  third  conftrudUon  are  not  fuch  as  the  law  ad- 
mits, it  follows,  that  fuppoiing  the  devife  in  qucHion  to  operate  £> 
as  to  Kwe  the  heirs  an  eilate  by  purchafe,  it  muft  be  confimed  in 
one  of  the  three  modes  above  mentioned.  Now  the  two  firft  of 
thefe  modes  are  not  reconcileable  with  what  ifi.  acknowledged  to  be 
the  eeneral  fcope  and  objed  of  the  teftator's  intention ;  and  the 
third  is  not  reconcileable  with  the  laws  of  the  land.  The  coofe- 
quence  is,  that  the  devife  mull  be  left  to  its  legal  operation*  and 
the  heir  muft  take  by  defcent.  But  if  the  reader  (bouid  be  of  opi- 
nion that  the  eftates  which,  if  the  third  conftru£Uon  is  admitie^* 
will  be  created  by  the  tefUtor's  will,  are  fuch  as  the  law  allows, 
lUlI  there  will  remain  a  formidable  obje£Uon  to  the  admiffioo  of 
that  conilru£Uon.  It  will  appear,  that  by  a  feries  of  adjudications* 
from  the  18.  £d.  II.  to  the  cafe  of  Coulfon  v.  Conlfon,  17.  Geo.  U.. 
inclufively,  devifes  of  the  nature  in  quellion  have  been  conftmed 
to  veil  the  inheritance  in  the  anceftor.  Admitting  therefore  that 
the  reafon  or  foundation  of  the  conftrudton  in  queibon  is  not  now 
difcoverable,  there  ftill  is  great  reafon  to  contend  that- it  is  binding 
on  the  courts.  This  is  by  no  means  peculiar  to.  the  rule  in  Shel* 
ley's  cafe.  There  are  many  other  rules  of  conftrndion  received 
by  the  courtsj  which  are  arbitrary,  and  fome  of  them  not  recon* 
cileable  to  plain  reafon.  Still,  being  adopted  as  roles  of  cooftmc- 
tion,  the  courts  (fometimes  even  with  an  avowed  reluAance)  ooa- 
ilder  tbemfelves  to  be  bound  to  fnbmit  to  them.  It  remains  to  oh* 
fcrve,  that  the  obfervations  here  offered  to  the  reader*  ^re  intended 
to  apply  only  to  the  devifes  of  legal  eflatcs,  and  to  thoie  devifes 
only  in  which  the  argument  to  except  them  from  themle  in  Shei* 
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ley's  cafe  depends  at  the  moft  on  the  two  following  drcumilances : 
ift»  that  it  evidently  appears  to  be  the  teftator's  intention  td  give 
the  ancefior  an  eftate  for  his  life  only ;  and  2d1y,  that  it  alfo  evi- 
dently appears  to  be  his  intention  that  the  heirs  of  his  body  fhould 
take  by  purchafe.  If  the  tedator's  intention  appears  to  be  to 
give  the  anceHor  an  eftate  for  life  only,  and  to  give  an  eftate  by 
porchafe  to  the  h^irs  of  his  body ;  and  if,  lefiiies  this,  his  intention 
is>  that  by  the  devife  to  the  heirs  the  inheritance  ftiould  veft  in  that 
individual  heir  who«  at  the  time  of  the  deceafe  of  the  tenant  for 
life,  ihali  be  the  heir  of  his  body,  and  the  heirs  of  the  body  of  that 
perfon»  and  that  the  devife  (hould  reach  no  farther ;  or  his  inten-i 
tton  is,  that  the  inheritance  ihould  defcend  upon  the  fons  of  the  tcr 
Bantiibr  life  fucceffively  in  tail,  with  or  withoat  remainders  to  the 
daughters ;  and  this  ulterior  intention  appears  /rwn  any  ether  fart 
*  of  the  will,  either  by  plain  declaration,  or  clear  implication ;  then« 

aa  there  it  nothing  unlawful  in  this  difpofition  of  his  property* 
there  is  no  rule  of  law  or  equity  that  ftands  iii  the  way  of  loch  con* 
ftrudiOn«««»Bttt  this  ulterior  conftruAion  is  not  to  be  implied  from 
the  mere  drcaroftances  of  an  eftate  for  life  only  being  given  to  the 
anceftor,  and  its  appearing  either  by  exprefs  words  or  implication^ 
that  it  was  his  intention  to  give  an  eftate  by  purchafe  to  the  heirsir 
*— It  may  be  faid  this  brings  the  matter  to  as  much  uncertainty  aa 
attended  it  before :  but  farely  that  is  not  the  cafe.  Numberlds* 
as  the  cafes  refpe^king  the  point  in  quelUon  are,  there  are  kvt  in* 
deed  in  which  this  ulterior  explanation  of  the  words,  heirs  of  tho 
body,  occurs.  See  thofe  dtd  b^  Mr*  Juftice  Blackftone  in  Mr, 
H^gnive's  Trads,  505,  5o6w--Swce  the  publication  of  this  note, 
the  rule  in  Shelley's  cafe  has  again  been  elaborately  difcufted  by 
Mr.  Feame  in  the  valuable  additions  inferted  in  his  fourth  edition 
of  his  Eftay,  The  learning  refpeding  it,  particularly  with  a  view 
to  its  application  to  decided  cafes,  and  to  thofe  which  occur,  or 
are  likely  to  occur  on  it,  in  pradice,  has  been  ably  collected  and 
arranged  by  Mr.  Prefiouy  in  his  SuctinQ  Firw  of  the  Rule  J9 
SbiihyU  Ca/t, 

[^yya^  b«  1      ( ')  ^^  ^^^^  ^^  '^^  former  notes,  there  has  been  found  occafion  to.  [(^ote  330.1 
^^*^*      'J  anticipate  many  of  the obfervations  which  otherwife  would  have  ^ 

occurred  upon  this  and  the  three  preceding  Sedlions.  See  ante 
205.  b.  n.  1.  ai6.  a.  n.  a.  223.  b.  n.  i.  and  particularly  327.2. 
n.  2<— It  may  however  be  further  obferved,  that  this  is  one  of  the 
many  attempts  which  have  been  made  at  different  times  to  prevent, 
the  exercife  of  that  right  of  alienation  which  is  infeparable  from 
theeftateof  a  tenant  u  tail.  The  chief  of  them  are  ftated  in  a 
very  pointed  manner  by  Mr.  Knowler,  i.  finrr.  84.  He  obferves^ 
that  the  power  to  fu^r  a  common  recovery  is  a  privilege  in* 
feparably  incident  to  an  eftate  tail :  it  is  a  fottftas  aUenandi,  which 
is  not  reftrained  by  the  ftatute  dt  dwu^  and  has  been  fo  coniidered 
ever  fince  Taltarum's  cafe  [12.  £.  4.  14.  b.  p.  16.]  And  this 
power  to  fuftTer  a  common  recovery  cannot  be  reftrained  by  condi- 
tion, limitation,  cuftom,  recognizance,  ftatute,  or  covenant.  That 
it  cannot  be  veftrained  by  condition,  appears,  by  Co.  Litt.  223.  b. 
224.  a.  and  Sonday's  cafe,  9.  Rep.  128.— -That  it  cannot  be  re- 
ftrained by  limitation,  appears  by  Cro.  Jac.  696.  Foy  v.  Hinde,. 
and  by  Sonday's  cafe,  and  other  books^ — ^That  it  cannot  be  re- 
ftrained by  cuftom,  appears  by  the  cafe  of  Taylor  and  Shaw,  in 
Ctf  tei  6.  and  22.**That  it  cannot  be  reftrained  by  recognizance, 

or 
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or  by  Hatore,  appears  by  Pool's  ale,  eked  io  Ibioait  Sioj— Tbn 
it  cannot  be  rcftraioed  by  corenant,  appeals  by  tbe  cafe  of  Cblfins 
'  T.  Ploamer,  i.  Peere  Wms.  104.— That  an  attftaipc  to  MRef  a 
coromon  recovery  caonot  be  reilrained,  appear*  by  Corbet^t  cafe, 
in  the  1.  Rep.  ^3.  Mildmay^s  cafr,hi  the  d.  Rep.  40.  a«ddle  tafe 
of  Pierce  ▼.  Wife,  tn  1.  Ventr.  321.  And  that  a  ceoclB&oa  CD 
ioWeT  a  recovery  cannot  be  retrained,  appears  by  Maiy  Porting* 
lon'5  cafe,  in  the  10.  Rep.  55.— One  c^  tbe  bift  attempts  toeilabliAi 
a  perpetuity  was  made  in  the  nill  of  John  dake  of  MiHberoogb^ 
where  a  power  was  given  to  tmibes,  on  the  binh  of  the  ubs 
of  the  Several  peHbns  therein  nentioBed»  to  srvokc  the  irfea 
iimiied  CO  chofe  ions  in  tail  male;  and  in  lien  thereof  to  ^lit  tk# 
eilaces  to  the  nfe  of  fnch  Axis  for  their  liv«s»  ndtb  itnBecKate  re* 
nainders  to  the  refpe^ve  ions  of  fnch  fons  feveraUy  and  ibooeC* 
^vcly  in  tail  male.  Lord  Nortlttngton>  rn  1759^  declared  this 
claufe,  as  it  tended  to  a  perpetaity«  and  was  repugnant  to  tbe  elate 
hmiicd,  was  void  and  of  no  ciFed.  There  was  an  appeal  heOk  cUa 
decree  to  the  lords.  And  after  bearing  conalel  apoo  k»  the  judges 
were  ordered  to  attend, and  their  opinion  was  afted»  **  Wbetbtr  by 
^  the  .rules  of  law  an  eflate  tail  limited  K>  the  nfe  of  pette* 
^  ttnbom  by  any  deed  or  will,  can,  by  YirtQe  of  any  power  given 
^  by  foch  deed  or  will  to  trukees,  be  revoked  upon  the  birtns  of 
^  fuch  peHbns,  and  a  new  eAate  limked  to  fnch  perlbns  lor  their 
<*  lives  refpc&ively,  with  remainder  to  their  iflfoe  ioccefiively  in  t^ 
^  male  V*  The  lord  chief 'judice  of  the  common  pleas  delivered 
the  nnanimons  opinion  of  the  judges  in  the  negative.  The  Qtmoft 
f  retch  towards  a  perpetuity  which  thecoarts  have  Idtherto  allowed* 
is  through  the  medium  of  an  exercifeof  a  power  of  appoinsmenc 
Smited  in  a  deed  or  will.  If  the  objefis  of  the  powcv  be  not  le- 
Urained  to  any  particular  dcfcription  ofperibnsA  bnt  defigned  geno* 
fally  to  be  fuch  perfons  a)  the  pany  to  whom  tbe  power  is  givei> 
^all  appoint,  there  is  no  qnefiion  bat  he  may  appomt  life  eiates^ 
iKrith  remainders  over,  in  the  fame  manner  as  be  might  do  by  a  fab« 
llantive  original  conveyance,  notwithftanding  the  peribns  to  whoni 
the  life  eftates  are  appointed  were  not  in  exiftence  at  the  time  of  tbe 
execution  of  the  conveyance  in  which  the  power  is  contained.  But  i( 
ieems  to  be  otherwifc,if  the  objeAs  of  the  power  al^e  reftrained  to  tof 
particular  defcription  of  perfons,  as  to  the  children  Of  the  appoihtor^ 
See  Alexander  v.  Alexander,  a.  Ven.  640.  and  Robinfon  v.  Hald« 
cadle,  in  Mr.  Brown's  Rep.  of  Cafes  deterntined  in  Chancerjp 
during  the  26th  year  of  his  prefent  majefty.'s  Reign,  p.  aa.«»Iii 
note  2,  to  page  916,  it  was  contended,  that  the  eftates  created  by 
the  exerciie  of  powers  of  appointment  preceded  from  the  time  of 
their  coming  into  exiftencc;  all  the  nfes  limited  to  take  eiieft  in 
default  of  appointment,  and  all  the  rights  and  incidents  afanexed  to 
them  ;  and  confequently,  that  in  the  cafes  where  eftates  are  limited 
to  fuch  ufes  as  a  perfon  (hall  appoint,  and  for  want  of  appointroeiita 
to  the  ufe  of  his  right  heirs*  the  appointment  will  be  good  againft 
the  wife's  right  of  dower;  but  in  the  fame  note  it  is  obfefved,  that 
there  are  renfons  why  fuch  appointments  ihould  not  always  be 
depended  upon.  The  modes  generally  ufed  to  prevent  the  wife's 
dower  feem  open  to  objedion.  Sometimes  the  eftate  is  limited  to 
a  purchafor  and  a  truftee  and  their  heirs,  but  as  to  the  eftate  of  the 
truftee  and  his  heirs  in  tmft  for  the  purchafor  and  his  heirs.  This 
expofes  the  purchafor  to  the  chance  of  the  truftee's  dying  in  hit 
tifc;  in  which  cafe  the  right  cf  dower  wilt  aU9cb  upon  the  eftate^ 
4  Sometimes 
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Sometimes  the  eftate  is  limited  to  the  purchafor  and  a  truftee,  and  the   . 
heirs  of  the  truftec,  but  in  trufl  for  the  purchafor.     Sometimes  it  ia 
•         limited  immediatetyto  the  truftec  and  his  heirs,  in  truil  for  the  pur- 
chaibr  and  his  heirs ;  but  each  of  thefe  modes  is  obje^ionablcj  as 
they  keep  the  legal  fee  from  the  purchafor,  and  expoie  him  to  all 
the  inconvenience  of  its  efcheating  to  the  crown  for  want  of  heirs 
of  the  truftee,  or  of  its  becoming  veiled  in  infants,  married  women4 
t>r  perfons  redding  at  a  diftance,  not  eafily  difcoverable,  or  not 
willing  to  join  in  the  conveyances  required  to  be  made  of  it. 
Sometimes  even  it  may  be  confidered  to  pafs  in  the  general  devife 
of  the  truflee's  will,  an4  by  that  means  become  fettled  at  law  to 
fifes  in  ftri<^  fettlement^  and  therefore  not  to  be  regained  but  by  sl 
fine  or  common  recovery,  and  till  the  exigence  of  a  tenant  in  tail 
not  to  be  regained  without   the  aid  of  parliament.     It  cannot 
•therefore  be  defirable  that  the  legal  fee  (hould  be  outdanding  in  ^ 
traftee.     To  prevent  this,  the  ellates  may  be  firft  limited  to  fuch 
ufes  as  the  purchafor  (hail  by  deed  or  will  appoint,  and  for  want  of 
appointment,  to  the  nfe  of  a  truftee,  his  heirs  and  affigns,  during 
the  life  of  the  purchafor,  in  truH  for  him,  and  fubjedl  thereto  to  the 
fife  of  the  purchafor,  his  heirs  and  afltgns.     if  this  method  be 
adopted,  no  doubt  will  remain  of  the  wile*s  right  of  dower  being 
efiedtaally  prevented ;  the  purchafor  during  his  life  will  have  the 
abiblute  command  of  the  legal  fee,  and  at  his  death  it  will  defcend 
upon  his  heir.— *  Another  mSdc  is  fuggefted  by  Mr.  Fearne  in  his 
EiTay  on  Contingent  Remainders,  4th   edition^  fbl.    509.  note^ 
f*  The  lands,"  fays  he,  *'  may  be  limited  to  the  appointees  of  the 
•*  purchafor  in  the  fulleft  manner ;  and  on  default  of  appointment^ 
^'  to  the  ufe  of  him  and  his  afligns  during  his  life;  and  from  and 
•«  after  the  determination  of  that  eftate,  by  any  means,  in  his  life- 
f'  time,  to  the  ufe  of  fome  perfon  and  his  heirs,  during  the  naturid 
f<  life  of  the  purchafor,  in  trufl  for  him  and  his  afligns  ;  and  from 
'*  and  after  the  determination  of  the  eftate  fo  limited  in  ufe  to  the 
f<  faid  truftee  and  his  heirs,  to  the  ufe  of  the  purchafor*  his  heirs 
♦*  and  afCgns,  for  ever.'* 

?8q,  b.l  t')  ^*"^^  ^^  author  wrote,  the  law  feems  to  be  otherwife  aiw  [Note  331.] 
^  *  *J  derftood ;  for  'tis  now  the  common  praAice  for  infants,  having  ob-f 
tained  a  privy  feal  for  that  purpofe,  to  fufier  common  recoveries ; 
and  the  law  feems  to  have  been  fo  fettled  ever  fince  Blunt's  cafe» 
which  is  reported  in  Hobart's  Reports,  page  196  ;  whiqh  recovery 
was  afterwards  held  good  on  a  writ  of  error  brought,  and  infancy 
afligned  for  error;  as  may  be  fecn  in  W.  Jones  318.  Cro.  Car. 
357,  where  the  cafe  is  reported  under  the  names  of  the  earl  of 
Newport  v.  fir  Henry  Mildmay.     See  Salk.  567.    Note  to  the  iitk 

^o  T       (i)  What  is  faid  by  fir  Edward  Coke  in  this  place,  and  the  de-  [Note  332.] 

O^T*  **J  termination  of  the  judges  in  Nokes*  cafe,  4.  Rep.  80,  and  lord  chief 
juftice  Vaughan's  argument  in  Hayes  v.  BickeribfF,  in  his  Reports, 
page  I  lb,  (hould  remove  the  fcruples  too  often  entertained  on  the 
part  of  truftees,  refpe^ing  the  propriety  of  their  conveying  by  the 
word  grant.  From  the  pafTages  here  referred  to^  it  moft  clearly  ap- 
pearSf  that  the  word  grants  when  ufed  in  the  conveyance  of  an  eftate 
of  inheritance,  does  not  imply  a  warranty ;  and  that  if  it  did^  the 
infertion  of  any  exprefs  covenant  on  the  port  of  the  grantor,  v/ould 
Qualify  and  I'cllrain  its  force  and  operaaon  within  the  impon  and 
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[Note  332.]   cfFcd  of  that  coveDant»as  thelaw,  when  it  appears  by  exprefs  ivordi  fqSl.  Z. 

how  far  the  parties  defigned  the  warranty  inoiild  extend*  will  not^*^   ^'  ^' 
carry  it  farther  by  conflru^on.    There  is  therefore  no  reafonable 
ground  for  truftees  obje^in^  to  convey  by  the  word  irsttt;  hv^ 
krious  obje^ions  may  be  raiied  in  fome  cafes  to  parchafors  taking 
a  conveyance  from  ihera  without  it.     Theie  are  flated  in  the  £oU 
lowing  parage  from  Bridgman's  Complete  Conveyance!,  vol.  i. 
323.-"*"  Sir  Jefixcy  Palmer's  refolution  concerning  the  words ^/«uf 
**  and  grant  in  a  conveyance.    **  Sir,  I  conceive  that  care  onght  to 
"  be  taken  in  a  conveyance,  of  what  nature  foever  it  be»  that  there 
•*  be  not  therein  ^i<v^and  grami ;  for  they  imply  a  gmerai  warramj^ 
•*  and  fiiall  not  be  qualified  by  the  Jpecial  muarramty  following  ;  as 
•*  hath  of  late  been  thrice  adjudged.   H.  I."«^ir  JeiFrey  Palmer's 
anfwer.    ''  Gs<ue  implies  Viftrjbnal  nnarrantj,  and  fo  is  not  alwnys 
•*  vfed.    The  word  gramt,  in  a  leafe  for  years,  is  a  c^vimsnii  in  ^^u;; 
**  or  (as  you  may  call  it)  a  general  tuarranty,  if  it  be  not  qualified 
«*  by  a  €$venaMt  or  njn/trranty  in  fait :  bot  if  there  be  a  t&venam  as 
**  luarranty  in  fait,  then  it  is  retrained  to  the  words  of  the  cwenani 
**  fnbfeqvient.     But  in  an  ejlate  of  inheritance  where  the/cr  pafleth* 
^  there  the  word  grant  is  neither  a  covenant  in  law,  nor  nuarranty^ 
**  For  if  it  ihould  be  a  covenant  in  law,  or  nvarranty  in  itfelf,  it  would 
**  be  there  retrained  and  qualified  by  the  nvarranty  and  covenants  in 
**  fait.    And  a  tleesl  to  pafs  an  inheritance  where  common  is  cannot  be 
*  without  it;  for  if  it  be  common  in  grofs^  it  cannot  pafs  by  the 
^  li'very,  but  muft  pafs  by  the  word  ^r«iir.    And  I  never  yet  iaw  a 
•*  feojment  without  it.     JeiFrey  Palmer."     This  didnn  of  Sir 
Jeffirey  Palmer  has  been  iometimes  cited  to  prove  that  it  is  not  faft ' 
lor  purchafors  to  take  a  conveyance  by  leafe  and  releafe,  or  bargain 
and  iale  enrolled,  if  the  conveyance  be  from  the  truftees*  and  they 
do  not  convey  by  the  word  grant.    It  is  &id,  that  commons,  or  adi- 
vowfons,  or  other  things  which  be  in  grant,  will  not,  if  they  are 
fevered  from  the  inheritance,  pafs  withoat  the  word  grant.     But 
this  is  a  miftake,  and  by  no  means  warranted  by  Sir  Jefirey 
Palmer's  di£lum,  which  evidently  applies  only  to  conveyance^  by 
feoffment ;  in  which  cafe  commons  in  grofs,  &c.  lying  in  grant 
would  not  pafs  by  the  livery,  and  thcrefi^^  without  the  word  grants 
or  fome  other  word  of  a  fimilar  operation,  would  not  pafs  by  the 
charter  of  feofiTment.    But  in  the  cafe  of  a  leafe  and  releafe,  there 
is  no  doubt  but  any  thing  which  lies  in  gremt,  will  veit  in  th^ 
vendee,  by  the  leafe  for  a  year,  and  that  a  releafe,  withoat  the 
word  grat^t,  would  operate  by  way  of  enlargement  to  give  the  re* 
leafee  the  fee.    So  in  the  cafe  of  a  bargain  and  (ale  enrolled,  any 
thing  wluch  lies  in  grant  will  veft  in  the  bargainee  by  the  ftatute  of 
nfes  without  the  wonl  grant.    Vpo^  the  whole  therefore  there  is  no 
fuch  peculiar  operation  in  this  famous  monofyllable,  as  to  n(iake  it 
either  dangerous  for  a  trtrftee  to  convey  by  it,  or  eflential  for  a 
purchafor  to  require  it.    How  a  covenant  (hall  be  expounded  with 
regard  to  the  context,  or  to  fynonimons  or  other  words,  fee  Com« 
Dxg,  Cov.  (D.)  Vin.  Abr.  Covenant  (L.  4.) 

To  explain  more  fully,  what  is  faid  above,  it  may  be  prober  to 
ftate  at  length,  the  operation  of  the  word  *•  ^rant "  or  '*  give," 
in  conveyances  of  eftates  in  fee  fimple,  in  gifts  in  tail,  in  leafes 
for  life,  itnd  in  leafes  for  years.'— i^.  Js  to  the  operation  of  the  nmrd 
•«  grant "  or  '*  give,"  in  conveyances  of  eftatts  in  fee  fimple,  it  is 
to  be  obferved,  that,  till  the  pradlice  of  fubinfeudation  was  efta- 
bliified  by  the  ftatnte  giua  emptores  /^rr^aa»»  lands  might  be  granted, 

tichcr 
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«idier  to  be  held  of  the  grantor  himfelf,  or  to  be  held  of  the  chief 
lord  of  the  fee.  When  they  were  granted  to  be  held  of  the  grantor 
kinfelft  at  lea&  if  the  grant  were  made  by  the  word  <«  dedt,  '*  there, 
without  any  other  warranty,  the  feoffor  and  his  heirs  were  bound  to 
warranty.  This  is  enafted  by  the  ftatute  Je  higamis,  ch.  6.  and  we 
have  loftl  Cokeys  aathority  that  this  (Utute  was  only  declaratory  of 
the  common  law»in  this  re(ped«  The  reafon  for  implying  warranty^ 
tn  this  cafe,  is  by  his  lordlhip  faid  to  be,  that,  **  where  Jedi  is  ac- 
^  companied  with  a  perdarable  tenure  of  the  feoffor  and  his  heirs, 
**  there  Jedi  importeth  a  perdurable  warranty  for  the  feoffor  and  his 
**  heirs  to  the  (eoflFee  and  his  heirs/*  2.  Inll.  275.  The  warrant/ 
in  this  inftance  was  therefore  a  confe'cjuence  of  tenure,  (ant  101.  b«) 
and  fo  neceilary  a  confequence  of  it,  that,  where  an  expreis  ana 
qualified  warranty  was  introduced,  it  did  not  retrain  or  circom* 
^ibe  the  exprefs  warranty.  Where  lands  were  granted  to  be  held 
4)f  the  chief  lord  of  the  fee,  there  the  tenancy  was  of  the  chief  lord, 
and  no  tenure  fubfifted  between  the  grantor  and  the  grantee.  War^^ 
nnty,  therefore,  being  a  confequence  of  tenure,  did  not  hold  in  thefe 
cafes  between  the  grantor  and  grantee,  as  there  was  no  tenure  be- 
tween 4^em  to  raife  it.  Still,  the  erantor  was  fnppofed  to  be  bound 
by  his  own  gift.  The  word  **  gvtt,  therefore,  imported,  in  this  cafe* 
a  warranty  to  him.  But  this  was  perfonal  to  the  grantor ;  it  did  not 
apply  to  the  hw,  and  it  could  not  affed  him  without  working  that 
involuntary  alienation,  which,  in  a  cafe  of  that  nature,  the  jurifpru- 
dence  of  thofe  times  did  not  readily  admit.  The  ftatute  '<  quid 
^  imftwns tirrarum^^  put  an  end  to  the  fubinfeudatioa  of  fee  (iniple 
elUtes,  and  of  courfe  put  an  end  to  the  warranty  we  have  been  fpeak- 
ing  of,  as  inddeat  to  grants  of  lands  in  fee  iimple,  to  be  held  of 
the  grantor  and  his  hetrs.  The  confequence  was,  that,  after  the  fta- 
tute  fmm  tmptons  tirrarmm^  there  was  no  cafe,  except  that  of  homage 
aanceftrel,  m  which  warranty,  unlefs  it  arofe  from  the  exprefs 
oontra^k  of  the  parties,  bound  more  than  the  donor,  or  bound  him 
longer  than  the  term  of  his  life,  adlv.  But  <witb  reJ^eS  te  eftates 
tail  and  kafes  for  life^  the  judges  took  this  important  diftindlion, 
that,  where  a  perfon  feized  in  fee  granted  for  life  or  ia  tail,  re- 
iervjBg  the  rever&on  in  himfelf,  the  grantees  of  the  particular 
eftates  held  of  the  reverfioner,  and  he  of  the  chief  lord:  where  a 
yerfon  granted  for  life  or  in  tail,  with  the  remainder  over  in  fee 
fimple,  both  the  tenants  of  the  particular  eftates,  and  the  remainder 
men,  held  of  the  chief  lord,  in  the  former  cafe,  therefore,  the 
(enure  between  the  donor  and  the  donees  Rill  fubftfting,  the  law  re- 
mained as  it  did  before  the  ftatute,  that  is,  when  thofe  eftates 
were  created  by  the  word  **  dedi.*  both  the  donor  and  his  heir.s 
were,  in  confequence  of  the  tenure,  obliged  to  warranty.  Thus  it 
Hood  in  refped  of  grants  in  feefimple,  in  tail,  or  for  life;  and  in  all 
thefe  cafes  the  warranty  mujft  be  underftood  in  its  ftridl  legal  import, 
as  implying  an  obligation  in  the  lord  to  acquit  his  tenant  againft 
the  fuperior  lord,  where  there  was  a  feignory  paramount,  and  to 

five  the  tenant  a  recompence  in  cafe  of  evi^Uon.  3dly,  But  in 
mfiifirjtarsp  (to  which  the  fubjed  now  leads),  the  cafe  is  very 
difiereat.  A  leafe  for  years,  (See  Bacon's  Abr.  tit.  Leafes  and 
Terns  for  Years),  is  a  contra£(  between  the  lefTor  and  the  le/Fee  for 
the  pofleffion  and  profits  of  land  on  the  one  fide,  and  a  recompence, 
rent,  or  other  income  on  the  other.  As  the  lefibr  contrads,  that, 
the  lefiee  (hall  hold  the  land,  he  cannot  claim  it  in  oppofition  to  his 
€OTenant.«->Thus  he  parts  with  the  land  during  the  term ;  but 

his 
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[Note  332.}    hU  fuppoTed  parting  with  the  knd,  and  the  intereft  of  the  IcOor  m  1^  r384«  t 

during  the  teim  parted  with,  was  rather  a  confeqaeoce  of  law  ac* 
cruing  from  the  cootrafl,  than  the  contra^  for  the  eajoymea^  a 
confequence  of  law,  accruing  from  the  parting  wkh  the  land* 
The  tenant,  therefore,  had  only  the  perceptioa  of  the  pro&ttt  «kI 
was  confidered  to  hold  the  poflfeffion  for  the  rereriioiier.  The  cod- 
fequence  was,  that  whoever  recovered  the  freehokL  reduced  the 
term  whether  the  recovery  were  true  or  feigiled.  As  the  poflef- 
#  fioa  was  not  confidered  to  be  ia  the  leflee,  there  was  oririnally  no 
neans  by  which  he  could  recover  it*  His  only  remedy  was  is* 
confequence  of  the  contrad,  which  coallituted  the  leafe*  By  virtue 
of  that,  the  words  **  yielding  and  paying,'^  &c.  were  coaftrued  a 
covenant  in  favour  of  the  lord,  which  enabled  him  to  recover  hb  rent 
by  an  a^lion  of  covenant  or  an  adioa  of  debt»  and  the  words« 
*«  grant,  demife,  &c."  were  ooailrued  9,  covenant  ia  favour  of  th< 
tenant,,  which  enabled  him  to  recover  damages  as  a  recosipeaee  for 
the  poiTeflion  loH.  In  this  fenie  they  are  faid  to  imply  a  warranty^ 
From  the  warranty  of  freehold  eftates  it  differs  in  its  nature,  a» 
that  arifes  from  tenure,  this  from  contrail;  and  in  its  opeuwtion,  as 
that,  being  a  confeouence  of  tenure,  is  not  modeled  by  expre& 
warranties,  this,  ariung  from  the  cootrad  of  the  parties,  is  confi- 
dered to  be  modified  and  regulated  by  any  exprefe  covenants  in-» 
fcfted  in  the  leafe.  See  Spencer's  cafe,  5.  Rep.  17.  i.  Lev.  57* 
t.  Mod.  113.  and  Clarke  v.  Samfon,  i.  Vez.  101.  Loid  Cokew*^ 
ant.  101.  b.  309.  a.  exprefsly  fays,  that,  warranty  eanaot  be  an* 
nexed  to  chattels  real  or  perfona] ;  for,  ikys  his  lordflup»  if  a  man- 
warrants  them,  the  party  (hall  have  covenant  or  action  npoa  the 
cafe.  Thus,  therefore,  the  law  ftands  fince  the  ftatute  fmia  imfitm* 
In  all  cafes  of  homage  aunceftrel,  if  any  fach.  now  esait,  (which  b 
at  leail  doubtful),  the  doAnne  of  warranty  remains <as  it  did  beftre- 
the  (Utute^  that  is/-*if  the  grant  was  made  by  the  word  "  ikdi^**  it 
imports  a  warranty*  In  other  cafes  it  may  be  expreiled  as  the 
parties  think  proper :  if  it  be  not  exprefled»  then,  in  conveyances 
in  fee  fimple,  it  is  not  implied  by  the  word  "  grant "  or  anv  other 
word>  except  the  word  "  give;"  and  then  it  holds  only  dnni^  the 
life  of  the  grantor :  in  gifts  in  tail,  and  in  leafes  for  life,  by  the  word 
**  give,'*  where  the  reverfion  is  left  in  the  donor,  the  tenure  between 
him  and  the  donee  or  leflee  fiili  continues*  Of  that  tenure  it  is  a 
neceiTary  conicquence  of  law,  and  is  not  con&dered  to  be  re* 
Itrained  by  any  exprefs  covenaou.  In  leafes  for  years  rendering 
rent,  warranty,  confidering  it  to  import  a  covenant  for  the  q'aiet 
enjoyment  of  the  term,  is  of  the  ciTenGe  itfelf  of  the  leafe  ;  but  the 
IcAie  being  originally  founded  on  contrad,  any  of  iu  terms  majr 
be  varied  by  the  parties  themfelves  at  their  pleafore,  and  is  in 
facl  coniiUcred  as  varied  ^r#  taMt0  by  the  infertion  of  any  exprefr 
covenant.  But  the  etfed  of  an  exprefs  ^covenant  in  reftraiatug  the 
ed^ed  of  an  implied  general  covenant  is  not  to  be  confounded  with 
tiie  edVw\  of  a  particular  covenant  in  retraining  the  efed  of  an  ex* 
prcfd  general  covenant,  as  the  latter  is  not  reyftraioed  by  a'fnbfo* 
quent  covenant,  unlcfs  it  can  be  coniidered  as  part  of  the  general 
covenant*  See  Nokes's  cafe,  4*  Rep.  80.  and  t  SaundL  6o«-i»It 
may  happen,  that,  a  pfr/sa  ifowt^  m  urm  rfjtmn  #«^»  €%mwpi  ihi 
Un4i  «/  wi«  Mi^t  kmj€ifimfU  to  another  and  his  heirs,  by  the  arord 
*«  grant/*  But  this  cannoc  amount  lu  a  warranty  of  the  lands,  for 
the  term.  The  operauoa  of  the  word  **  gnat "  in  implyaii^  a  war«r 
racty  ia  U^c  ucauon  or  aii^gnnieiu  of  a  Mrab  anfes  nom  unplicie* 

VnasL 
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tioa  opltjr^  that  is.  From  the  Uw's  pEefamvag*  by  the  party's  uGng 
the  word  ''  gi;aDt/'  chat  he  intended  to.  warxant  the  lands  as  a 
term.  Bt|t  his  expreAly  ti;eatijig  the  land  in  the  deed  as  a  fee 
iimpie  eiUte,  and  expre&ly  conveying  it  as  fucli*  neceOadiy  rebucts 
every  implication  of  its  being  his  inteatioaor  undertakiDg  to  con- 
icey  it  as  a  term  of  years.  In  what  has  been  faLd  above,  the 
grantor  U  copiidered  a&  the  real  owner  of  the  land»  receiving  the 
puichafe  money,  or  qchct  confiderattoa  of  the  efiate  or  inccreit 
parted  with.  Ja  this  caie*  independently  of  all  conih-udion  of 
particular  words,  there  is  great  reafon  to  con(ider  him  bound  to 
warranty  the  property  he  parts  with,  as  he  receives  the  benefit  of 
iw  la  tkc  caoe  of  a  truliiee^  this  ground  of  raifing  or  implying 
a^  obljgaiicn  of  warranty  necefTui'ily  fails.  Upon  the  whole,  co 
apply  what  has  been  faid  to  the  point  mentioned  at  the  beginning 
of  the  note*  it  appears  clear,  that  whenever  there  is  a  deed,  on 
the  &oe  of  which  the  tru&pe^  is  party»  and  conveys,  merely 
as  truf^A  there  is  no  (abftantial  objedion  to  his  conveying  by 
the  word  **  grant."  If  the  lands  afe  freehold,  it  is  clear  that 
no  warranty  or  covenant  is  imported  by  it;  if  it  happens  that 
tliey  afc  held  for  a>  tt«m  of  years  only,  all  implication  of  an  inten« 
^op  or-  ^ndertaking  to  convey  them  £br  the  term,  is  neceifarily 
wbn^ted,  by  their  beipg  treated  in  the  deed,  and  conveyed  by  the 
party,  as  a  fee  fimple  efiate ;  and  if  any  fuch  warranty  or  cove-, 
nant  would  other wiie  be  implied,  it  would  be  retrained,  by  his 
Qovenanty  that,  he  himfelf  has  done  no  ad  to  encumber,  to  a  war- 
ranty or  covenant  againft  his  own  a&s.  To  obviate,  however,  every 
doubt  which  may  be  entertained  on  this  ground,  it  is  ufual  to  make 
the  truftee  convey  **  according  to  his  efUte,  right,  or  intereil,  but 
''  not  further  or  otherwife,*'— -or  toexprefs  that  he  grants,  &c.  **  not 
«  as  w:arraatiiig  the  tide,  but  in  order  to  pafs  or  convey  the  lands.*' 
Whenever  the  former  words  are  inferted,  care  Qiould  be  taken  to 
niake  them  referrible  to  the  trudee  only,  and  not  to  the  owner  of 
the  fee;  who,  in  exprefs  contradiction  from  the  guarded  mode  of 
conveyance  applied  to  the  truilee,  (hould  be  made  to  *' grant,"  &c. 
"  fuUy  and  abiolutcly." 

It  remains  to  enquire,  what  remedy  a  perfon  purchafing  under  a. 
defedive  title,  has,  excluilvely  of  the  purchafor's  warranty  or  co. 
venants,  or  where  the  title  is  fubjed  to  a  defcd,  which  the  warranty 
or  covenants  do  not  reach.  In  every  cafe  where  the  feller  con- 
ceals from  the  purchafor  the  indrument  or  the  fadl  which  occafions 
the  defed,  or  conceals  from  him  an  incumbrance  to  which  the 
ciiate  is  fubjed,  it  is  a  fraud,  and  the  purchafor  has  the  remedy  of 
an  a^lion  on  the  cafe,  in  the  nature  of  afi  adion  of  deceit.  But 
a  judgment  obtained  after  the  deatl^  of  th«  feller,  in  an  adlion  of  this 
nature,  can  only  charge  his  property  as  a  iimple  con  trad  debt, 
and  will  not,  therefore,  except  under  very  particular  circumllances, 
charge  his  real  afTets.  A  bill  in  chancery,  in  molt  cafes,  will  be 
found  a  better  remedy.  It  will  lead  to  a  better  difcovery  of  the 
concealment,  and  the  circum (lances  attending  it,  and  may  in  fome 
cafes  enable  the  court  to  create^  a  trail  in  favour  of  the  injured 
purchafor.  But  where  the  inflrumcnt  or  the  fad,  which  occailons 
the  defed  of  the  title,  or  the  inilrument  creating  the  incumbrance, 
it  produced,  the  purchafor  has  fair  notice  given  him  of  it,  and  if 
the  covenants  do  not  extend  to  it,  he  appears  to  be  without  ref 
medy,  unlefs  he  can  avail  himfelf  of  the  covenants  of  the  earlier 
vendors,  n^any  of  which  are  inherent  to  the  lands,  and  to  fome  of 

which. 
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which*  as  the  Covenant  tot  ^et  enjo3rment«  there  is  no  bbjefiioo^ 

on  account  of  their  antiquity,  where  the  breach  is  recent.    It 

ibmetimes  happens,  that,  a  purchaibr  conients  to  ttke  a  de- 

fedive  title>  relying  for  his  fecority  on  the  purchafor's  corenantt. 

Where  this  is  the  cafe,  this  (hoald  be  particolarly  mentioned  to  be 

die  acrreement  of  the  parties ;  as  it  has  been  argned,  that,  as  the 

defeS,  in  queftion  was  known,  it  mnft  be  underftood  to  hlive  been 

die  agreement  of  the  pnrchafor  to  take  the  dtle,  fnbjed  to  it,  and 

that  the  covenants  for  the  dde  fhould  not  extend  to  warrant  it  \ 

againft  this  pardcoUr  defed.  I 

[Note  333*]       (')  '^^^^'^^  ^Y  ^^^  cnrtefy  cannot  vouch,  becanfe  he  (hall  not  r384»  b. 
recover  in  value,  lo.  H.  7.  10.  b.  but  he  may  pray  in  aid  of  him 
in  the  reveriion.    Hob.  Rep.  21. 

[Mote  334.  ]       (2]  The  other  may  vouch  for  his  mcnety,  as  is  obferved  in  the  fjSCt  b* 
preceding  page :  but  if  they  make  parddon,  both  have  loft  it.  ^'^ 
Hob.  25. 

£Note  335*}  (3)  ^  ™^"  enfeoflTeth  three  bjr  deed,  and  warranteth  the  land  to 
them,  //  cttilibet  eonm,  this  is  a  jmnt  warranty,  becaufe  the  efiate 
or  intereft  was  joint ;  but  if  the  eftates  were  leveraU  the  warranty 
would  be  feveral.    5.  Rep.  19. 

FNbte  336«]  (.4)  Up^  ^  iimilar  prihciple  it  was  held,  that  a  perfbn  could  not 
devife  land  in  frank  marriage,  becaufe  the  donee  could  not  hold  of 
the  donor.    Ant.  2i«  b. 

[Note  337.]        (1)  It  is  a  general  role,  that  the  heir  cannot  take  any  thing  by  [3^     ^' 

defcent  when  the  anceftor  is  fecluded  from  taking.  Ant.  99.  K— - 
If  a  father  and  his  heir  apparent  join  in  a  warranty,  the  heir  ia 
doubly  bound,  by  his  own  warrantyj  and  as  heir  to  his  ^ther. 
Moore  20. 

C^  33^0       (i)  This  feems  to  be  contradided  in  Moore  20,  where  it  is  faid,  r386.  b.] 

that  if  two  are  vouched,  and  one  of  them  makes  default,  the  grand 
capt  ad  'valitttiam  fliall  iifue  a^ainU  him  who  made  the  default ; 
and  if  one  of  them  dies,  the  heir  and  the  furvivor  of  them  may  be 
vouched,  or  the  furvivor  of  them  only,  at  the  eledion  of  him  who 
hath  the  warranty. 

£Note  339.]        (0  Prom  this  it  appears,  that  the  warranty  ccafcs  on  the  ex-  [3 "7*  ^'J 

piration  of  the  eftate  to  which  it  is  annexed.  In  Smith  v.  Tyndal, 
Salk.  685,  686.  it  was  refolved,  that  no  warranty  exdnguimes  a 
right,  but  only  binds  or  bars  it  io  long  as  the  warranty  cond- 
nues  in  force ;  for  if  the  warranty  be  releafed,  the  ancient  right 
revives. 

[Note  340.]        (2)  Though  the  warranty  be  temporary,  yet  the  thing  warranted 

and  to  be  recovered  is  perpetual ;  for  it  is  a  warranty  of  a  fee* 
though  not  a  warranty  in  fee.    Hob.  126. 

[Note  341.]        (1)  In  the  former  cafes  put  by  Litdeton,  die  warran^  deter-  [388-  b.| 

mined,  upon  the  natural  exj^badon  of  the  eftate  to  whicn  it  was 
annexed :  here  it  determines  by  the  eftate  being  defeated.  Bat  if 
an  eftate  be  boand  by  4  warranty,  and  afterwards  the  efiate  to 

which 
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which  the  warranty  is  annexed  be  defeated  as  to  a  particular  eftate 
cnly,  the  warranty  (hal!  not  be  defeated.  As  if  tenant  for  life, 
remainder  to  A,  be  difTeifed,  and  an  anceftor  of  A,  rel^afcs  to  the 
difleifor  with  warranty  and  dies,  and  afterwards  tenant  for  life  en- 
ters or  recovers,  yet  the  remainder  will  be  bound  by  the  warranty, 
See  2.  Rol.  Abr.  740.  I.  40.  741.  1.  5.     And  fee  Com.  Dig.  vol. 

3-  434»  43S- 

Jg,  a.  1        (0  The  feoffee  with  warranty  cannot  take  any  advantage  of  [Note  342. 1 
the  warranty^  unlefs  he  be  tenant  of  the  land.     26.  H.  8.  3.  b, 

(2)  If  a  man  makes  a  feoffment  with  warranty,  non  feoffment  is  [Note  343-] 
a  good  plea;  for  if  the  feoffment  be  avoided,  the  warranty  alfo  is 
avoided,  for  that  depends  upon  the  feoffment.  But  if  ,the  man 
makes  a  leafe  for  years,  and  covenants  that  he  will  warrant  and 
defend  the  land  to  the  lelTee  ;  if  the  lefTee  be  oufted,  whether  it  be 
by  one  that  hath  or  that  hath  not  title,  he  (hall  have  a  writ  of  co- 
venant.    Brownlow  Rep.  pare  2.  fol.  165. 

qq'   "U  "I       (l)  But  clearly ^if  the  'warranty  nuere  never  executed,  as  in  the  cqfe  [Note  344.] 
^    *       *  J  of  fine  fur  render  aw///6  ^warranty  and  ajfeis,  there  Jhall  he  a  remitter. 
Lord  Hale's  MSS. 

(2)  In  Lambarde*s  Juftice  of  Peace,  ch.  10.  it  is  faid,  that  if  a  [Note  34J.] 
nan  be  attainted  of  murder  or  felony,  it  \^  needlefs  to  arraign  him 
of  new  of  any  other  felony,  becaufe  it  is  needlefs  to  condemn  him 
V  who  already  IS  attainted,  except  in  fpecial  cafes,  either  for  the  ad- 
vantage of  the  king,  or  the  commodity  of  the  fubjedl.  The  au- 
thor then  proceeds  to  ilate  feveral  examples  of  both  the  exceptions. 
'In  4.  Rep.  fql.  57.  fir  Edward  Coke  obferves,  that  though  a  man 
be  killed  in  rebellion,  he  fhall  not  forfeit  his  lands  nor  goods ;  but 
if  the  chief-juftice  (foveraign  coroner  of  England)  upon  the  view 
of  the  body,  make  record  thereof,  and  return  it  into  the  king's 
bench,  he  (hall  forfeit  lands  and  goods,  as  Fineux,  chief-juflice,did 
temp.  H.  7. 


91.  a.] 


The  offence  of  PRy^MUKTRE,  is  called  from  the  words  of  the  f  ^ote  34^.] 
writ  preparatory  to  its  profecution.  It  is  defcribcd,  by  Mr.  juf- 
lice  Blackftonc,  book  4.  c.  8.  to  be,  "  introducing  a  foreign  power 
*•  into  the  land,  and  creating  imperium  in  impu-ioy  by  paying  that 
"  obedience  to  papal  procefs,  which'conllitutionally  belonged  :o  the 
•*  king  alone."  To  explain  fully  this  offence,  and  the  laws  of  re- 
cufancy  mentioned  in  this  place,  by  lord  Coke,  it  is  neceffary,  I.  to 
flate  the  laws,  which  were  pall  before  the  Reformation,  to  reftrain- 
what,  in  the  law  of  England,  was  termed,  papal  provifion,  or 
the  pope's  prefenting  to  Englifh  benefices, — and  papal  procefs,  ^r 
the  pope's  interfering  in  the  procefs  of  the  ccclefiaftical  cour:s  of 
England.  This  will  lead,  II.  to  a  flatemcnt  of  the  laws,  which, 
fincc  the  dlvifion  of  the  churches  at  the  Reformation,  have  been  paft 
againft  thofe,  who^  from  their  remaining  in  communion  with  the  fee 
of  Roihe,  have  received,  in  the  laws  of  England,  the  appellation  of 
papiib,  andperfons  profefling  the  popifh  religion.  III.  Af:erthis, 
will  be  (hewn  the  effect  and  operation  of  the  laws,  which  have  beea 
paft,  in  the  prcfent  reign,  to  relieve  pcrfons  of  that  defcripcion.  IV. 
Some  general  obfcrvations  will  then  be  offered,  to  point  out  the 
particular  laws,  to  which  liis  majefly*s  Engliih  f\ibjeiU  in  commu- 

(  H  h  )  men 
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rNote  ia6  1  ^o^  ^^  ^^  ^^  ^^  Rome  arc  (BU  expoGed»  but  wMch  do  noct  14  f^gi,  a* 
"•^        3^"- J   ^^y,  rcfpcft,  affca  Englilh  proteftant  diffcaters;   and  foipc  re-  ^^^ 
marks  on  the  operation  of  the  toleration  TuBt,  and  the  a^  for  <|uiet* 
iog  corporations,  fo  far  as  they  affcd  Roman  catholics^—on  the     • 
right  or  obligation  of  Roman  catholics  to  ferve  in  the  militia»  and 
to  ferve  on  juries,  and  on  their  right  to  be  admitted  to  fa£lories» 
and  to  hold  offices  exercifeable  abroad. 

I.   ff^lTH  RBSfXCr  TO  PAPJL  PMriSIOHf  AHD  TAP'^l.  FROCMU  .• 

—The  3i..£dw.  i.is  faid  tabe  the  foundation  of  all  the  fubfequent 
tbitutes  of  praemunire.  It  recites,  that,  the  abbots,  priors,  and  gover- 
nors, had,  at  their  own  pleafure,  fet  diverfe  impolitions  upon  lEc  mo- 
Bafteries  and  houfes  in  their  fubje&ion  ;  touremedy  which,  it  was Tn« 
aded,  that,  in  future,  religious  perfons  ihould  fend  nothing  to  their 
iuperiors,  beyond  the  fea ;  and  that,  no  impofitions  whatfoever  (hould 
be  taxed  by  priors  aliens*    By  the  25.  Edw.  3.  ftat.  6.   27.  Edw.  3. 
ftat.  !•  c.  4.  and  ftat.  2.  c.  1,  2,  3,.4»  it  was  enaftcd,  that,  the 
court  of  Rome  (hould  prefent  or  collate  to  no  bifhoprick  or  living  in 
England :  and  that,  if  any  one  difturbed  any  patron,  in  the  prefcnu- 
tion  to  a  living,  by  virtne  of  papal  provifion,  fuch  proyifor  (hould 
pay  fine  and  ran(bm  to  the  kmg,  at  his  will,  and  be  imprUbned^ 
till  he  renounced  fdch  provifion.     The  fainc  puni(hmcnt  was  in- 
ilidted  on  fuch,  as  (hould  cite  the  king  or  any  of  his  fubje^s,  to  an- 
fwer  in  the  court  of  Rome.     By  the  3.  Richard  a.  ch.  v  ^^ 
7.  Richard  2.  ch.  12.  it  was  ena^ed«  that,  no-  alien  (hould  be  ca- 
pable of  letting  his  benefice  to  farm ;  and  that,  no  alien  (hould  be 
capable  of  being  prefented  to  any  ecclefiafiical  preferment^  under 
the  penalty  of  the  ftatutc  of  provlfors.    By  the  ftat.  1 2.  Richard  2. 
c.  1  J.  all  liegemen  of  the  king,  acceptmg  of  a  living,  by  any 
foreign  provifion,  were  put  out  of  the  king's  protedion,  and  the 
benefice  made  void.    To  wluch,  the  13.  Richard  2.  fbt.  2.  c.  2. 
adds  bani(bment  and  forfeiture  of  lands  and  goods  {  and  by  c  3. 
of  the  fame  (btute,  it  was  enabled*  that,  any  per(on  bringing  over  any 
citation  or  excommonication,  from  beyond  fea,  on  account  of  the  exe- 
cution of  the  foreeoinfi;  ftatutes  of  provifors,(hoQld  be  imprifoned,  for- 
feit his  goods  and  lands,  and  moreover  fuflFer  pain  of  life  and  member. 
In  the  writ  for  the  execution  of  thefe  ftatutes,  the  words  prgtmanirt 
Jkciast  being  ufed,  to  command  a.citaiion  from  the  party,  have  depo^ 
minated,  in  common  fpeech,  not  only  the  writ,  but  the  offence  itfelf 
of  maintsuning  the  papal  power,  by  the  name  of  praemunire.    The 
]6.  Richard  2.  c.  5.  which  is  the  (tatute  generally  roferred  to  by 
all  fubfeqaent  ftatutes,  is  nfually  called  the  ftatute  of  pneinwiro» 
it  enadks,  that,  whoever  procures  at  Rome»r  or  eUewhere»  any 
tranHatums,  proceffes,  excommunications,  bulls,  inftruments,  or 
other  things,  which  touch  the  king,  againft  him,  his  crown,  and 
realm,  and  all  perfons  aiding  and  a(fifting  therein,  (hall  be  put  out 
of  the  king's  protedion  ;  their  lands  and  goods  forfeited  to  tM 
king's  ufe ;  and  they  (hall  be  attached  by  their  bodies,  to  anlwe's 
to  the  king  and  his  council,  or  procefs  of  prsemunin  ftuias  ihall 
be  made  out  againft  them,  as  in  other  cafes  of  provifors.    By  thr 
2.  Henry  4.  c.  3.  all  perfons,  who  accept  any  provifion  from  il* 
pope,  to  be  exempt  from  canonical  obedience  to  their  proper  01^ 
nary,  were  alfo  fubje£led  to  the  penalties  of  praemunire.    This  ia 
faid  to  be  tlie  laft  antient  (latute  concerning  this  offence,  till  the 
feparation  of  the  church  of  England  from  the  church  of  Rome* 
ih  the  rei^n  of  Henry  8.    The  penalties  of  przmunire  have^  bceo 
inee  applied  to  other  ofiencesj  foipe  of  which  bear  mMU  mN99  if  ^ 
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and  ibme  no  relatioti  to  this  original  offence.  Its  puniihment  is  to 
be  eathered  from  the  foregoing  ftatutes,  and  is  thus  (hortl/  fam- 
ined  up  by  iir  Edward  Coke»  «<  That,  from  the  convidtion,  the  dc'* 
^  fendant  (hall  be  out  of  the  king's  prote^on»  and  his  lands  and 
**  tenements*  eoods  and  chattels,  forfeited  to  the  king ;  and  that, 
*'  his  body  (hau  remain  at  the  king's  pleafure,  or,  as  ocher  autho- 
**  rities  have  it,  during  his  life."  Such  is  the  oiFence  of  prsmu- 
iiire>  and  fuch  its  punifhment  by  the  law  of  England.  Whenever 
it  is  faid,  that,  a  perfon,  by  any  ad,  incurs  the  penalties  of  a  pras* 
Biunire,  it  is  meant  to  exprefs,  that,  he  thereby  incurs  the  penaU 
tie?,  which,  by  the  different  ftatutes  we  have  mentioned,  are  in* 
ffifted  for  the  offences  therein  defcribed.  This  account  of  the 
ofience  of  prxrhunire,  and  it's  punifhment,  is  taken,  or  rather  co- 
pied, from  fir  William  Blackflone's  4th  Commentary,  chap.  8. 

II.  ^'ira  AtSFECT  rq  the  Zjtlf^S,  /9^ETCH,  SIVCM  the  SEPARA" 
TtOS  OF  THE  CKUkCH  OF  EnoLAND  FROM  THE  CHURCB  OF  RoME, 
AT  THE  TIME  OF  THE  REFORMATION,  HAVE  BEEH  FAST  AGAINST 
TS09E,  WHO  REMAINED  IN  COMMUNION  fTlTH  THE  SEE  OF  ROME^ 

•—the  laws  againft  them  may  be  reduced  under  five  heads:— 
II*  ifl.  The  fir  A,  are  theft,  lohicb /ubje3  tbem  to  penalties  and  ptmijb'*^ 
tmmufwr  ixtrcifing  ibeir  religious  worjhip  ;**>under  which  head,  may  be 
ranked,  the  laws  refpeding  their  places  of  education,  and  the  mi* 
sifters  of  thdr  church,    hy  thefe  laws,  if  any  Englifh  prieft  of  the 
charch  of  Rome,  born  in  the  dominions  of  the  crown  of  England* 
came  to  England  from  beyond  the  Teas,  or  tarried  in  England' 
three  days,  without  conforming  to  the  church,  he  was  guilty  of 
high  treafon ;  and  thofe  incurred  the  guilt  of  high  treafon,  who 
were  reconciled  to  the  fee  of  Rome,  or  procured  others  to  be 
reconciled  to  it.     By  thefe  laws  alfo,  papifls  were  totally  dif- 
abled  from  giving  their  children  any  education  in  their  own  reli« 
gion:   if  they  educated   their  children  at  home,  for  maintain^* 
ing  the  fchool-mafter,  if  he  did  not  repair  to  church,  or  was  noc 
allowed  by  the  bifhop  of  the  diocefe,  they  were  liable  to  forfeit 
/.  10.  a  month,  and  the  fchool-mafter  was  liable  to  forfeit  fort/ 
AiUings  a  day ;  if  they  fent  their  children  for  education  to  any 
fchool  of  their  perfoafion  abroad,  they  were  liable  to  forfeit  £.  ioo« 
and  the  children  fo  fent  were  difabled  from  inheriting,  purchafing 
or  enjoying  any  lands,  profits,  goods,  debts,  duties,  legacies,  or 
fums  of  money  .•^Saving  mafs  was  puniOiable  by  a  forfeiture  of 
aoo  marks :  hearing  it,  by  a  forfeiture  of  100.    See  1.  Eliz.  ch.  2. 
23.  Eliz.  ch.  I.    27.  Elik.  ch.  2.    29. Eliz.  ch.  6.    35.  Eliz.  ch,  z» 
a.  Jac  1.  ch.^  3.  Jac.  i.^ch.  4, 5.  7.  Jac.  1.  ch.  6.  3.  Car.  i.  ch.  2« 
as*  Car.  z.cn.  2.     7.  &  8.  W.  3.  ch.  27.     i.  Geo.  i.  ch.  13.— -XL 
ad.  l/nderthe  fecond  head  were  thofe  laws,  which  punifhed  the  Eng- 
lifh  communicanu  with  the  church  of  Rome/or  not  conforming  to  the 
}aUiJbed church,  Thefe  are  generally  called  the  flatutes  of  recufancy. 
[t  Ihould  be  obferved,  that,  abfence  from  churdi,  alone,  and  unac* 
'/  companied  by  any  other  ad,  conflicuces  recufancy,  in  the  true  fenf(> . 
of  that  word.    Till  the  ftatute  of  the  35.  Eliz.  chap.  2.  all  noncon^ 
fbrmifts  were  confidered  as  recufants,  and  were  all  equally  fubjed  to . 
the  penalties  of  recufancy :  that  ftatuce  was  the  firft  penal  flatute 
made  againft  popifh  recufants^  by  that  name,  and  aa  diftinguifhed 
from  other  reciiiants.    From  that  (latute  arofe  the  dlltinflion  be- 
turcm  proteftant  and  popifh  recufants ;  the  former  Wtrre  fubjedt  to 
fuch  ftatates  of  recufancy,  as  preceded  that  of  the  3$  th  of  queen 
fiUzabfthj  mid  to  ibmc  fiatutes  againfl  recufancy,  made  lubfe* 
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[Note  346.]    quently  to  that  time  ;  but  they  were  relieved  from  them  all,  by  the  f-iQi, 

aft  of  toleration,  in  the  ift  year  of  king  WiHiam's  reign.    Froaa  the  ^^^ 
3^ih  Eli?.,  c.  2.  arofc  alfo  the  diftinftion,  between  papifts  and 
perfons  profefling  the  popiih  religion,  and  popt(h  recafantSt  and 
popiOi  recufants  convift.    Notwithftanding  the  freqaent  mendon  ia 
the  (latutes,  of  papifts  and  perfons  profeffing  the  poptQi  religion,    . 
neither  the  ftatutet  themielves,  nor  the  cafes  adjad^ed  opon  them, 
prefenc  a  clear  notiop  of  the  afts  or  circumilances  that»  m  the  eye 
of  the  law,  conftiiutcd  a  papffi,  or  a  pir/on  frtfiffing  tht  p9pifo  «• 
ligion.     When  a  perfon  of  that  defcription  abfented  himfetf  fron 
church,  he  "illed  the  legal  defcription  of  a  popijh  recu/ant :  When  he 
tvas  convifted  in  a  court  of  law  of  abfenting  himfelf  from  chorch, 
he  was  termed  in  the  law  a  popijh  recu/ant  con^iQ  :  to  this  ms(^ 
be   added  the  €0Kflru3;9je  rttufancy  hereinafter   mentioned  to  be 
incurred  by  a  refufal  to  take  the  oath  of  fupremacy.— With  re* 
ipcft   to  tho  ftatutes  agaiad  recufancy ;  by  thefe  ftatutes,  popifit 
recufants  convict  were  punvfhable  by  the  cenfures  of  the  church,  andk 
by  a  fine  of  J\  zo,  for  every  month,  during  which,  they  abfenttd 
tfiemfclves  irom  church  ;  they  were  difablcd  irom  holding o£ces  or 
employments ;  from  keeping  arms  in  their  houfes  >  from  mMitaia* 
ing  uciions  or  fuits  at  law  or  in  eqaity  ;  from  being  execaMPS  or 
guardians;  from  prefcnting . to  advowfons;  from  pr aft i ting  in  the 
law  or  pi^ydc;  and  from  holding  of&ccs,  cWil  or  military;  thef 
were  fubjt'ft  to  the  penakies  attend'mg  excommankation,  were  not 
permitted  to  travel  five  miles  from  home,  unlefs  by  licence,  upoa 
pain  of  forfeiting  all  their  goods ;  and  mighfnot  come  to  ccort  andef 
piiin  of  _^.  100.     A  married  woman,  wlien^convifted  of  recoiancyr 
was  liable  to  forfeit  two  thirds  of  her  dower  Or  jointure.     She 
could  not  be  executrix  or  adnHniftratrix  to  her  hufband,  nor  have 
any  part  of  his  goods ;  and,  during  her  marriage,  ftie  might  be 
kept  in   prifon,  unlefs  her  hu/band  redeemed  her  at  the  rateolf 
^.  10.  a  month,  or  the  third  part  of  his  lands;  )K>ptfli  recufants 
oomift  ucrc,  witliin  three  months  after  conviftion,  either  to  fubmiA 
and  renounce  their  religious  opinions,  or,  if  required  by  four  jufticesy 
tt)  abjure  the  realm  ;  and  if  they  did  not  depart,  or  if  th^  retome4 
wiihout  licence,  they  were  guilty  of  felony,  and  were  to  foffer 
dc.iih  as  felons.— '(See  the  ftatutes  referred  to  onder  the  former 
head.). — 11.  '^,  As  to  tkt pcmdtiti'er  iifahHiuts  uUtnitng  tht  refufti 
Bf'  Roman  cathclics  to  take  the  oath  of  fuprimacy»  the  ^iecJuratiom 
^i^'^^ft  tranjuhjlantiation^  and  the  declaration  againft  popery  i  Ix,  muft 
be  pi\  niiiv<),  that,  the  Roman  catholics  make  no  cbjeftion  to  take 
the  ta:b  of  edUgiame^  i.  G.  2.    c.  13.  Of  the  oath  of  ahjuraiionp 
6.  Geo.  3.  c.  ^i.^^Wiih  refpe^  to  the  oath  of  Jifpremaeyt'^hy  the 
Itl  Llizabeth>  ch.  1.  the  perfons  therein  mentioned    were  made 
compellable  to  take  the  oath  of  fupremacy  con  tuned  in 'that  a^& 
by  the   3d  of  king  James  the  ift,  ch.  4.  another  oath  was  pre- 
fcribcd  to  be  taken,  commonly  called  the  oath  of  allegiance  and 
obedience  :  thefe  oaths  were  abrogated  by  the  ill  of  king  Wiliiaoi 
SLiui  quern  Mary,   feH*.    1.  ch.  8.  and  a  new  oath  of  aiiegiance 
and  a  new  oath  ef  fupremacy  were  introduced,  and  required  10 
.  be  taken  in  thc^r  (lead :  the  flatutemade  in  the  2d  feffion  of  the  &ft 
yearct  king  George  the  ill,  ch.  13. contains  an  oath  of  fupremacy,  i» 
C^c  fame  words,  as  the  oath  of  fupremacy,  required  to  be  taken  bf 
the  kft  ot  kiT.g  Willram  and  qreen  Mary.     By  that  oath,  perfons  are 
jnadj-  to  iwear,  that  •*  ik)  foreign  prince,  perfon,  prelate,  ftatc  or 
*'  potentate,  kath#  or  ought  to  iuve^  any  juitldidieii, povbor,  fupfc- 
.    t  ^  **  macy. 
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•*<  macy,  prcemiirence  or  aathority,  eccIefiaRicnl  or  fpiritoal,  with- 
**  in  the  realm."    It  was  required  to  be  taken  by  the  peHons  there: n 
named  ;  it  might  be  tendered  to  any  perfon,  by  any  two  jufliccs  of 
the   peace;   and  pcrfons  refafing  the  oath  fo  tendered  were  ad- 
judged to  be  popiih  rccufants  cunvidl,  and  to  forfeit  and  to  be 
proceeded    again rt,   as   luch.      This   was  the    conftrodive  recu- 
iancy  referred  to  above.     It  was  not  the  cffence  itfelf  of  recufanoy, 
which,  as  we  have  already  obfcrved,  confilled  merely  in  the  party's 
abfenting  hhnfelf  from  church :  it  was  the  oiFence  of  not  caking 
■  the  oaths  of  fopremacy,  and  the  other  oaths  pre fcribcd  by  the  a<^  of 
■t.  Geo.  1.,  the  refafi  of  which.  Was,  by  that  Itatute,  placeJ  on  the 
ifame  footine;,  as  a  legal  convidion  on  the  Aatntes  of  recufancy, 
and  fubjccccd  the  party  refufing  to  the  penalties  of  thofe  ftatutes. 
This  was  the  molt  fevcre  of  all  the  laws  againft  papiUs.     Tile 
punifhment  of  recufancy  was  penal  in  ♦he  extreme  ;  and  the  pcrfofts 
'Objeding  to  the  oath  in  quelHon,  might  be  fnbjedtcd  to  all   the 
penalties  of  recufancy,  merely  by  their  refu'iujr  the  oathi  wh^ii 
'tendered  to  them.     It  added  to  the  penal  natdre  of  thcfj  iaws^ 
-ithat,  the  oath  in  qneftion  might  be  tendered,  at  the  mere  w.I)  of 
<two  juflices  of  peace,  without  any  previous  information  or  com- 
plaint before  a  mac^iftrate,  or  any  other  perfon.     Thus,  by  refiif- 
ing  to  take  the  oaih  of  fopremacy,  waen  tendered  to  them,  they 
•became  liable  to  all  the  penalties  of  recufancy:    and  the  ianf^e 
Tefnfal,  by  7.  &  8.  Wm.  3.  ch.  4.  and  j.  Qt^o.  i.  (I.  2.  ch.  13. 
»re(lrained  them  from  pradifing  the  law  as  advocates,   barntttrs, 
Solicitors,   attornies,   notaries,   or    prodors,  and  from  voting  at 
^ledlions.  —  If.  4,  f^lfb  tefpeS   to  receiving  the  fucrament    of  our 
iard^t  /upper :   By    the    13.   Charles   2.    (comnS.mly -callvd   the 
xoiporation    ad),   no   perfons    can  be    lcgal!y   eUct.i    i<.   any 
office,  relating  to  the  government  of  any  city  or  corpcr-i^lon,  un- 
Jefs,  wichin  a  twelve  month  before,  he  has  received  the  facra- 
snent  of  the  Lord's  fupper,  according  to  the  rites  of  thj  chur:h 
•of  £ng1and;  and  he  is  alfo  enjoined  to  rake  the  oaths  of  allegiance 
.and  fupremacy,  at  the  fame  time,  that,  he  takes' the  oath  of  oiricd, 
or,  in  default  of  either  of  thefe  rcqaifites,  fuch  election  Ihall  be  void. 
—II.  5.    As  to  the  declaration  agcJnj}  traifu''j}antieu'ton  :    By  the 
25th  Car.  2.  ch.  2.  (commonly  called  the  tcit  ait),  all  olUcer-,,  civj! 
and  military,  are  direded  to  take  the  oath,  and  make  the  d(^c:  ir:*  i.^a 
againll  iranfubftantiation,  in  the  court  of  King's  Bench  or  Ciinnc^ry, 
the  next  term,  or  at  the  next  quarter  fvfiions,  or  (by  fubicqucnt 
4(atotes),  within  iix  months,  after  their  admiifion,  and  alio,  witi.ia 
the  fame  time,  to  receive  the  facrament  of  the  Lord's  fupj)er,  ac- 
cording to  the  ufage  of  the  church  of  England,  in  fome  pDbiic 
xhurch,  immediately  after  divine  frrv ice  and  f? rmoa ;  a.i.l  to  de- 
liver into  court,  a  certificate  thereof,  figrcd   by  the  miniibr  and 
church-warden;  and  alfo  to  prove  the  K.rne,  by  two  crcdi'  1;?  v.it- 
neffes,  upon  forfeiture  of  ^.  500,  and  diUbilliy  to  hold  thj  other. 
-—II.    6.  IViih  rcjpecl  to  the  decluraiim  agciiuji  popery  :    The   ad 
pall  in  the  3o:h  year  of  Car.  2.  ft.  2.  en.  1.  contains  the  dcrclara- 
tion,  and  prefcnbes  it  to  be  made,  by  members  of  cith?r  houfe 
.of  parliament,  before  they  take  their  feats,     By  it,  they  declare 
their  diibelief  of  the  dodrine  of  tranfubllantiation,  and  their  belief 
ttbat,  the  invocation  of  faints,  and  the  facrificc  of  the  mafs,  are 
idolatrous.— II.  7.  IVith  reJpeH  to  ibela-ws  aJfeSiing  their  lam'.cd pio^ 
^^ty  ;  —  How  this  wasalteded  by  the  laws  agalnll  recufancy,  h.;i 
been  already  mentioned.  By  the  1 1.  &  i  z.  Wk  3.  ch.  4.  it  was  enacl- 
tCd,  that,  a  perfon  educated  in  the  popifh  rcligiosi,  or  prcfcIDig  t^« 
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[Note  34&}'  fame,  who  did  not  In  fix  months,  after  the  tge  of  fixteeo,  cihe  f^Qi,  a, 
the  oaths  of  allegiance  and  fupremacy,  and  ibbfcnbethedecUrmtioa  ^^^ 
of  the  ^oth  Cha.  2.  Ihould,  in  refped  of  himfelf  pnly,  and  not  of 
his  heirs  or  po(lerity»  be  difabled  to  inherit  or  take  lands  bf 
defcent,  devife,  or  limitation,  in  poiTeffion,  reverfion,  or  remainder: 
and  that,  during  his  life,  till  he  took  the  oaths,  and  fabforibed  the 
declaration  agamft  popery,  his  next  of  kin,  who  was  a  proteftant, 
ihoold  enjoy  the  lands,  without  accounting  for  the  profits;  and 
fhould  be  incapable  of  purchafing ;  and  that,  all  eftates,  tenn^ 
interefts,  or  profits  out  of  lands,  made,  done,  or  fuffsred  to  his  oie, 
or  in  tr uft  for  him,  fhoald  be  vend,  fiy  5.  Jac.  i .  ch.  5.  1 .  W.  &  Id. 
.  c.  26.  12.  Ann,  ft.  2.  c.  14.  and  11.  Geo.  2.  c.  17,  papifts,  or 
perfons  profefling  the  popifli  religion,  were  diiabled  from  prefenu 
ing  to  advowfons,  and  other  ecdefiaftical  benefices,  and  to  ho^ 
pitals  and  other  charitable  eftablifhrnents.  By  annual  ads  of  the 
•  legillature,  papifts  bein^  of  the  a^e  of  18  years,  and  not  having 
taken  the  oaths  of  allegiance  and  Supremacy,  were  fiibjeded  to  the 
burthen  of  the  double  land-tax.  By  a  ftatute  made  in  the  feoond 
feflion  of  the  ift  year  of  Geo.  id,  ch«  ^5.  they  were  required  to  re- 
gifter  their  names  and  eftates  in  the  manner,  and  under  the  penalties^ 
therein  mentioned;  and  by  the  3d  Geo.  i.  c.  18.  continued  by  fe» 
veral  fubfequent  ftatutes,  an  obligation  of  enndling  their  deeds  and 
wills  was  impofed  on  them.  Such  were  the  principal  penal  laws 
againft  Roman  catholics,  imnunfus  aUatum  fuptr  alias  actruatarwt^ 
ligum  cumuluM  (Liv.  3.  34* )»  At  the  time  of  the  accefiion  of  the 
houfe  of  Brunfwick. 
III.   With  kbspect  to  trx  zaws  u^hich  hatz  jxxjt  fA^T 

fV  rnE  ^RESESr  RXJGN  FOE  THE  RELIEF  OF  ROMAN  CATUOLTCM:^ 

III.  I.  T^e  only  adt  of  any  imporunce,  which,  till  the  reign  of  Ins 
prefcnt  raajefty,  was  pad  for  their  relief,  (and  that  operatra  but  in 
an  in jir'ed  manner  for  their  benefit),  was  the  oQ  of  the  ^d  Gf.  i. 
/*.  18.  On  the  conflruflion  of  the  1 1.  &  12.  Wm.  3.  ch.  4*  it  had 
been  held,  that,  as  it  exprefsly  confined  the  difability  of  papifts 
tp  take  by  defcent  to  themfelves  only,  and  preferved  their  heirs 
and  pofterity  from  its  operation,  it  was  not  to  oe  conftrued  as  pre- 
venting the  vefting  of  the  freehold  and  inheritance  in  them,  in  cafes 
of  defcent,  or  tranfmitting  them  to  their  pofterity  :  but  that,  the 
difability  refpeded  only  the  pernancy  of  the  profits,  or  beneficial 
property  of  the  lands,  of  which  it  deprived  them,  during  their  non« 

;  conformity.  Whether  that  part  of  the  ftatute,  which  relates  to  their 
taking  by  purchafe,  fliould  receive  the  fame  conftru6lion,  was  a  frf  • 
^uent  fubjedl  of  difcuftion,  the  ftatute  being,  in  that  branch  of  it,  with* 
out  any  limitation.  To  remedy  this,  the  ad,  we  are  fpeaking  of, wu 
paft :  it  enaAs,  that,  no  fale  for  a  full  and  valuable  confideratiop, 
by  the  owner  or  reputed  owner  of  any  land^,  or  of  any  intereft 
therein,  theretofore  made,  or  thereafter  to  be  made,  to  a  proteftant 

.  purchafer,  fliall  be  impeached,  by  reafon  of  any  difability  of  fuch 
papift,  or  of  any  perfon  under  whom  he  claims,  in  confequcnce  of 
the  11.  &  12.  W.  3,  unlefs  the  perfon  taking  advantage  of  fuch  dif* 
ability,  fliall  have  recovered  before  the  fale,  or  given  notice  of  his 
claim  to  the  purchafer,  or  before  the  contract  for  fale,  (ball  haveeii* 
tered  his  claim  at  the  qaartcr  feffions,  and  honajidt  purfued  his 
reircdy.  The  ad  then  recites  the  claufes  of  the  12.&  13.  W.  3. 
dilabling  papifts  from  purchafing;   and  afterwards  enacts,  tha^ 

.  thefe  claufes  ihall  not  be  thereby  altered  or  repealed,  bat  (hall  re* 
main  in  full  force.    This  proviib  is  couched  in  fuch  general  words, 
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dttt^  It  created  a  dpubt  in  fome,  whether  k  did  not  nearly  fraflrac^ 
'  tlie  whole  eSeft  of  the  zGt»    To  this  it  was  anfwered,  that,  notwith- 
ftandin?  theproi^o,  the  enabling  part  of  the  ftatate  was  in  full  force 
for  the  oenent  of  a  proteftant  purchafer ;  and  that,  the  provifo  ope- 
rated only  to  declare,  that,  papifts  chemfelves,  fhould  not  derive  any 
benefit  from  the  a£l,  in  any  parchafes  they  ihould  attempt  to  make* 
under  the  foregoing  dautes.    This  was  confidered  the  better 
^opiniQOy  and  on  the  aathority  of  it,  many  parchafes  of  con/iderable 
confeqaence  were  made.     See  alfo  6.  Geo.  z.  ch.  5.     Thus  the 
laws  againft  the  Roman  catholics  ftood  at  the  time  of  the  acceilion 
of  his  preient  majefly.    Daring  his  reign  two  a6ts,  each  of  great 
importance*  have  been  paft  in  their  favour.*-III.  2.  By  that  of 
tbt  \%tb  of  his  nigH,  ch.  6q.  it  was  enabled,  that,  fo  much  of 
the  II.  &  12.  W.  3.  as  related  to  the  profecution  of  popifh  prieHs 
and  jefnits,  and  imprifoning  for  life  jpapids*  who  keep  fchools» 
or  to  difable  papiils  from  taking  by  defcent  or  parchafe,  (hould 
be  repealed,  as  to  all  papifts  or  perfons  profeffing  the  popifh  reli* 
'jion,  claiming  under  titles  not  thcntofbreJkigated,  who,  within  fix 
months  after  the  ad  pad,  or  thfir  coming  of  age,  fhoald  take  the 
oath  thereby  prefcribed.   Upon  thl<i  a£t,  a  cafe  was  decided  in  chan- 
cery, on  the  1 8th  of  December  i;  83,  under  the  name  of  Bunting  <r» 
Wlliamfon.    la  that  cafe,  a  bill  had  been  filed,  claiming  an  efface 
gtYen  to  a  perfon  profefling  the  popiih  religion,  by  will,  alledeing 
^  the  incapacity  occafioned  by  the  ad  of  the  1 1  th  and  i  zch  of  king 
William.    The  teilator  died  many  years  before,  and  after  his  deaths 
a  fuit  had  been  inilituted  by  another  perfon,  who  claimed  as  his  heir 
at  law,  and  that  fuit  was  depending  at  the  time,  when  the  {(atute  of 
the  1 8th  Geo.  3.  c.  6x  was  paffed;  but  was  afterwards  difmi (Ted 
for  want  of  proiecution.    The  plaintiff  filed  his  bilU  fome  time  after 
the  ad,  claiming  in  li^ht  of  his  wife,  as  heijr  at  law.     The  de« 
fendants  pleaded  their  tide  under  the  te(lator*s  will ;  and  that,  the 
defendant,  who  was  bci.eficially  intereded,  having  or  claiming  the 
eflate  under  that  will,  had  taken  the  oath  pre^ribed  by  the  ad, 
and  concluded  with  an  averment,  that*  the  tide  had  not  been  before 
litigated  by  the  plaintiff,  or  any  perfon  under  whom  he  claimed. 
The  plaintiffs^  on  argument  of  the  plea,  contended,  that,  the  words 
not  hithtrto  litigatidt  extended  to  the  cafe  then  before  the  court,  be- 
caufe  the  title  had  been  Htigated,  and  was  in  litigation  at  the  time 
the  ad  pafTed.    But  the  lords  commifiioners,  Afhurd  and  Hotham, 
were  clearly  of  opinion,  that,  the  plaintiff  not  having  before  Htigated 
the  title,  nor  claiming  under  any  perfon  who  had  litigated  it,  the  cafe 
of  the  defendants  was  within  the  benefit  of  the  ad,  notwithftandlng 
the  prior  litigation ;  and  the  plea  was  allowed.^— III.  3.  With  reJ^B 
to  the  an  of  tbt  ^\ft  of  bu  preftnt  majefly ^  cap,  32.     That  ilatute 
may  be  divided  into  fix  parts  :    The  ill,  contains  the  declaratioa 
and  oath  afterwards  referred  to  in  the  body  of  the  ad,  and  prefcribes 
the  method  of  taking  it ;  The  2d,  is  a  repeal  of  the  ilatutes  of 
recufancy,  in  favour  of  perfons  taking  the  oath  thereby  prefcribed  r 
The  3d,  iff  a  toleration,  under  certain  regulations,  of  the  religious 
worfiup  of  the  Roman  catholics,  qualifying  in  like  manner,  and  of 
their  fchools  for  education :  The  4th,  enads,  that,  in  future  no  one 
ihalt  be  fummoned  to  take  the  oath  of  fuprcmacy  prefcribed  by  the 
ill  W.  and  Mary,  fed.  i.  c.  8.  and  ifl:  Geo.  1.  fed.  2.  cap.  13. 
or  the  declaration  againd  tranfubftantiation  squired  by  the  2jth 
Ch.  2.;— that,  the  ift  W.  and  Mary,  fed.  i.  ch.  9.  for  removmg 
papifts-or  repated  papifts  from  the  cities  of  London  and  Weftmin- 
*  (Hh4)  Her 
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^4J.]  f^er  (hall  not  extend  to  Roman  catholics,  taking  the  appototed  r^gi«  L 
o.-ih; — and  that,  no  peer  of  Great  Britain  or  Ireland,  taking  tkal  ^^'^ 
oath,  fliall  be  liable  to  be  profecoted  for  coming  into  hu  m»jeAy*s 
prefence,  or  into  the  court- or  houfe  where  his  majcftv  rcftdes* 
under  tlie  50th  Car.  2.  ftat.  2.  ch.  i. :  The  5th  part  of  the 
^€t,  repeals  thi:  laws  rcquirin<>  the  deeds  and  Wills  of  Roman  catho* 
lies  to  be  rfgil^.crcd  or  inrollcd :  The  6th  difpenfes  peribna 
lifting  as  a  coarifcllor  at  law,  bariirrer,  attorney,  clerk,  or  notary 
from  taking  the  catli  of  iupreraacy  or  the  declr.ra:ion  agaioA 
tr.mfubiiaixiation. — The  £ril  pnrt  of  the  a£k  gives  rife  to  two 
pbfervations.  The  declaration  prefcribed  by  the  a^,  is  coniained 
in  tliefe  words :  **  \.  J,  B.  do  hereby  declare,  that  I  do  profelS 
•*  the  Roman  catholic  religion."  TiM  the  paffing  of  this  ad,  th^ 
perfons,  who  were  the  fubje^l  of  it,  were  known  in  the  EngHflilaw, 
by  the  name  of  papills,  reputed  papifls,  or  peifons  profeffing  the 
popiih  religion.  By  requiring  this  declaration  from  ti>em,  the  law  has 
impoft^d  on  them,  and  probably  will  in  future  recognize  them  by,  the 
name  of  Roman  catholics.  Stiil,  when  the  antient  penal  laws  agakift 
*hem  are  to  be  mcniioned  with  profeiTional  accuracy,  it  may  lomc- 
times  be  found  ncceflary,  (and  ihis  neccffiiy  has  been  experienced  in 
the  couife  c^  ihis  annotauo:i),  to  mcnticn  them,  under  the  name 
^pp'icd  to  ihem  by  .the  abrogated  law.  The  other  cbfcrvation  is  of 
mere  importance.  As  the  bill  was  orij^inally  framed,  and  as  it  ilood» 
when,  having  pad  the  comnions.  it  was  brought  ioio  the  hoofe  of 
lords,  the  fir  ft  claufe  in  it  directed,  tliat,  the  oath  contained  in  the 
av\  of  the  1 8th  year  of  the  reign  of  his  prefcnt  majedy,  ihould  b« 
taken  no  longer ;  but  that,  the  oath  appointed  by  the  bill,  iboald* 
in  future^  beadminillered  in  its  (lead,  and  fbould  give  the  fame  be- 
refits  and  advantages,  and  ihould  operate  to  the  fame  efFe^ls  and 
purpofes,  as  the  oath  contained  in  the  i8th  of  his  prefent  maje&y. 
U'his  claufe  was  altered,  in  the  houfe  of  lords,  to  the  form,  in  which  it 
now  (lands.  It  does  not  exprefs,  that,  the  oath  contained  in  it  (hall 
entitle  the  perfons  taking  it,  to  the  benefits  of  the  ad  of  the  i8th  of 
his  prefent  majefly :  it  only  expre(res,  that,  it  (hall  be  lawful  for  ca- 
tholics to  take  the  oath  of  the  31ft  of  his  prefent  majefty,  at  the 
places  and  times,  sr.d  in  manner  therein  mentioned.  Thus,  it  is 
very  uncertain,  whether  perfons  taking  only  the  oath  prefcribed 
by  the  31(1  of  his  prefent  majefly,  will  be  entitled  to  the  benefit 
of  the  ad  of  the  18th  of  his  prefent  majcfty,  fo  as  to  be  relieved 
from  the  penalties  and  difabilities,  from  which,  the  perfons  taking 
tr.e  oatli  prefcribed  by  that  ad>,  were  releafed  by  i^  The  chief 
C'f  thejc  penahies  and  dilaSiiities  were  thofe  inliidcd  by  the  nth 
and  1 2th  W.  3.,  wltich  difaUled  ihcm  from  taking  by  defcent  or 
purchafe.  From  tlicfe  penaUies  and  difabilities  they  arc  expofed 
to  much  real  grievance.  It  feems,  therefore,  advifeable  tor  evtry 
Roman  cathohc,  who  wifhcs  to  be  fecure  in  the  enjoyment  of  ht^ 
landed  property,  to  take  both  the  deckratioii  and  oath  prefcribed  by. 
the  acl  of  the  31ft,  and  the  ontli  prefcribed  by  the  iS;h  of  his 
prefent  mrjefty, — 111.  4.  Js  to  th  dcuzle  tend  tax,  thav being  im- 
pofed  by  the  annual  L^nd  tax  cdV,  a  repeal  of  it  could  not  be 
efFcded  by  any  profpective  ?dl.  Jt  is  repealled  by  omitting  from 
the  annual  land  tax  ad,  the  claufe  impoiing  it.  The  land  tax  act 
of  the  year  1794  contain^  alfa  a  claufe^  which,  after  reciting,  that, 
lands  formerly  liable  to  a  donble  a(reiTment,  were  then  pdfleiled  by 
proteftants,  enadcd,  thai,  where  any  place,  in  confequer.ee  of  that 
circuinilance».(hoold  be  ratedj  at  more  than  four  O^U^ngs  in  the 
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pound,  the  commiffioners  might,  on  complaint,  examine  into  the  trutk 
of  the  complaint,  and  certify  the  fame  to  the  barons  of  the  exche- 
quer, before  the  29th  of  the  following  September,  who  were  to  dif- 
charere  the  excefs  by  the  following  November. 

IV.  Jf'irn  jiE'iPEcr  to  thb  coMpARATtvE  siruATJOff  OF  rnn 

fJtOTESTjIST  Dns ENTERS  AND  THE  RoUAN  CATHOLICS y  AS  TO  Tl!t 
TENAlTlE'i  AVD  DISABILITIES  TO  ff-HICH  THET  AKE  SUBJECTED 
»r  LAIVf  IN  CONSE^IUENCB    OE  THEIR  RELIGIOUS    PRINCIPLES  J— it 

has  been  already  Ihewn,  how  the  law  Hands  on  the  corporation  and 
telt  atU. — IV.  I.  The  ftatutc  of  the  ift  William  and  Mary,  (com* 
monly  called  the  toterathn  acl)j  exempts  all  diflenter*,  except  papifti 
imd  iuch  as  deny  the  Trinity,  from  all  penal  laws  relating  to  religion, 
jwovided  they  take  the  oaths  of  allegiance  and  fuprcmacy,  and  fub- 
Icribe  the  declaration  againft  popery,  and  repair  to  fome  congre- 
gation regiilered  in  the  biihop's  court,  or  at  the  fcffions.  Bat 
there  is  nothing  in  this  ad,  which  difpenies,  either  with  the  teft 
a£l  or  the  corporation  aft,  fo  far  as  they  impofe  the  obligation 
«f  receiving  the  facrament  of  our  Lord's  fupper  on  perfons  fervin^ 
in  offices,  or  cleAed  to  itxs^  in  corporations  5  and  there  is  nothing 
in  the  ad  of  the  51(1  of  his  prefent  majeily,  which  difpenfes  ca- 
tholics from  that  obligation,  in  cafe  of  their  ferving  in  offices,  of 
being  admitted  into  corporations.  With  refped  therefore  to  tb^ 
Uft  acl  and  corporaticn  a£2,  thefe  are  the  only  ads  which  fubjeS 
the  proteilant  diil'enters  to  any  penalties  or  difabilities ;  to  thefe 
^e  Roman  catholics  are  fubjed  equally  with  the  protcftant  diiTen- 
ters :  there  is,  therefore,  no  penalty  or  difabillty  that  afFeds  thfe 
proteftant  diii'enters,  to  which  Roman  catholics  are  not  fubjed 
equally,  but-  there  ftill  remain  feveral  penalties  and  difabilities  t<l 
which  Roman  catholics  are  fubjed,  that  do  not  in  any  refped  af- 
/ed  the  proteitant  diHenters.  The  principal  of  thefe  are,  that  by 
the  30.  Car.  2.  Roman  catholics,  in  confequence  of  refufing  the 
oath  of  fupremacy  or  the  declaration  againil  popery,  are  dii>- 
abled  from  fitting  in  either  houfc  of  parliament ;  by  the  7th  and 
6th  of  Wm.  3.  ch.  27.  thofe  who  refufe  to  take  the  oath  of  fupre*- 
niacy,  are  difabled  from  votirwg  at  eledions  ;  and  by -feveral  ilatutes', 
Roman  catholics  are  difabled  from  prcfenting  to  advowfons.  This 
is  peculiar  to  them,  qaakers  and  even  jews  naving  the  full  enjoy- 
ment of  the  right  of  prefentation.  It  is  to  be  obferved,  that,  rnl 
perfon  can  be  prcfcmcd  to  a  living  who  has  not  been  ordained  ac- 
cording to  the  rites  of  the  church  of  England.  Previoufly  to"  his  or- 
dination>  he  is  exair.ined  on  his  faith  atid  morals  by  his  bifhop;  he 
takes  the  oath  of  allegiance  and  fuprcmacy,  and  fubfcribes  the  39 
articles ;  and  prcvioully  to  his  admiffton,  he  fublcribes  the  three  arti- 
cles refpcding  the  fupremacy,  the  Common  Prayer,  and  the  59  ar- 
ticles;  and  hemakes  the  declaration  of  conformity.  By  the  a^  of 
uniformity^  1 3.  and  1 4.  Car^  2.  r.  4.  he  is  bound  to  ufc  theX^'ommott 
prayer  and  other  rites  and  ceremonies  of  the  church  oi  England, 
r— IV.  2.  Upon  the  corporation  a^j  it  fecms  to  have  been  the  prevail- 
ing opinion,  that,  the  eledion  of  a  pcrfon,  who  did  not  comply  whH 
the  rcquifitei  of  that  ftatnte,  and  all  the  ads  dbne  by  him,  were  void. 
To  prevent  the  confcqucnces  of  this,  the  (latute  of  the  ^tb  Ges,  1. 
ivas  pall,  intituled,  **  yin  aci  for  quieting  and  efabiijhiftg  corpora" 
**  tioiiSy^  hy  vvhicti  it  uas  enaded,  that,  no  incapacity,  difabillty, 
forfeiture,  or  penalty  Ih^  uld  be  incurred,  unlefs  the  perlon  wefe  ro- 
inoved,  or  a  prolecuticn  againfl  him  commenced,  within  {\ii 
ponths  after  his  dcdtiop.    It  )vas  alfo  eB«dcd>  thflt>  the  ads  of  thd 
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[Note  346.]  pcrion,  oonittiiig  to  qnafify,  (hoold  mot  be  avoided.    G^a  ^s afi*  TlOI  •  2«] 

public  offices,  could  be  «)bfigcd  to  itne  for  not  Icrvii^  tfaem.    Tfab 
point  came  to  a  direA  ifiae,  io  ibe  cafe  of  Allen  Evan,  dq.     It 
was  fioaDjT  lmr«l«  in  tbe  boole  of  lords»  oo  the  4th  Febaaiy 
1767,  wbcDU  was  ddeiiBined  is  foToarof  tbe^flcaten.    For  tlis 
ivlief  of  tbofe,  wboomit  ID  qoafify  fOT  fenriii^  in  offices,  or  lor  boB^ 
clc^d  into  oiMporations,  an  aft  of  pariiaincnt  u  paft  anniBllf,  by 
which,  afier  mendonng  the  corporatiDtt  and  teft  9tti,  and  §amc 
others,  which  do  not  relate  to  the  pcaat  onder  confideratjon,  k  if 
jcnaded,  that,  perfens  whob  before  the  paffing  of  the  ad,  haveoout* 
ted  to  qosdify  sn  the  manoer  prescribed  by  thofe  ads,  and  who  flnB 
properly  qosdify  before  the  z^xh  of  the  enfoing  December,  fliaH  be 
indemmfied   a«Haft  all   penalties,   Ibffcituies,  incjpnripcs,  and 
^ifabilities,  and  their  eledions,  and  the  wBU  done  hf  them,  are 
declared  to  be  good.    There  is  nothing  in  this  aQ  wbidi  exdddes 
catholics  from  the  benefiu  of  it— IV.  z.  By  the  mukisM  off,  h  xa 
enabled,  that,  no  peribn  (hall  be  enroiled  in  the  miittia,  anlefi  he 
takes  the  following  osgh :  **  Lji,B,6o  fincerely  promiieand  lwear» 
^  that,  I  will  be  fauthfal  and  bear  true  allegiance  10  Ju»  mafcfty 
^  King  George,  his  hnrs  and  ibcceflbrs.    And  I  dolwear,  thac 
«*  I  am  a  proteftant,  and  that  I  will  faithfidly  iuve  in  the  militia^ 
^  within  the  kingdom  of  Great  Bntam,  for  the  defienoe  of  the 
**  fame,  dnring  the  time  for  which  I  am  enroBed,  nnle&  i  ihaO  be 
^  fooner  diicharged.'*   It  ieems  to  deienre  confideradon^  whether, 
under  the  exiting  laws,  catholics  may  not  datra  to  be  exempted 
from  (erring  in  the  nilstia,  upon  the  ikme  groand,  as,  in  the  cited 
cafe  of  Allen  Evans,  the  protejlant  difienters  claimed*  and  wcie  al- 
^wedf  to  be  exempted  from  the  obligation  of  (erring  in  offices,  rtz. 
That  by  law  they  are  ineligible,  and  confeqoently  are  not  compel- 
lable to  fine  for  not  ferving.-i-IV.  5.  IP</i  ri/^eS  i§  the  rigbi  ^ 
Rom^n  taihtUci  to  fer-ut  9n  juries  ^  there  does  not  appear' to  bare 
ever  been  anyUw,  which  fobjeded  them  to  any  foch  dilability,  ex- 
cept the  ftatntes,  generally  called  the  Ifattntes  of  recnfancy.    The 
fiatote  of  the  13  Uar.  2.  commonly  called  the  corporation  ad,  re- 
lates to  thoTe  omces  only,  which  concern  the  government  of  cities 
and  corporations.    The  ilatuteof  the  25th  Car.  II.  commonly  call- 
ed the  teft  ad,  (fince  explained  by  the  j>th  of  Geo.  II.),  regards 
only  civil  and  military  offices.     Neither  of  thefe  ads,  dieiefore* 
abridges  catholics  of  the  right  in  qtteltion.    With  refped  to  the 
ilatutes  of  recuiancy,  among  other  penaldes  to  which  thefe  Ibb* 
jeded  popifh  recufants  convid,  one  was,  that,  they  became  liable, 
upon  convidion,  to  all  the  ccmfeqaeDces  of  excommunication,  and 
St  has  been  generally  underflood,  that,  perfons  excommunicated 
are  difabled  irom  ferving  on  jaries.    We  have  more  than  once 
obferved,  that,  in  the  proper  fenfe  of  the  word,  not  attending  the 
firvice  of  the  church  of  England  alone,  and  unaccompanied  by  any 
o:her  circum  dance,  conftitutes  recufancy.  Of  this  non-attendance  at 
church,  every  Reman  catholic,  neceflarily,  was  guilty,  and  he  might 
be  convided  of  it  by  a  very  fummary  procefs.     But  till  his  guilt 
was  ellabliihed  in  a  judicial  manner,  the  law  did  not  take  notice  of 
it ;  and  therefore,  unlefs  an  adual  convidion  had  taken  place,  he 
was  not  fubjed  to  any  of  the  penalties  confcquent  to  recniancy. 
Bur  it  has  been  mentioned,  that,  there  was  befides  this,  a  fpeoes 
of  con drudive. recnfancy,  ta  which  every  catholic  was-  liable,  by 
fUufing  to  mal  e  the  declaration  againft  popery^  and  to  take  the 
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oath  of  fnpremacy;    This  had  a  more  direfi  operation  on  their 
ability  to  lerve  as  jurors.    Now  as  well  the  declaration  again  ft 
popery  as  the  oath  of  fupremacy  might  be  tendered  to  a  ca« 
.tholic  in  the  very  court  where  he  prefented  hio^elf  to  ferve  m 
a  jnryman.    A  refafal  amounted  to  convi^on ;  on  convidtioa 
he  became  fubjeA  to  all  the  penalties  of  excommunication,  and 
one  of  thofe  penalties,  (at  leatt,  by  the  opinioa  of  the  old  law- 
yers)»  was  a  difqualification  to  ferve  on  juries.    Thus,  it  was  al* 
ways  in  the  power  of  the  court,  and  perhaps  of  any  two  ma- 
giftrates  prefent,  to  convid,  on  the  fpot,  a  catholic  of  recufancy^ 
and  thereby  render,  problematical  at  leall,  his  capacity  to  ferve  i|a 
juror.    Such  appears  to  have  been  the  iituation  of  catholics*  ia 
this  refpe^  previoufly  to  the  zSt  of  the  31ft  of  his  prefent  majefty. 
Since  the  palling  of  that  a£k,  they  ftand,  as  to  th^  ferving  upoo 
juries,  in  the  fame  predicament,  as  the  reft  of  his  majefty's  iub« 
jeds.    By  that  ftatute,  they  are  freed  from  the  penalties  mcident 
cither  to  pofit^ve  or  to  conftru^ve  recufancy.     It  is  obfervable^ 
that  the   8th  fedion  exempu  the  minifters  of  Roman   catholic 
congregations  from  ferving  on  juries;    it  feems  {o  follow^  thaw 
without  this  claufe,  they  would  have  been  liable  to  ferve,  and 
confequently,  that,  all  perfons  out  of  the  reach  of  this  claufe« 
are  in  the  eye  of  the  law  fabje£l  to  the  duty,  and  have,  of  cpurfe» 
the  capacity  of  ferving.—- IV.  4.  With  refpedt  to  the  ri^ht  rf 
Roman  ceuhoUc  mgrebants  f  be  fummoned  to  tbe^mettiHgt  of  Britijb 
faQoria  abroad^  it  appears*  that  they  have,  and    always    had* 
a  right  to  be  admitted  to  them.    The  meetings  of  the  fadory 
In  Portugal  were  regulated  by  the  8.  Geo.   i.  c.   17.  but  that 
zB,  contains  nothing,  which  difcriminates  Roman  catholic,  from 
other  merchants.    All  the  foreign  fairies  are,  therefore^  in  thif 
refpedj  in  the  fame  predicament.     Now,  if  Roman  catholics  are 
excluded  from   fadtories  by  any  aA,  it  mnft  be,  either  by  the 
corporation  a£l,  or  by  the  teft  aft.      But  with  refpe^  teethe 
corporation  a£t,  it  is  to  be  obferved,  that,  a  fadory  is  not  a 
corporation,  in   the  legal  acceptance  of  that  word;  and  even, 
if  it  were,  it  would  not  fall  within  the  operation  of  the  cor* 
poration   ad,  as   that    is   confined  to  cities,   corporations,   &c« 
within    England   and  Wales,  and    the    town  of  Berwick  upon 
Tweed.    The  Ojperation  of  the  teft  ad  is   more  extenfive  than 
the  operation  ot  the  corporation  ad;  it  exprefsly  mentions  his 
snajeity's  navy,  the  iflands  of  Jerfey  and  Guerniey,  and  per« 
ions,  who  ihoold  be  admitted  into  any  fervice  or  employment  in 
his  majefty's  or  his  royal  highnefs's  hioofehold,  within  the  diftrida 
therein  mentioned*    A  fadory  abroad  does  not,  therefore,  fall  within 
the  operation  of  that  ad.    Beiides,  the  privilege  of  being  admitted 
|o  the  meetings  of  a  foreign  fadory,  is  not  an  office,  or  even  a 
right,  of  that  defcripuon,  which  falls  within  either  of  thofe  ads# 
There  is  reafon  to  fuppofe,  that,  in  point  of  fad,  Roman  catholics 
have  not  generally  bien  fummoned  to  attend  meetings  of  fac- 
tories, fince  the  year  1720.     But  no  perfon,  who  is  acquainted 
with  the  code  of  penal  law  again  ft  Roman  catholics,  particularly 
the  ftatutes  againft  recufancy*  will  be  furprized  at  this  drcamftance* 
or  draw  any  argument  from  it  againft  the  right  contended  for«  as 
the  operation  and  tendency  of  thofe  ftatutes  were  fuch^  as  induced 
Roman  catholics  to  forbear  afterting  fome  of  their  moft  valuable 
rights,  even  fuch  as  were  of  the  moft  indifputable  nature,  rather 
than  obtrude  tbemfclves  into  public  notice.    U they  wiih  to-en* 
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£Note  346.]    iorce  their  ngfit  of  admiffidh,  or  their  right  of  vottng,  Atf  (hcfiM  f^g i .  a. 

give  notice  of  their  defire  to  be  fummoned,  and  offer  to  attend  at  ^'^'^   '    * 
the  meetings ;  then,  if  admittance  fiioold  be  refafed  them,  or  thcar 
Votes  rejedcdy  the  proceedings  w9I  be  illegal :  and  not  only  they,  btfi: 
all  other  pcrfons  fabjed  to  the  proceedings  of  the  fadOry,  will  he 
jdifified  in  refufing  to  pay  their  eontribation- money,  or  to  compIy» 
in  any  other  maniter,  With  the  refolutions  or  orders  of  the  meeting. 
Befides,  a  ref aful  to  admit  thetn  to  the  meetings,  is  certainly  a  peHbnal 
injury ;  and  wherever  a  perfonal  itijary  is  dohe  to  an  Englifh  ftibjef^ 
M>foad,  the  remedy  moft^be  fought  in  the  jtfrifdi6tion  where  the  caoie 
of  action  happensfif  it  is  fubjeft  to  the  king's  juriiSdHon ;  if  die  king 
lltas  no  jurifdidfionin  that  place,  this  neceflarily  giv?s  the  king's  coarta 
a  jorifdiflion,  within  which  it  ia  brooght,  by  the  known  fidion  oT 
laying  the  venue  m  fome  county  of  England.    This  is  explained 
by  lord  Mansfield,  with  his  ufo^  cleamefs  and  ability,  in  his  ar« 
gament  in  Pabrieas  v.  Mof{yn»  Cowp.  170.      See  ajfo  Pfailly- • 
brown  v.  Ryland,  in  Stra.  624^      L^rd  Raymond,   138$.  and 
8.  Mo(^.  3f54*     It  is  to  be  obfer^ed,  that,  in  the  great  cafe  of  Afhfay 
r.  White,  where  an  afUon  was  brought  againft  an  officer,  for  re^ 
fufmg  a  inan's  Vote  at  an  eledion ;  the  only  ground  for  quefHonin]^ 
the  a£lion  was,  that,  there,  the  houfe  of  commons  had  fpecial  juriu 
difiion.  See  6.  Mod.  45.     i.  Salk.  19.     !•  Bro.  Pari.  Ca.  45. 
This,  it  is  evident,  does  not  apply  to  the  cafe  now  mider  difciil^on* 
What  has  been  faid  of  the  right  of  Roitian  catholics  to  infift  oo 
bnng  admitted  to  the  meetings  of  Englilh  factories,  abroad,  and  o^ 
their  means  of  redr efa,  in  caie  of  refuial,  applies,  with  proper  qua* 
lifieations,  to  every  other  cafe,  of  a  (imilar  defcription,  where  their 
nght  of  admiHion,  a£ting,  or  voting,  is  refufed  them.— IV.  ^.  H'^M 
f^e3  t9  the  right' of  "'RomoM  catholics  to  hold  offices  extrciJfobU  ahroai : 
-^It  has  been  obierved,  that,  the  corporation  a€l  extends  only  to 
cities,  &c.  within  England  and  Wales,  and  the  town  of  Berwick 
upon  Tweed ;  that,  the  teft  a6k  mentiohs  only  thofe  places,  and 
his  majefty's  navy,  and  Jerfey  and  Guemfey;  and  that,  the  3x11 
of  his  prefent  majefty  repeals  the  ftatutes  of  recofancy,  and  re- 
lieves from  the  penalties  imposed  on  RoAa^  catholics  refufrng  the 
c»ath  of  fupremacy,  and  the  declaratfon  againft  popery :  it  leems 
therefore  to  follow,  that,  there  is  now  in  force,  no  law  which  dif- 
ables  Roman  catholics  from  holding  offices  wholly  exerdfeabfe 
abroad,  or  from  ferving  or  holding  offices  under  the  Eaft  lodik 
coMpany,  iti  their  foreign  pofTeflions.     Befides,  upon  the  conftrac- 
cion  of  thefe  laws,  and  of  every  6ther  law  fuppofed  to  affedt  the 
Roman  catholics,  there  feems  reafon  to  think,  that,  the  iame  (piHr» 
which  induced  the  legiflature  to  repeal  fo  large  a  proportion  of  the 
penal  code  againft  them,  will  influence   the  judicature  in  tbex^ 
conftrudlion  of  the  unrepealed  part  of  that  code,  or  of  any  other 
itatute  unfavourable  to  them,  in  its  apparent  tendency  or  operatioD^ 
fofar  as  it  may  be  open  to  a  doubtful  inierpretation. 
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A. 

AB^Y ANCEr  9f  MdB»  of  honour,  165,  a.  n.  6.    • 
...-..•,  what  words  will  put  the  fee  in»  191.  a*  n,  i. 

«... •---,  freehold  at  common  law  cannot  be  in,  ai6.a»  n.  2« 

ABJURATION,  penalciei  of,  92.  b.  n.  2. 
ACCOUNT,  award  to  make,  effca  of,  139.  b.  n.  i. 

«... ,  jointenanCs  and  tenants  in  common  may  have,  inter  Je,  199^ 

b.  n.  I. 
ACCESSORIUM,  to  what  terms  in  oar  law  it  anfinrers,  121.  b.  n.  6. 
ACRE,  contents  of,  3.  b.  n.  4. 

ACTIONS  on  the  cafe,  where  they  lie,   56.  a*'n.  2*    56.  b.  n.  2.  57.  a« 
n.  I,  2.  4.   81.  b.  n.  s. 

...  .  .  .  .,  real,  divifion  of,  239.  a.  n.  i. 

.... ,  whether  perfonal  or  mixed,  285.  a.  n.  i. 

ADMINISTRATION,  who  intiiled  to.  10.  b.  n.  2. 
ADVANCEMENT,  what  by  cuftom  will  exclude  a  child,  176.  b.  n,  5. 

APVOWSONr  whether  infant  may  prefi^nt  to  at  any  ag^  ig,  a«  o.  i« 

^...-....^  void  in  the  life-time  of  a  biihop,  who  afterwards  dies» 
why  the  king,  and  not  his  executors,  ihall  prefent  to,  90.  a.  n.  44 

•  •.......y  appendant  to  a  manor,  will  not  pafs  by  the  king's  grant 

of  the  latter  without  exprefs  mention,  121.  b.  n.  2. 

AFFIANCE,  whether  fynonymous  with  marriage,  34.  a.  n.  2. 

AGE,  who  (hall  have,  24.  b.  n.  2. 

AGREEMENT,  parol,  where  allegeable  in  explanation  of  a  deed»  or  not» 

222.  b.  n.  2. 

AIDS,  aboliihed  by  12.  Car.  2.  76.  a.  n.  i. 

ALIEN,  where  he  may  tak?  and  hold,  or  not,  2.  b.  n.  2, 3,4,  5, 6,  j,  8,9, 
39.  b.  n.  9.   129.  b.  n.  4. 

•----,  whoi  128.  b.  n»  2. 

-----,  friend  or  enemy,  how  triable,  and  capacities  of,  i29-b.  n.  2,  3. 

ALIENAGE,  how  it  affeds  the  courfe  of  defccnt,  8.  a.  n.  4,  5. 

ALIENATION,  before  the  ftat.  of  quia  emptores,  flate  o^  43.  a»  a.  2,  5. 

•  •••••.••.^  fines  for,  aboliihed;  except  by  cullom,  43.  b.  n.  2. 

ALIENATION^ 
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ALl£MATf  OK,  reftnints  inpofed  npon  by  the  feudal  fyftrnu  and  hm 
eluded,  191.  a*  b.  I.  H  ▼•  6, 7>  8.  224.  a.  n.  i. 

•  ..•.•*«.^-,  inndaotary,  ftate  of,  191.  a.  n*  i*  H  V.  9. 

•.••... .,  condidoa  reftridive  of,  whether  good,  zM%i  a«  lu  i* 

223.  b»  D.  I. 

^. ••.„....,  what  a  forfeiture,  233*  b.  n.  r. 

».««•••...,  obfervadons  on  attempts  to  refiraio,  379.  b«  lu  i. 

ALLEGIANCE,  t>ld  oath  of,  68.  b.  b.  i . 

*«.-..•..•.,  fee  offices,  233.  a*  n.  i« 

ALMONER,  office  of,  ufsaUy  gi?en  to  the  archbiihop  of  York,  94*  u 
ii*6« 

AMERCEMENTS,  formerly  an  objeft  of  attention,  127.  2.  n.  1. 

ANCESTOR,  on  feveral  limitatiuni,  one  to  the  anceftoi^  the  other  to  his 
Jieirs*    See  Sh  EL  LIT. 

•  ••«....^  unlefs  there  is  an  intereft in,  the  heir  cannot  be  endtkd 

bydefcent,  386.  a»  n.  i. 

ANNUITY,  of  inheritance,  its  properties,  2.  a*  n.  i.  20.  a.  n.4. 
......  .y  whether  affignable,  144.  b.  n.  i» 

APPEAL,  ttkCt  of  proceedings  in,  13.  a^  n.  8. 

APPENDANTS,  are  ever  by  prefcriptton,  122.  a.  n.  2.     See  Afpuk- 

T&VANT. 

APPOINTMENT,  ufes  limited  nnder  a  power  of  will,  after  appoint- 
ment, precede  the  eftates  exiiling  fubjeA  to  that  appointment,  379.  h. 
n.  I.   and  feeDowEa. 

APPRENTICES,  intereft  of  mailers  in  their  acquired  property^  1 17.  a* 
n.  !• 

APPURTENANT  and  appendant,  what  thmgs  may  be  to  what,  121.  faw 
n.  6,  7.  122.  a.  n.  a. 

•  •.....  ....,   common,  where  it  need  not  be  prefcribed  for,  1 22.  a» 

n.4. 

ARGUMENTS,  from  inconvenience,  their  weight,  66.  a.  n.-i. 

ARMS,  affize  of,  71.  a.  n.  i. 

ARRESTED,  import  of  the  term,  173.  b.  n.  2. 

ASCENT,  lineal,  reafons  for  excluding,  1 1.  a.  n.  i. 

......  .^  whether  excluded  in  the  Roman  law,  1 1.  a.  n,  2. 

ASSETS,  advowlbn  is,  17.  b.  n.  3. 

ASSIGNEE,  who  is,  210,  a.  n.  i.  215.  b.  n.  i. 

ASSIGNMENT,  of  what  it  may  be,  90.  b.  n.  i.  144.  b.  n,  i.  265.2. 
n.  1. 

ASSISE,  what  feifin  will  maintain,  202.  b.  n.  1. 

ATTAINDER,  of  iiTue  in  tail,  im  wtd  patris,  zi.  a.  n.  3. 

ATTORNIES,  difierent  funaioos  of,  in  the  Engliih  and  the  Roman  laww 
368.  b.  n.  i. 

ATTORNMENT,  where  formerly  compellable,  148^  a.  n.  3. 

ATTORNMENT, 
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ATTOtlNMENT,  aearly  aboliihed  by  ftat.  215.  a.  n,  2.  309.  a.  n.  i. 
.. .....-,  what  it  gave  title  to»  3^0.  n,  i . 

AUTHORS  and  WORKS  explained  or  charaderifed :  Vincr^  Abr.  9.  n. 
o.  3*  Lord  Bacon's  reading  on  flat  of  ufes,  13.  a,  n.  2.  271.  b. 
SI.  !•  Englifli  edition  of  Plowden's  Comment.  23.  a.  n.  i.  Noy^s  Rep. 
54.2.  II.  10.  Sullivan's  le^res,  68.  a.  m  3.  Ockam>  58.  a.  n.  2k 
6S.  b.  n.  7.  Black  Book,  Red  Book,  and  Dialog,  of  the  Excheq.* 
68.  b.  a.  7.  Litdeton,  MS.  iatrodudien  to  the  third  book  of,  163.  a. 
n.  I.  Sanders  on  afes  and  truAs.  Pre(U>n  on  cfiates.  PreiiUm  on  the 
rule  in  Shelley's  cafe. 

•  ^  .  •  .  •  .  .^  cmjuilifiable  mode  of  treating,  176.  b.  n.  5, 6. 

AUTHORITY,  where  exercxfeable  after  the  death  of  the  party  creating 
it«  52.  b.  n.  7* 

B. 

"BAILIFF,  not  liable  in  B.  R.  to  a  fine  for  a  ftlfe  daim,  145.  b.  n.  i • 

BAILMENT  of  goods,  feveral  pcnnts  refpedHng,  89.  a.  n.  4,  5,  6>  7,  S« 
9,  lo.  89.  b.  n.  1,  2, 3, 4. 

BAR,  fnn^Uoiis  and  fees  of,  under  the  Roman,  French,  and  Englifh  jurii^ 
prudences,  295.  a.  n«  2. 

BARON  and  FEME,  where  the  Utter  can  take  of  the  gift  of  the  former, 
3«  a.  n.  I.    297.  b.  n.  i. 

«•. ••...•,  tenants  in  fpedal  tail ;  if  divorced  a  muctJo,  &c« 

become  tenants  for  life  only,  25.  b.  n.  2. 

•  ...•...••...-,  limitadons  to,  and  to  the  heirs,  &c.  of  them,  or 

one  of  them,  hour  coofirued,  26.  a.  n.  3.    26.  b.  n.  i.  219*  a.  n«  3* 
224*  A.  n.  2. 

««•••...•-•-•,  rights  of  and  anions  againft  the  former,  in  refpedl 
of  the  latter,  46.b«n.  5.  154*  b.  o.  i.  184.  b.  n.6.  299.  a.  n.  2. 
350.  b«  n.  I. 

.. ,  exUe  of  former,  how  it  affeds  the  latter,  133-2.   n.  3. 

...,  deceit  lies  for  the  latter  againft  the  former,  where« 

133.  a.  n.  4. 

... • ,  leafe  by,  how  it  (hall  be  made,  333.  a«  n.  2« 

«... ,  intereft  of  the  former  in  the  chattels  real  and  things 

in  aAion  of  the  latter,   350.  b.  n.  1. 

.• ^  how,  when  the  latter  takes  in  autre  droit.  35 1-  b. 

n.  I. 

,  alienation  by  the  former  of  the  real  edates  of  the 

latter,  how  affeded  by  ftatutes,  353- b.  n.  i. 

.« ,  See  pleading,  26.  a.  n.  i ;  partition,  17.  a.  n.  2; 

releafe,  264.  b.  n.  2. 

BARONET,  dignity  of,  is  part  of  the  name,  16.  b.  n.  8. 

BARONY  by  writ,  whether  it  may  be  furrendered,  i6y^  b.  n.  2. 

«  • ,  by  what  triable,  16.  b.  n.  3. 

BASTARD^ 


' 


^  -      — 


J   N    D    E    X* 

BASTARDj  fiot  in  eje,  whether  capable  of  taking,  36.  a.  r» 

-y  ufe  in  favoar  of,  where  good,  123.  a.  n.  8. 

,  etymon  of  the  word,  243.  b.  n.  2. 

.,  civil  ftate  of  on  the  conuDem,  ib. 

, .^  rule,  that  one  ihall  not  be  adjudged  fuch  fcfi  mmiim,  extendi 

only  to  a  fingle  iofiance,  244.  b.  n. 

BATTLE,  trial  by,  authors  upon,  294.  b.  n.  t. 

BIGAMY,  frequent  mifapplication  of  the  term,  80.  b.  n.  t. 

BISHOPS,  by  what  right  they  fit  in  parliament,  70.  b.  n.  2.  134.  b.  n*  j, 

,  .  .,  fuffragon,  nature  of,  94.  a.  n.  3. 

-  -,  precedence  of,  inter  fe,  94.  a.  n.  5. 

.... ,  not  now  the  pradlice  of  the  crown  to  charge  with  corodies  and 

penfions,  97.  a.  n.  3. 

y  how  eleded  in  the  Saxon  xra,  and  afterwards,  134.  a.  n*  z«  9» 

BOCKLAND  and  FOLKL AND,  diftinaion  between,  6.  a.  0.  6. 
BOROUGH,  origin  of  the  word,  109.  b.  n.  2. 

.y  whether,  unlefs  corporate,  it  may  be  a  city,  icj.  b.  a.  2, 3* 

,  See  Tenures. 

BOROUGH  ENGLISH,  extent  or  reftriflion,  and  inflancea  of,  no.  Ik 
n.  3,4.   140.  b.  n.  3. 

- ,  what  cuftoms  in,  muft  be  fpecially  pleaded, 

17^.  b.  n.  4« 

BREHON  Iaw»  in  Ireland,  aboliihed,  141.  a.  &»  5.  176.  a.  a.  i« 

,  .    •     i^  • 

CARRIER,  on  what  ground  anfwerable,  if  robbed,  89.  a.  n.  6. 

« 

CART^,  de  libertatibus,  43.  a.  n.  4. 

CHAMBERLAIN,  Greet,  office  of,  20.  a.  n.  1.    165.  a.  "n.  8. 

CHAPTER,  to  what  ecclcnaftical  bodies  the  name  appropriate,  9^.  a«  n.2* 

CHARTERS,  detinue  of,  where  it  will  lie,  20.  a.  n.  2. 

CHILD,  when  either  of  two  perfons  inay  be  its  legitimate  father^  whether 
it  Ihsdl  cboofe,  8.  a.  n.  7. 

. ,  where  it  (hall  take  jointly  with  the  parent,  and  where  in  remain* 

der,  9.  a.  n«  2,  3. 

-  -^  -  -  -,  follows  the  condition  of  its  father,  123.  a«  »#  4,  5* 

......  pofthumous,  limitatipu  to,  fccuredj  298.  a.  n.  3. 

CHIVALRY,  court  of,  criminal  jurifdiflbn  of,  74.  b.  n.  i. 

CHURCHWARDENS,  f^r  what  purpofes  they  are  capable  of  piirchaCog 
lands,  3«  a.  n.  4. 

CHIROGRAPHUM,  what,  143.  b.  n.  4. 

CHOSES  in  a£iion,  afilgnable  thio*  the  medium  of  equity^  232.  b.  n.  i*    • 

COMMISSION, 


9 


INDEX; 

COMMIiSSION,  in  chancery^  moile  of  proaeedinfe  it,  167.  b.  m  3* 

COMMON*  appaneniinr^  where  it  need  notbeprefcrib^d  for,  iti.  a.  B*  X* 

^  -  •  •  .  •  .^  in  grofs»  whether  it  can  bey^i  namhrit  122.  a.  n.  5  • 

.  •  »  . ,  appendant  or  appurtenant,  recovered  with  the  land,  ij  i.  a*  n.  3* 

-  -,  tenants  in,  fee  jointenants,  iSp.  b.  n.  3.     190.  b.  n»  4. 

COMMON  PLEAS,  court  6f,  when  it  commenced,  71.  b.  n.  2. 

CONDITIONS,  who  (hall  enter  for  breach  of,  12.  a.  n.  3. 

... ..,  deftroyed  or  not,  46.  b.  n.  4*    277.  b.  n.  a* 

-.,  may  be  apportioned,  where,  148.  b.  n.  4. 

... ^  for  payment  of  a  fum  nomiiu  pana^  ftri^nefs  required 

in,  153.  b.  n.  2. 

. ^  origin  and  application  of  the  do^ne  of,  201.  a.  n«  x. 

.. .^  faved,  2C2*  a.  n.  3.     267.  a.  n.  i.    225,  a.  n.  i. 

... .,  properties  and  effefb  of,  202.  b.  n.  2.     218.  b.  n.  5* 

353.  a.  n.  1. 

,  for  re-entry,  different  kinds  of,  203.  a.  n.  3.  • 

«-.y  diilinguilhed  from  a  remainder,  and  a  conditional  Umita* 

tion>  203.  b«  n«  I* 

......^  performed  or  not,  20{.  b.  b«  Ir    207.  a»  n.  |t    212*  b, 

n.  I.     213.2.  n.  I.     219.2.  n.  i. 

..•.«.^ ;  impoffible,  .206.  a.  n.^*.  .  .        .  :  .    . 

.^ ,  againil  law,  206.  b.  n.  i.    See  alieoatioop  223.  a.  n.  I, 

223.  b,  n.  I. 
...••.-«..,  who  may  take  advantage  of,  215.  b.  n.  i. 

..^... ,  performance  of,  cy  frts,  219.  b.  n.  I. 

.... « ^  precedent  and  fubfeqoent,  obfervadons  upon,  237.  a.  n.  1.. 

.•«....,  precedent  eftate  granted  on,  veils  not  till  performance  of^ 

310.  b.  n«  I. 

,  cannot  reftrain  power  of  tenant  in  tail  to  make  a  lawful 

alienation,  379.  b.  n.  i. 

■■r 

CONFIRMATION,  from  lord  paramount  to  tenant  paravail,  effeft  of« 
152.  b.  n.  I,  2. 

.. •.-.,  what  is  its  operation,  295.  b.  n.  1,  2,  3. 

................  in  what  it  differs  from  a  releafe,  296.  a.  n.  2.  ^ 

.. ........^  where  of  the  whole,  and  where  of  part  of  an  ^ftate, 

297.  a.  n.  I. 

....... ,  good  or  void,  3  lo.  b.  n.  i. 

.. ^.,  by  ecclefiaflics,  301.  a.  n.  I. 

CONSANGUINITY,  diferent  degreea  of  in  the  canon  and  dvil  law. 
23.  b.  n.  3. 

....•.^. ,  authora  upon,  24.  a.  n.  1,  2« 

CONSTABLE,  High,  office  of,  74.  b.  n.  1. 

CONVEYANCES,  at  coihmon  lawand  to  ufes,.difference  between, i88»  a. 
n.  13.     271.  b*  n.i. 

( I  i )  COPARCENERS, 


• 


r-N    D-  E    5f, 


i 


COP  AI^CENERS,.  wUt  may  be  divided  between,  i6$.  a.  n.  C  ft 

•.«.*.,.....,  what  feifiq  of  one  will  giye  pofleffion  iq  tb?  adie;! 
1 86.  b.  p*  6. 

...•---.•^-,  ads  iMtrftt  effcds  of,  199.  b.  n.  i. 

--.. ,  inttrfit  what  amounts  ta  an  ou^er  of  one,  2413.  b,  n.  i. 

COPYHOLDi  bow  it  (hall  be  pleaded,  58.  a.  n.  !• 

»..•••. ...^  furrender  of,  wbere  it  /hall  be  taken,  and  by  trboai/  58.  a. 
n.  4f  5t  6. 

.•...«•., ••••!,.»•.  ^,  whit  cftats  pafles  by,  59,  b.  n.  a. 

....,•*.•,  grant  of,  by  whom  it  may  be  made^  $8.  b.  n.  3,  4,  5. 6. 

..-•••-.rf,  defiroyed,  by  whit,  58.  b.  n.  7.  • 

•  ••..«:.•*,-  grantable,  as  what,  58.  b.  n.  ^ 

.•*.•••.*.,  release  of,  by  and  to  whom  it  may  be  made,  59^  a.  n.  a. 

«  *  * 

.-..••«  ..I,  forfeiture  of,  what  amonnts  to,  }9.  a.  n.  5,  4.    63.  a.  n.  1. 

..•«..»••*•. ^••-••,  when  reaeted  againA  in  ee[aity,  65*  a.  n*^i. 

..«..»  ^,,  •,  leafes  of,  59.  a.  n.  4. 

«  .  .^  •  ••-».;  what,  and  what  a  cuftomary  freehold*  $gf*;  b.  II.  i» 

..»..•••.,  admiiCon  to,  how  compellable,  59.  b.  n.  6. 

i.  •  J.  ^  .  .«.  -y  fine  ttpoaadmiffian  to,^by  whom,  and  what  pnyadUc!,  59.  b; 
n.  8.    302.  b.  n.  I. 

....•.....••-•-• ,  what  reafboable  of  nOt^  6o.  a.  tli  r. 

».......^,  bow  affededby  the  furrender,  60.  a.  n.  2^    62.  a.  n.  1. 

•  .•-^••••,  entadl  of,  how  barrable,  6o.  a.  n.  3.    60.  b.  n.  t. 
.... ;  trees  upon,  iVhether  tf  efpafi  1?ei  a^alAft  Che  lord  for  cotbog, 

6o«  b«  n.  4*        ' 

•  .-.•-,--,  propriety  of  receiving  feaky  for,  6^  b^  d#  ;•- 

COPYHOLDERf  whether  debt  lies  againft  fiir  hit  rent,  57.  b.  n.  |. 

CORODY,  whece  granuUe  to  more  than  one,  190.  a*  n,  !• 

CORPORATION,  fole  or  aggregate,  Ikiay  take  land*  in  fee  without  wot Ja 
of  fucceflion,  where,  8.b»  c-  7>    9*  b.  n«  7*  *  94*  b.  n.  i, 

J .'.^....,  fole,  msty  cake  chatuls  m  fuccefiion,  where,  9.  a.  n.  u 

190*  a*  n.  2* 

. .«..,  whether  lands  given  to  (hal!,  upon  diflblotion  oC  reve*-! 

or  efchcat,  13^*  b.  n.  z. 

-. .-,  fole,  dcrcription  o£  94.  a.  n«  $»  '-> — ^ 

.  w  .  1 ,  faccrfibrs  of,  bonnd  withoul    bnng  Q^iaUy  ntiAed, 

144.  b.  n.  2.  .  ♦  • 

COSTS,  where  fecoverdble,  J55.  b.  n.  i* 

COVENANT,  to  repair^  generally/  whether  it  ejtteodr  69  the  cafe' of  fire, 
within  6  Ann.  c.  31.  57- a.  n.  >, 

. ,  who,  not  a  party  to  the  deed,.af«y  center  ioto  or  be  bene* 

fitted  by,  23i.a.  ».  I. 
.  .^  « .  -y.  not  to  aflign,.eztend»  not  laaa  mider  leafe,  308*  a.  n.  i* 

.- SccWarrakty* 

COUNTIES, 


index; 

COIJNTIES;  different^  remedjr  for  hereditamenu  in»  1^4.  a^  ti.  i. 
...  .  .»..^  antiquity  of  the  divifion  by,  i68.  a.  d.  6. 
CURRENCY,  of  what  coontiy  money  is  payable  ir,  ai  i.  b*  tu  u 
CURTESY,  of  what  feiiin,  29.  a.  n.  3,  4,  5.    29.  b.  n.  2, 3. 

•  -.-•-._,  of  a  truft,  where,  29,  a.  n.  6. 

...•.•...,  whether  of  rent,  rcferved  on  an  eilate  of  freehold',  29.  a',  o.  Si 

,  whether  of  a  title  of  honoar,  29.  b.  n.  1'.     165.  a.  n.  7. 

^--,  to  ibtitle  tor,  what  (hall  be  p|t)qf  of  iffue  born  alive,  29.  b.  n.  3* 

-  .  ^.  ,  -  ,  j^in  gavelkind  eftates,  30.  a.  n.  ).  • 
«  -  -,  of  rent  in  tail  </f  novot  30.  a.  n.  2. 

•  ••.. ,  whether,  6f  eftates  aliened  and  regranted,  30^  a.  n.  4. 

•---.-  r  -  -,  Whether,  if  office  found  beforb  marriage,  30.  b.  r\  2. 

•  -•....  .j;  tenant  by^  cannot  vouch;  but  tnay  pray  in  aid^  384   b« 

n.  I.     ' 

CUSTOM,  eiTentials  to,  iio.b.  n.  i. 

^  - ,  exttent  of,  110.  b.  n.  2.  4. 

i ,  its  eflfcfts  updn  teflattientary  difpofitidns  of  pcrfdnalty,  ijS.  h 

n.  5. 

CUSTOM'ARY  FRfiEHOLDS,  cafes  of  ihflanccd,  49.  a.  it.  6. 

. .;  what,  and  what  cbpyhold>,  59.*  b.  &•  u 

DAMAGES}  where  recoverable,  3$$*  b.  n.  1. 

DEANS,  various  kinds  of,  9$.  a.  n.  i. 

DEANERIES,  accoont  of,  and  of  the  mode  of  eledion  to,  95.  a.  n.  i« 

DEEDS,  to  whom  the  euftody  of  belongs,  '6.  a.  n.  4.     See  Ch  ART^as* 

«. ,  where  one  (tot  a  party  to  (hall  take  by  or  not,  26.  b.  tf.  4. 

y  profert  of,  where  heceflaiy,  35.  b.  n.  6.    226.  a.  n.  I . 

-  -  1 ^noneftfaihimt  where  pleadable  to,  35.  b.  a.  7. 

.  .1 ,  of  bodies  corpoHlte,  when  cofhplete,  36.  a.  n.^. 

'.^  delivery  of;  what  is,  36.  a.  n.  6. 

y  of  feme  coverts  and  infants,  difference  between,  42.  b.  n.  4. 

,  thing!(  Incorporeal  will  not  pafs  without,  47.  a.  n.  2. 

u,  of  infAn^,  on  What  grounds  th^y  ate  conllroed  voidable  onIy> 

ct.  b.  n.  3« 

,  different  kinds  of^  143*  b.  n.  3.  5.    229.  a.  n.  x,  2,  ^. 

^  .  •  :. .  ^^  tQtek*lsneations,  defacing,  Arc.  of,  ^^25.  b.  n.  t. 

«  .  w  -4  who  bound  by  withont  fealing,  23a  b*  n.  x. 

^ ,  who,  not  a  party  Co»  may  be  bound  or  benefitted  br»  13).  ai  n.  i. 

•  ....-,  court  will  not  deuin^  tho'  found  not  to  be  tbofe  pf  the  party; 
23i'b.  n.  1. 

» ,  void  as  intended  by  the  pftrtici,  where  they  fhall  take  elTc A 

otherwift#  337-  b.  0.  a* 

(III)  jbEFE  ASANAS, 


r   N.D.E..X. 

« 

DEFEASANCE,  w}^n  it  may  be  maie,  >|$.  b.  n.  i*     '  ' 
DEFENCE,  legal  import  of  Cbe  t«rqit  1x7.  b.  n.  2. 
DEFOaCBMENT,  Import  of  the  term.  331.  b.  n.  i. 
DEGREES,.!!!  writs.ofeotry^i39.  a.  n.  a. 
,   of  cor.fangulmty,  aj.  b.  n^  3. 

D£M  AND,  where  neceflary  or  not.  to  give  title  to  re-e&ttr,  &c  aoa.  a. 

n.  3.    203.  a*  n.  I. 

. -  -,  at  what  place  it  may  be  made,  210.  b.  n.  i. 

DESCENT,  authors  apon  the  law  of,  la  b.  n.  i.    14.  a.  n.  a. 

-'- -,  what,  and  what  a  purchafe,  12.  b.  n.  a.    1 3.  a.  n.  5, 

-....--,  where  prevented  by  feignory  and  homage,  13.  b.  n.  3. 
..•....,  by  the  half  blood,  why  excluded,  14.  a.  n-  3. 

how  far  excluded,  14.  a.  n.  5. 

where  courfe  of  enlarged  by  having  iflue,  19.  a,  it.  a. 
DEVISE,  where  for  life,  and  where  in  fee,  9.  b.  o.  2. 

•  . ,  hidory  of  the  power  of  difpofing  by,.  1 1 1.  b.  n«  i.  3,  4. 

f. .,  reqt^ficcs  to  Within,  29.  Car.  2.   c.  3.  and  extent  of  that  Bad 

lii.b.  n.  3. 

•  •.....  by  cullom,  where  it  need  now  be  reibrted  to,  |i  i.  b,  n.  4. 

.....  .y  effcdl  of  two  inconfiftent  ones  in  the  fame  will«  112»  b.  o*  i. 

.......  general  words  in,  what  they  pafs,  205.  a.  n.  i. 

DIGNITIES,  titles  9f  may  be  granted  without  naming  a  place,  20«  a.  o.  3, 

..,  whether  intallfible,  ib.  •  • 

DISCONTINUANCES,  whether  for  life  or  in  fee,  42.  b.  n.  2. 

.... « ,  in  general,  nature  of,  325.  a.  n.  1. 

•  ....• ^ ,  by  ecclefiailical  perfons,  325.  b.  n.  i. 

•  ... • ,  by  perfons  (eifed  jurt  uxoris,  ib*  n.  2. 

«... ,  by  tenants  in  tail  with   refped  to  their  ilTae* 

326.  b.  n.  I. 

• ... .-,-    the  rcvcr- 

fioner,  327.  a#  n.  !• 

.. .-..-• .. --^ thofc  in  re- 
mainder, ib.  n.  2. 

• *--.-: »  inodes  of  conveyances  wUch  work,  330.  a.  a.  i. 

... .....^pr  not,  what,  333.  b*  n.  1.  334.  b.  n.  i. 

•  -... . ,  to  or  with  concurrence  of  the  renuundcr-man  or 

reveriioBer,  335.  a.  n.  2. 

DISSEISEE,  avowry  of  the  lord  upon,  268.  a.  n.  2. 
DISSEISIN*  actual  pr  by  cledion,  where,  57.  a.   n.  3,    153.  b.  n.  7. 
•    33ab».n.  !•  , 

^ ,  by  dedfioop  what  is^  57.  b.  n.  5.  239.  a«  n.  i. 

.  .  « ^  adual,  what  amounts  to,  or  not,  160.  b.  n.  3. 

««•••...  clfeA  off  180.  b«  n.  7.   23>  a.  n.  i. 

DISSEISIN, 


r  ir  D  ft  Xv 

DISSEISIN.    See  Etitry,  57.  b.  n.  6.  8cc.  fhoftmttiK 

DISSEISOR,  the  nature  ofhisimcrcft,  194,  b.  n.  3,   2jS.  a.  n.  i.  264.  a. 

n.  1. 

,  donee  and  feoffee  of,  is  out  of  57.  H.  6.  c.  1.  238.  «.  d.  2. 

* ,  heir  6f,  what  eftatc  the  law  will  drfcnd  fcs  poflcffion  of,  and 

why,  239.  b,  n.  2.  250.  b.  n.  l. 

^ ,  affignment  of  dowef  to  widow  of,  by  diffeifec,  2l^I.  a.  n.  3. 

.  -  .  .,  who  is,  or  not,  271.  a.  n.  i,  a* 

. 1  -  .,  joirtt,  cffeft  of  releafe  to  in  cxclufion  of  his  coApanioD,  275.  b, 

n.  I. 

^ .  .  ,,  wh&t  he  may  plead,  285.  b.  n.  1. 

^ ,  cannot  acquire  lefa  than  a  fee,  296.  b.  n.  i. 

,     See  Releasb,  far  mittir  k  drQit. 

DISTRESS,  in  what  cafes  it  may  be  made,  47,  a.   n.  6.    47.  b*  n.  6« 

162.  a,  n.  4,  162.  b.  n.  i. 
f- ,  of  what  things  it  may  be  made,  47.  a.  n.  11,  12,  13,  14*  16, 

17, 18.  47- b.  n.  1,2, 

, ,  where,  of  beads  which  efcape,  47.  b,  n.  2,  3.  , 

^ ,  xnay  be  impounded  on  the  land,  47.  b.  n.  4. 

-  - ,  authors  and  ftatutes  relating  to,  47.  b,  n.  7. 

,  difference  between  afli  of  law  and  afts  of  the  party  rcfpoding 

power  of,  ijo.  b.  n,  3^ 

y  in  what  place  it  may  be  made,  161.  a,  n.  4. 

DIVORCE,  reverfal  of  fcntence  of,  how  certified,  33.  a.  b.  11. 

DOWER,  rcafon  of,  30,  b.  *.  8, 

,  how  attendant  in  rcrpe£l  of  fcrviccs,  31.  a,  n.  2. 

,  of  what  fcifin,  28.  a.  n,  7,    31.  a.  n.  4,    31*  b.  n,  3.  7,   33,  a. 

n.  10.    939.  b.  n.  3. 

,  of  how  much,  on  evi^on  of  part  by  tide,  paramount,  31.  a. 

•  .  n.  6. 

-T  -,  not  of  a  trull,  31,  b.  n.  3,  nor  of  a  caftle,  ib,  d,  5,  nor  of  the 

capital  maniton  of  a  barony  by  tenure,  ib«  n.  6^       . 

^  ^dien,  intitled  to,  where,  31.  b.  n.  9. 

»  •  i  -  -  -,  affignment  of,  by  whom,  what,  and  how,    32,  a,   n.  3*  J.  8. 
32.  b.    n.  }.     34.  b«    n.  i^    3{.  a,»  n.  i,  2.    38.  a.  n.  4. 

.  . g  of  rent  referved  on  gift  in  tail,  32.  a.  .n.  4. 

.-..-.,  whether  in  ca^fe  of  divorce,  cau/d  adulter ii,  31-2.  n.  9. 10. 

^'.  .  »  .  .^  charges  upon,  32.  b^  n.  2.  208.  a.  n.  i. 

,  damages  in,  32.  b.   n.  4.    33.  a.  n.  i. 

- ,  eledHon  in,  where  the  baron  had  two  diftinft  feifins,  33.  su  m  3. 

. ,  whether  of  Tands  purchafed,  and  aliened  during  the  time^feme 

was  not  dowable,  32.  b.  n.  8. 

,  by  callom,  33.  b.  n.  7.  10,  11.  authors  upon,  39.  b.    n.  5. 

|ii.  a.  n.  I. 

(Ii3)  DOWER, 


BOWERj  ad  ejlhtmt  .&c«  at  what:  time  U  moft  -be  nuide*  34»,  t« .  to*  {*  jk 

•r ,  may  be  of  after-poschafediandsi  34.  a.  ii«  4. 

, .  .  ^>  when  once  affigned,  tenant  in,  noiviithftandiog  refniUy  nuf  aT* 

terwards  enter  upon,  341  b,  n.  5. 

*  -  -  -  -  TJ  ^^^^  IaxkIs  may  be  holden  io«  though  not  fiJbiieA  to*  3S*  a* 

n.  I. 

• ,  bar  or  fatisfa^Uoa  of^  01:  oota  whai,  34^  b^  n.  io«  36^  b<»  n.  u 

3-5*6- 

* ,  entry  upon  landa  ai&gned  in^  when  it  may  be  made^  37.  b. 

n.  2. 

n  -9  de  la  pluis  beale,  virtually  aboHihed,  39*  b.  n.  i. 

... ,  alien  may  havejr  39.  b.  n.  9.    1 29.  b.  n.  4. 

,  whether  defeated  in   the  hands  of  tlyl  feoffee  before  treafon 

committed  by  the  hafband*  41.  a,  n.  3. 

• ,  ex  ajfcnfu  patris  and  by  coflom>  v^hether  defeated  by  the  hn£- 

band's  offence Sy  4];.  a.  n.  4,  5^ 

.  . ,  whether  executors  of  tenant  in  (hall  pay  rent  io  r^iped  of 

emblements,  55.  b.    n.  3.  alfo,  fee  Emblements. 

I.  -  -  -  .  -,  not  of  lands  in  jointenancy,  185.  a.  n.  3. 

,  of  criciicj  :ii  wLich  there  is  an  outftanding  term,  where,  aoS,  a. 

n.  I. 

-^ ,  teMri  ir>;,  how  (he  fliaU  hold,  and  be  faid  to  be  in,  241.  a« 

:i.   I. 

,  where. it  fiudl  oontioae  90  not  after  the  fee  is  determined, 

aoi.  a.  n.  4^ 

^ ,  dou\>tfuI  whetlier  the  exercife  of  %  power  of  appmotmenr  that 

determines  an  eftate  of  which  a  woman  i^  dowa^le,  defeats  ber  right  oC 
dower,  379.  b.  n.  i. 

^  ^  ^ y  the  means  frequently  nfed  for  prevenong  ^  ^ttj^c&mest  «f  4 

"  '  title  to  by  limitations. 

1.  to  the  porcha&r,  and  a  truftee,  jointly  in  fee^ 

2.  to  the  purchafer,  and  a  traftee,  and  the  beiis  of  tbe  tfoilee;  ai# ' 

objediionable,  379.  b.  n.  k 

^s ,  plan  for  oreveiicing  fuggefted 

by  Mr,  Fearnc, 

EARL  MARSHAL,  ofEceof,  ao-a.  n.  i. 

EJECTMENT,  remedy  of,  extended  by  llatute  en  xiOB*payment  of  reft^ 
202.  a.  n.  3.  •  '      ' 

* ....^  feoffor  may  have,  under  a  Utle  of  re-entry  till  payment^ 

&c.  203.  a.  n.  2.'  • 

ELECTION,  of  the  manner  b  whioh  an  eitate  Ihall  pals,  where  it  may  be, 
49.  a.  n.  !•    144.  b.  n.  3. 

ELEGIT,  tenant  byi  cannot  hold  over^  if  intfrropted  by  w^^  249.  h. 

EMBLEMENfS, 


by  Mr,  Butler,  7   .^-.  t    1  » 


*        _    1 


%         ^  ,  •  •  - 


1  K  rr  E"  x; 

BMBLEM»NTS^'  who  (liallhavc  or  tot,  31.  a.  n.  7-   55^  *•  '^•^*  4*  f*  ' 

55.  b.   n.  I,  2.  $•  7;  !<• 
ENT4II#,  wkhio  ftat,  ^V«ir/»  rvquifitef  to,  apt^a.  n-  5.   See  Tail. 
ENTRY,  for  forfeiture,  when  it  may  be  made,  42.  a.  to.  1. 
,  lolted  or  not,  57.  b.  b,  6.  239.  a.  b.  4«  240.  a.  n.  x,  2.  240.  b. 

n.  2,  3.  241.  b.  n.  I.  242.  a.  n.  1.  248.  a.  n.  I.   ^73.  a.  n<  1. 

..-.-,  for  condition  broken,  e5e£t  of,  202.  Ii«  b>  2^ 

,  difTereot  kinds  of  powers  of,  203.  a.  n.  3^ 

^  -,  or  claim,  by  whom  it  may  be  ma4e,  art-  a.  n.  34 

^  when  it  may  be  made,  245.  b.  0.  2^ 

,  lifnitatibn  of  right  of,  250.  a.  n^  I  • 

^  of  leiTor  for  life,  251*  a^  n.  ly 

^  whofe  n^ceflary  or  not,  J54.  b,  n,  |.  .       .        , 

X  forcible^  penalties  of,  2J7,  a*  n*  i> 

EQUITY,  conftruaion  of  ftatutes  by,  and  authors  upon;  24.  b.  n.  I- 

. . ^  anllogy  of  dectfipns  in,  to  courts  at  law,  290.  b»  n.  i.  f«  xlr.. 

EQUITY  of  redemption.    Sec  Mortgages. 

ESCHEAT,  w^at  will  preycpt,  236.3.  n.  1. 

ESCUAGE,  afleffraent  of,  69.b.  n.  3.  72.  b.  n.  3. 

, ^  arbitrary  before  magna  cbartcy  72.  b.  n.  I*    . 

%  when  and  how  payable,  72.  b.  n.  4«  5. 

^  . .  ^  •  .  ^^  wliethcr  ^  tepiire  of  itr^f|  or  merely  an  iofideat  to  It,  73.  a« 
n.  2.  106.  b.  n.  2r 

-^r  *-jt  whether  due  %  fervice  oat  of  the  realm,  74^  a.  n.  |« 

U  .'^  v;  Mt  ain  )nf<?parable  incident  to  knighti-fcrvice,  106.  b  '  n.  2. 

ESSOIGN,  iefiriiiuo  regis,  manner  of  calling,  65.  b.  n.  5, 

^STATES,  fur  auin  tiie,  capable  of  being  "fcitlcd  by  way  of  intail,  20.  a. 
n.  c. 

^  •  •  • 

....•.,  ^  .  «iy  for  lifcpafii  under  what,  42*  a^  n*  1  u 

........  what  legal,  and  what  equitable,  290.  b.  n.  i.  f.  ▼!• 

SccFib-^Tail,  »  -  - 

ESTOPFSL,  what  amounts  to,  I70..b.  n.  3,  4. 

ETYMOLOGIES,  &c.  of  names  by  which  things  are  pafTed,  obfervatiowB 
on  Coki*^  enquiries  into,  6.  a«  n.  3. 

^. .,.<...'.,  falfe  tafte  with  refpe^  to  reprobated,  x  10.  a.  ji.  X% 

]SVIDENCE,  admiilible  or  not,  of  perfoas  infamous,  6.  b.  n.  i. 

,.^..- --.- infidels,  6.  b.  n.  2. 

, .--.-. --. baron  or  feme,  againft  each  other,  6.  b, 

D.  !• 

.-.--- pcrfoDs  interedcd,  6,  b.  n.  4*  . 

...... .....  infants,  172*  b.  n.  2* 

^ •  •  •  .  .^.j.,  learning  and. authors  upon,  7.  a.  n«  i« 
•  «  •  •  v^.  .  ^^  copy  of  a  record  is,  1 17.  b.  n.  4. 

{l\^)  EXCHANGB, 


•---T- 


1   V    D    EX., 

E]|CHiM6Ei  ptviQl  bf  hctl9ee|i  9Wi«  dun  two  p^ftin^  sr«*ht2  At  r. 
51.  a.  n.  !• 

*  •  •  -  r  n  *.  <s  rt  of  Are^iuikt)  or  usmi  nicTdiin  three  yoan^  aiut  be  ia 

writing,  50.  b^  n.  2. 

•  ^^. ..^  whesbe^  tfie  fuiycd  of  nieed  be  ijt  tjfe^  50.  b.  r.  4^ 

• 1 1  **  if  by  th9  kin^,  miift  be  fa^jr  wiicing  re^r4e<i«  51.  »•  »•  2. 

• !»••»  wbat  will  ^^pitflji  Hi  $*•.  b.  lu  :?. 

£X£CUTPRS^  accoaat  4f  aitlt;  wbe^li  it  lies»  90.  b.  n.  9,  3,  ^ 

r f  ppwor  of  fcVV)^  gi^il  to,  whctber  it  ihall  fiirtdve,  115.  i» 

n.  z*   236.  a.  n.  I. 

- '»  debtor  or  crcdifo^  b^ow  priyilegedj^  264.  b.  o»  i« 

* 

F. 

7EALTY»  to  what  eftate  incidents  67.  b*  n.  2.  93.  a.  n,  i« 

...,,  d^ei:eoce  b,ctiYeen  it  aod  homage,  68«  a.  d«  i,  z. 

...**•  .^  whether  it  maj  be  done  by  at^)niey,  6S.  a.  lu  5. 

,  diltinftion  between  it,  wh^  doof  to  the  ktng>  and  the  oU  0^  ol 

allegiance,  68.  b.  n.  i. 

,  the  law  apon  the  fame  as  when  Cpki  wrote,  68.  b.  d.  5* 

FEE,  LittUton^  explanation  of,  defended,  i.  a.   n.  i. 
,  iimple  or  tail,  21.  a.    n.  3.  7. 

-  -  -,  determinable,  27.  a.   n.  6. 

-  -  -,  conditional  at  common  law,  22A.  a.   n.  ^,  z. 
FEE  FARM,  what,  143.  b.  n.  5. 

FELQNY,  or  the  time  thereof,  where  it  may  be  travcried,  13.  b.  b«  l* 

-  -,  arraignment  fctr,  how,  390.  b.  a*  2. 

FEME  COVERT.     See  Baron  and  Feme. 

FEMALES,  their  age  of  difcretion,  79.  a.  n.  3. 

FEOFFMENT,  with  condition,  difference  between  it  and  4m  oUigatien, 
220.  b.  n.  I. 

^  its  efFeA  to  pafs  a  freehold  by  diflbifin,  3304  b.  n.  i. 

FEUDS,  origin  and  hxftory  of,  and  authors  upon,  64.  a.  n.  !•    191.  a. 

n.   I* 

,  import  of  terms  relating  to,  -2^6^  b.  n.  |» 

FINE,  by  tenant  in  uil  before  convi6lion,  effed  of,  2.  b»  nr  hh 

1  by  diiTcifee,  effed  of,  49.  a,  n.  4. 

1  hidory  and  eiTcds  of,  121.  a.   n.  1,2.    373- a«  n.  2. 

»'---,  levied  by  perfons  under  difability,  247.  a«  n«  2* 

-,  how  avoidable,  252.  b.   n.  i. 

,  at  common  law,  when  a  bar,  262.  a.  n.  i* 

,  what  eftate8,&c.  it  operates  upon,  232.  b.  n«  l*. 

FIRE,  accidental,  who  anfwerable  for,  57.2.  n.  i. 

FISHERY, 


^I8HfiRY«  ieveca]9W&oaia7b«yek«4.h,  iia.   1^2.  a.  n.7« 

f  OLDCOURSE,  import  of,  6.  a.  n.  i. 

POLKLAND»  md  bockland.  diftinfium  bietween,  6.  a«  n.  6* ' 

FORFEITURE,  cffca  of,  13.  a.  n.  7. 

f... ..,  may  be  of  a  remainder  expeflant  upon  an  eltate  taS, 

1^.  b.  n.  4. 

.«,. «,  what  amonnu  to,  ja.  a.  'n«  4^ 

r-<^ >  where  or  not,of  the  property  of  a  man  kSlcd  in  rebelHoiv 

390.  b.  n.  2. 

•  ^  •  « ,  Mr.  Yorkc's  treatiib  on  referred  to,  391.  b.  n.  r« 

FORMEDON,  in  defcenderj^  whether  it  lay  at  common  law,  19.  a.  xu  3. 
• ■  ^  ^ ,  limitation  of  writs  of,  2 15.  a.  n.  2. 

.. .^  who  intitled  to,  173.  a.    n.  4. 

FRANKALMOIGN,  not  affeaiedby  u.  Car.' 2.  <n  24.   ioC.b.  n.  i. 

FRANKMARRIAOE^  different  from  gift  to  baron  aiiVl'feme,  how,  19.  a. 
n.  2,  3. 

•  ••..•..-•...^  remedy  of  the  iffae  in,  after  fourth  degree^  23.  a. 

.  n,  6. 

«.^ •-.. ,  ifliies  of  donor  and  donee  in,  may  intermarry  dur- 
ing the  degrees,  23.  b.  n.  I. 

..••••.••«^  cannot  be  created  by  devife,  385.  b.  n.  4. 

FREEHOLD,  e^te,  of  what  is  or  not,  and  when,  42.  a.  n.  6, 7.  203.  a. 
0.  2-    266u  b.  n«  2* 

.  .......^  upon  condition  broken,  is  not  veiled  till  entry,  218.  b.  m  3. 

FAEEHOLCERSj  by  wbat  names  they  were  anciently  defignated,  64.  b. 
n.  1. 

I^UTURITY,  words  of,  their  effed,  to.  b.  n.  3. 

G. 

GAVELET,  import  of  the  term,  142.  a.  n.  2. 

GAVELKIND,  how  far  the  cafldm  of  applies  to  edates  tail,  10.  a.  n.  3. 

•  ••.««...^  etymology  of  the  term,  140.  a.  n.  i. 
.....•...,  exteniion  of  cuftom  of  to  collaterals,  140.  b«  n.  i. 

.........^  llatates  foraboliOiing  in  particulsA-  lands,  140.  b.  n-  2. 

.  .........  what  cufloms  in  mull  be  fpecially  pleaded,  175.  b.  n.  4« 

GENTS,  Coke*s  tranfladon  of  erroneous,  66,  b.  n.  3* 

GIFT,  legal  import  of  the  term,  384.  a.  n.'  1. 
GRANT,  legal  import  of  the  term,  ib. 

»  the  cffe^  of  this  word,  to  create  a  warranty  or  covenant  real, 

fee  Warranty. 

^  GRANTS,  royal,  how  concluded,  7.  a.  n.  2. 

- -#  good,  though  grantee  not  named  in  the  premiles,  7.  a.  n.  3. 

7  qUARDIAN^ 


I   N*  D    E    X^ 

GUARDIAN,  iiUbcag^*  87«  bw  n.  1.   SS.!).  n. 'S.  6. 
.....«...,  pur  cau/c  de  'wardp  where»  88.  b.  o.  3. 

«-•- «to  wlisit  extent  the  half  Uood  excluded  from  beings  88.  K 

n.  9. 

.. yby  nature,  and  in  focage«  di0erence  between,  ib.. 

^.....-..^  in  chivalry,  nacare  and  privileges  of»  88.  b.  n.  x^i* 

... --iby  nature^  vbjffd^  and  power  of.  88.  b.  n..l3- 

.. ,  appoigtxocnt  and  privileges  of  under  la-  Cac  2.  c  14* 

89.  a.  n.  1 5* 

- r,  kinds  of  not  noticed  by  Cokit  and  bow  appointed*  89.  a. 

D.  16. 

^  account  againfl,  where  it  lies,  89.  a.  n.  a/  ^q.  b.  n.  2. 

- --•»  how  chargeable  in  account,  89.  a.  n.  3, 

... ^in  focage,  cannot  aflign,  90.  b.  n.  i. 

GUINEAS,  whencp  they  took  their  name,  207.  b.  n.  i, 

Habendum,  its  e/Tcfl  in  correcting  tbe  premifles,  ?|«a.  n.  i.  26.  bt 
u.  4.    180.  b.  n.  1.    ^99.  a.  n.  |.  ^. 

Ii.iLF  BLOOD,  where  not  excluded,  26. b.  n.-3.    8ee  Seisin. 

liLiR,  fr.gular,  where  Homen  coIUSivum^  8.  b.  n.  4.    22.  a.  n.  4. 

-,  by  cuiloin  or  in  cuftomary  land,  who,  lo.  a.  n.  3,  4. 

• ,  male,  cannot  deduce  his  defcent  through  females,  et  wee  nfcrja^ 

I.9*  a*  D.  4* 

•  •  -  -,  where  he  fhall  take  by  defcent  or  purchafe,  22.  b*  a.  4.    26.  b. 

n.  2. 

-  -  -  -,  female,  whether,  ta  take  by  pvrchafe  as,  erne  mufi  bo  har  as  well  u 

female,  f  4>  b.  n.  3.  164.  a.  n.  2.  / 

,  where  not  bound  onlefs  fpecially  named,  144.  b.  n.  2.     209.  a, 

n.  I. 

•  -  -  -,  where  he  (hall  take,  148.  a.  n.  i, 

-  -  -» «r,  nature  of  in  the  ^oman  and  the  fead^laws  (oatrafted,  191.  a.  n.  i« 

f*  V.  3. 

•   •  •  • 

-  -  -  -,  how  triable  who  is,  243,  a.  n.  2. 

.  .  .  .,  csinnoc  take  by  defcent^  unlefs  there  is  an  intereft  in  his  aneeilor  a| 
the  timeof  his  deceai'e,  386.  a.    n.  i. 

• ,  when  a  father  and  his  heir  apparent  join  in  a  warranty,  after  the 

father's  death,  the  fon  is  Ualjle  in  his  own  right,  and  as  heir,  386.  a^ 

tu  I. 

HpIR-LOOMS,  by  cuftom,  not  alienable  by  devife,  j8.  b.  n.  6-  , 

,  authors  upon,  i8.  b.  n.  7. 

HERIOTS,  diftinaion  betwecg  them  and  reliefs,  83.  a.  n.  |. 

HIGHWAY,  cafe  lies  for  not  repairing,  on  fpeci^  damage,  as  aiib  &r  tte 

damage,  56.  b.  n.  2. 

IIOLDING  OVER,  pev:alt5cs  of,  57.  b.  n.  2. 

HOMAGS. 


• 


t   K   I>   E    X,^ 

»  •  •  * 

|jQM AQE«  to  die  king,  fpecial  aft  cUf d  to  excttfe  the  kififi^ixy  hf  te9b% 
of  peftilence,  64.  b.  n«  3. 

» J  "'  ^y-  ^^  ^S  ^^  England  to  the  king  of  France  for  his  Frencii 

pouemons,  65*  a.  n.  3. 

--..-..,  Jigfum  and  wt  ligeu^,  difFcrencc  bettveen,  ib« 

^ y  importance  of  the  exprefs  faving  to  the  king  00  performing^ 

66.  b*  D«  Jm  68.  a.  n.  3* 

.  . ^  .^  for  the  feme's  fend,  l\ow  the  lord  might  avow  for,  66.  b« 

n.  2. 

•  «  .  .,  whether  it  might  be  received  by  a  parfon,  67.  a«  n.  x. 

. -  -»  aboliihed  by  12.  Car.  2.  c.  24.   ^7.  b.  n.  1.    loo.  b    n.  i. 

^  .....  .y  different  kinds  of  referred  to,  68.  b.  n.  1. 

A -  *»  aonceftrcly  expired  long  before  12.  Car.  2;.  1C5.  a*  n.  U 

HONOUR,  nature  of  an,  108.  a.  n.  i. 

HOTCHPOT,  law  refpeaing,  176.  b.  n.  8.  9. 10. 

I. 

JDEOTS,  who,  246.  b,  n.  \. 

INCIDENTS,  feparable  and  in  reparable,  I ;  I.  b.  d«  2.  152.3.  n.  6. 

INDENTURES,  mode  of  making,  and  effed  of,  143.  b.  n.  3.  229.  a, 
n.  I. 

,  \vhat  deeds  mufl  be,  229.  a.  n.  i. 

INFANT,  what  office  capable  of  holding,  3.  b.  n.  4. 

,  deeds  and  a^s  of,  42.  b.  n.  4.  5 1,  b.  £.3.  171.  b.  n.  2.  172.0* 

n.  2.  246.  a.  n.  I. 

V    •     •  •     1 
,  age  of  marriage,  79.  b.  n.  i. 

.--'-,  whether  he  may  prefent  to  a  church  at  any  age,  89.  a.  n.  i. 

^ y  at  what  age  he  may  make  a  will  of  perfonal  ellate,  89.  b.  a.  6. 

I7i.b«  n.  6.  264.  n.  3* 

^  . ^  how  he  may  fue,  13;.  b.  n.  i. 

p.  .  .\.  .  -y  capable  of  aliening  land,  where,  17 1  .b.  n.  5^ 

»  .  .  .  .  .^  ^t  what  age  examinable  as  a  witnefs,  172.  b.  n.  1. 

» 

.  . -,  may  reverfe  his  fine,  when,  247.  a.  n.  2. 

-,  may  fuffer  a  common  recovery  under  a  privy  feal,  580.  b.  n.  1. 

INFRA  QUATUOR,  MARIA,  royal  dominion   and  jurifdiOion  there, 
107.  a.  n.  6. 

INHERITANCE,  nature  of  in  the  Roman  and  the  feudal  laws  contrafled, 
191.  a  nl'il  f.  V.  3. 

^.pj.. .,  conveyed  to  the  heirs  of  tenant  for  life,  how  it  iball 

aifedl  his  eftate^  299.  b.  n.  i .    See  Shelley. 

INT£Il£ST,  prefent  rate  of,  4.  a.  n.  i. 

JOINTENANTS,  power  of  attorney  from  to  deliver  feifin  good,  though 
one  afterwards  die,  5  2.  b.  n.  6. 

^. ».».«». ,  remedy  of  one  againft  the  other,  172.  a.  n.  8. 

JOIN- 


INDEX- 

JOlNTEI^ANTi  right  of  forvivorflup  of,  wlore  good  or  nor,  i Sa  K 
n.  2.  182.  a.  ii«  1. 

..., ^  fevetancf  of  ^fbte  of,  v^hni  iitioimts  to,  iSr.  b,  b.  2. 

--•• ,  for  life,  remainder  in  fee  to  o*e ;  for  what  purpofei  the 

two  eftates  of  (he  latter  are  diftind^,  184.  b.  n.  t, 

4 . ,  whit  fSeifiB  of  Ac  one  will  give  title  to  the  othf  r,  !S6.  b. 

n.  6, 

--^-,  or  tenants  Jw  common^i  where,  189.  b.   n.  3.  190. h. 

n.  4. 

^ ---,  releafe  of  inter  fe^  195.  a.  n.  i. 

. J '-,  and  tenants  in  common,  may  hare  accoant  ivttr  fi^ 

199.  b.  n.  |. 

. ---t  one;  Jceeping  his  parr,  may  T09ch  after  feverance  by  ihc 

other*    By  partition  both  lofe  the  benefit  of  the  warranty,  385.  U 
a.  2. 

--->  warranty  to  three,  who  are  join  tenants,  l^  aaiiiet  *8- 

runtt  is  a  joint  warranty :  otherwiic  when  they  are  tenant^  in  comnoo» 
385.  b.  n.  3* 

JOINTENANCY,  what  words  will  ms^ke,  or  pat  the  (ee  in  ^jacjv^fj^ 
191.  a,  n.  I.  V 

.^  .• . ,  fererance  of,  what  amoonta  to,  192.  a,  n.  i. 

,  whether  feverable  by  an  infant,  246.  a.  n*  i* 

JOINTURES,  what  good  as  in  cqwty,  or  not,  36.  b,  n.  5.  7, 

,  whether  infant  bound  by,  36.  b.  n.  7^ 

IRELAND,  what  laws  extend  to,  .30.  a.  n.  5.  372.  b.  n.  3, 

,  legiflative  power  over  and  appellant  jtirtfdidion  from  aLoiifted, 

141.  b.  n.  2. 

,  mode  of  defcent  and  cuftoms  in,  141.  a.  n.  5.  176.  a.  n.  i. 

JUDGES,  whether  the  king  may  confult  them  extrajudicially,  110. a.  0.5. 

,  province  of  on  trials,  155.  b.  r.  5. 

JUDGMENT,  in   real  aftions,  where  agaiiift  heir,  and  where  a^M 
vouchee,  39.  a.  n.  6. 

,  interlocutory  and  fitml,  difference  bjctween,  i63.  a.  n.  2. 

,  falfe  remedy  for,  259.  b.  n.  1. 

y  in  a  writ  of  right,  when  a  bar,  262.  a.  n.  |. 

,  faviAg  in,  good  or  void,  305.  b.  n.  i. 

JURY,  from  the  vifne,  law  rcfpedling,  125.  a.  n.  2. 

,  number  of  in  clifTe^ent  cafes,  155.  a.  n.  3.  159.  a.  r.  2. 

-  -  .  -,  muA  be  Je  cor  fore  comit/itus,  where,  155.  b.  n.  2-    157.  a.  n.  4. 

,  province  of,  1 55-  b.  n.  3.  6* 

,  challenge  to,  caufes,  kinds,. and  mode  of,  156.  a.  n.  i,  2»  3,  4>$* 

156.  b.  I.  4.  157*  b.  n.  6.  8.  158.3.  n.  i.  158.  b.  n.  2,  3. 

•  .  .  .,  qualifications  of,  272.  a.  n.  u 


•  • 


|L    KING 


I   ]^  D   9   X. 

KING  OP  GREAT  BRITAIN,  dtlet  of,  7.  b.  n,  2,  3. 

..•••.. ,  purchaiet by, or defceats apoQ, how dief 

(hall  devolve,  15.  b.  n.  4.  i6.  a*  n«  2« 

T ,  tboagb  aa  alien,  ihall  take  the  crown, 

i6.b.  n.  I. 

«. ,  )iow  he  fliall  be  in,  on  forfeiture  of  donee 

in  tail  of  his  grant,  18.  a.  n.  4. 

• . -,  difpenfing  power  of,  1 2a  a.'  n«  3. 4. 

,  may  give  or  take  by  affignmeot  a  clfoji 

in  a^ioM,  232.  b.  n.  i. 
.... .'.!«. ,  cannot  be  diffeifed,  239.  a.  n.  j« 

.-^ .. ,  iee  leafes  44.  b.  n.  4*  rent,  47.  a.  n.  i. 

exchange,  51.  a.  n.  2.  lienage,  6j.  a.  n.  3.  nullum  ttmfus  occurrlt 
regi,  119.  a.  a.  i.  advowfon,  121.  b.  n.  2.  re-entry,  201.  0.  n.  3.  jus 
maru,  ^6s.  a.  ty.  1.     wardQiip,  warranty,  370.  b«  n«  i. 

KING'S  BENCH,  jadicatare  of  belongs  to  the  judges  only,  71.  b.  n.  i. 

KNIGHT'S  PEE,  amount  of,  69.  b.  n- 1. 

KNIGHTHOOD,  who  formerly  compellable  to  accept,  6^  a.  n.  7* 

L. 

LAND,  defcriptions  and  admeafurements  of,  69.  a.  n.  2. 

,  hov/  it  may  be  acquired,  18.  b.  n.  i.  2. 

.^  where  it  may  pafsby  either  of  two  ways,  49.  a.  n.  i. 

.  .  .  -  .^  hiftory  of  teHamentary  power  tntr^  1 1 1*  b.  n.  1. 
LANDLORD  and  TENANT,  57.3.  n.  i.  202.  a.  n.  3. 
LAW,  rules  and  maxims  of,  152.  b.  n.  6.  7.  186.  a.  n.  3. 

,  of  Edward  the  confefTor,  authenticity  of  difcufled,  168.  a.  n.  8. 

LEASES,  by  corporations  fole  and  aggregate,  difference  between,  la  b. 


i  -  .,  by  baron  and  feme  of  the  latter's  land,  42.  a.  n.  2.  46.  b.  n.  3-  4I 

.  .  . ,  commencement  of,  44*  a.  n.  4.  46.  b.  n.  8.  9.  lo. 

-  -,  by  tenant  in  uil,  44.  b.  n.  i.  46.  b.  n.  2. 

,  of  tyihes,  by  ecclefiaftics,  44.  b.  n.  3.  47.  a.  n.  3. 

-. -,  by  the  king  during  the  vacancy  of  a  fee,  44.  b.  n,  4. 

,  re£ervation5  upon,  good  or  not,  44.  b.  n.  6. 7.  22  ^  b.  n.  i. 

^  ....-,  by  ecdefiadics  and  corporations,  good  or  not,  and  againft  whom, 
44>  b.  n*  8. 9.  45*  a«  n.  2»  4* 

«.....,  by  tenants  in  common,  not  good  if  made  jointly,  45*  a.  n.  7. 

•  .  *  .  .  .,  by  infanu,  voidable  only,  45.  b.  n.  i. 

•  • -,  aided  by  livery,  though  other  wife  void,  45.  b.  n.  2. 

.••..-,  duration  of,  45*  b.  n.  3,  46.  a.  n.  i, 

.  •  .  •  to  .^  jby  coparceners,  46.  9.  n.  5. 

«...•«,  by  eiioppel,  what  will  turn  to  an  intercH,  47.  b.  n.  1 1. 

LEASES, 


^   N   D    E    3^. 

t<EASCS,  wIiattbeyaiFed.andareaSe£ledb7, 167.  a.  ii.«; 

•  .....,  entry,  after  not  requiiite  for  furvivoHhip  of,  182.  a.  n.  t» 

fc  .  .  •  •  .,  by  two  having  different  efbtes*  whofe  it  (hall  be,  302.  b.  n.  )> 

.  •  ^  .  «  •,  tenant,  right  of  renevira!  of,  290;  b.  n;  i.  f.  IX. 

. «  .y  fee  furrender,  terns  of  yeats,  fiatute,  47.  a.  n.  4. 

LEASE  and  RELEASE,  effe^  of  conveyance  by,  207.  a.  n.  3* 

. <;.^.-...x^  not  pleadable  as  a  ^ranr,  301.  b.  n.  2* 

LEETS,  fre^aeney  of  holdings  bow  affe^d  by  mag.  chan.  1 15.  a.  n.  M 
11. 12. 

LEGACIES,  velbd  or  lapfed,  237.2.  n.  i. 

LEGITIM ACY»  obfervations  upon  tiie  criterioii  and  proofs  of,  123-  b* 
n.  I.  126.  a.  n.  2.  244.  a.  n.  2. 

A ,  by  (ubreqaent  marriage,  canon  law  refpeding,  244*  b* 

n.2.  245.2.  n.  I. 

- , --^ <!-,  r^efted  by  the  EngUih  legiila- 

tttre,  ib» 

LESSEE,  efied  of  entry  by>  n^n  the  eftate  of  the  teverfioner,  249.  a«  o.  1. 

^  .  . ,  debt  lies  not  ugainft,  after  aceepunce  of  i«nt  from  his  aifi^iM^ 

269*  bi  n.  3* 

LIMITATION  of  TIME,  towhatc^fei  32.H.  8.  extends,  115.2.  n.45.6. 

.-,  right  of  entry  how  affe&ed  by,  250.  a«  n.  1a 

LIMITATIONS,  proximo. /anguinis  et  confitnguivitatU  of  the  devifor^  whp 
fliall  take  by,  10.  b*  n.  2. 

.•«.u y  to pofthumous children, 2981  a.  n. 3* 

, k ^.,  introduced  under  flat,  of  ufes,  290.  b.  n.  x.  f.  1 1  !•  2» 

LlTIGATIONr  vexatious,  remedy  fori  161.  a*  n.  4. 

LIVERY  of  SEISIN,  nearly  fnperfeded  by  conveyances  to  ttfes>  and  upoa 
trufts,  48.  b.  n.  3. 

^, J,  whkt  amounts  to,  48.  a.  n.  5. 

• ---#  good  or  void,  with  fefpeft  to  the  deed,  48*  Vn.  i. 

331.  a*  n.  I. 

--,  cannot  be  given  or  taken  by  attorney  created  by 

parol,  48.  b.  n.  2. 

^. *---,  good  or  voidi  not  upon  thelandi  48.  b«  a.  3i*4. 

* -a.----,  good  or  void  by  attomev,  and  when  exercifcablf, 

48.  b.  n.6.  50.  a.  n.  1.2.  52.2.  0.3.9.  5<«d<  to.  2.3.7.9.      *    '    ' 
A ,----,  good  or  void,  on  account  of  the  poilefiion,  4S*b.  rf.7. 

8*  52.  a.  0*9* 

. ,  bad  to  pafs  a  remainder  expeQant  iJHEkJk  lea&  fer 

years,  if  made  after  delivery  of  the  deed,  49.  b.  a.  5. 

LOCI  LEX,  to  what  extent  allowed,  79.  b.  n.  i* 


i « 


« 

MADMEN,  who,  246.  b.  n.i. 

MAGNA  CHARTA,  43.  a^  o«  44 

^  MAIDEKd 


t    It    D    E    IC. 

iiAl!i3EN3  under  fia^teen^  carrying  away,  objca  of,  4  aad  5.  Ph.  and  M. 
refpeding,  89.  a.  n.  4* 

MAIMING,  a  capital  offence,  where,  izj.  a.  n.  2. 

MAINTENANCE,  formerly  an  objeft  of  enquiry  into  by  juries,  140,  a. 

n.  3. 
w : ,  what,  368.  b.  n.  I. 

MARRIAGES,  degrees  of  affinity  within  which  prohibited,  24.  a.  n.  2. 

235.  bw  n.  j. 
.-; ^ ,  Scotch,  validity  of,  79.  b.  n.  14 

-..►-.-•-. ,  diiFereace  between  contra^s  of  fer  verba  de  prafcnu 

et  per  'verba  defuturo^  79.  b.  n.'2. 
«^..j.....^.y  not  difiblttble  fr'acontra&h  edufa^  ib^ 

»....» ,  of  ideots  and  lunatics,  80.  a.  n.  i. 

-* i  -,  of  the  royal  family,  I33.b,  n.  1* 

^ ,  {ice  releafe,  264*  b«  n.  2. 

MERGER,  what  union  ofeltatcs  is  not,  338.  b.  n.  4. 

^  ^  .  .  .  .  -^  a  tireatife  cm  this  fabje^  to  bepubiilhed  by  Mr.  Prellon,  348*  hi 
n.  I.        , 

MESNE  PROFITS,  whether  heir  oi-  poUhumous  fon  intlilcd  to  whcnaa 
cftate  is  diveiled  by  the  latter's  birth,  1 1.  b.  n.  4. 

^«^  who  Ihall  haye,  55.  U  io.  8. 

MESSUAGE,  what  paiTcs  by,  5.  b.  n.  i. 

MONUMENTS,  remedy  for  defacing,  I  S-b.  n.  5- 

MORTGAGES,  nature  and  hiflory  of,  205.  a.  n.  t. 

« .••^•.,  eibtei  in,  where  they  pafs  by  general  words  in  a  wifl,  iK 

. • ,  who  may  or   (hall   redeem,  and  ip  what  proportions, 

808.  a.  n.  1.       '  / 

^..•...f..^,  how  confidered  in  equity,  208.  b.  o.  i. 

fc.-.--^.-.,  money  fccared  by  payable  to  the  exccotor,  iL 

MORTMAIN,  licences  to  alien  in,  99.  a«  n.  u 

NATURAL-BORN  SUBJECT,  who,  8.  a.  n.  1,   l28.t>.  n.  i.    129.  a. 
p.  2. 

NATURALIZED  PERSONS,  incapacities  of,  129.  a.  n.  1. 

I>tATURAL  CltlLD,  improperly  contrafted  to  legitimate,  244.8.  o.  i. 

NOBLE,  one  may  be/vr  autre  oiV,  16.  b.  n.  7. 

NON*COMPOS#  whether  he  can  plead  his  own  dlfability,  a.b.  n.  12. 

^'OT^p  obfervatioAt  on  Co&e*s  inferences  from  this  word,  22.  a.  n.  2. 

NOTICE  to  qait,  where  nece/I'ary  or  not,  270.  b.  n.  1. 

NULLUM  fEMPUS  OCCURRIT  REGI,  how  the  rule  at  prcfcnt  iands, 
119  a.  n.  I. 

&    OBLIGATION, 


i    N    D    £    )Cj 


; 


OBLIGATION,  what  payment  is  pleadable  as  a  bar  to«  2iz.b«  n.  t.   ' 

«-.4... ^  diflference  between  it  and  a  feolFment  on  condition^  220.  b» 

n.  1. 

^  dlfcharge  of,  what  is,  252.  a.  n*  i» 

OCCUPANCY,  of  what  things  it  maybe,  ^i.ls  ru  2,  3,  4,  5. 

. ^  general*  aboliihed>  41.  b.  n.  5.   298.  a.  n.  i. 

OFFICES,  judicial,  whether  granuble  in  reverfion,  3.  b.  n.  5* 

.  .,  grant  of  by  eccleiiaftics*  44.  a*  n.  !•> 

... ,  civil  and  military,  forfeitable  for  omitting  to  take  the  teft  oadi5» 

233.  a.  n.  I. 

,  fee  infant,  3.  b*  n.  4. 

ORDINANCE,  its  difference  from  a  ftatute,  159.  b.  n.  i. 

OUSTER,  forcible,  remedy  for,  257.  b.  n.  i. 

OUTLAWRY,  whether  awardable  upon  merely  conftrufUve  breaches  o£ 
the  peace,  ia8.  b.  n.  i. 

P. 

FJRAGIUM,  import  of  the  term,  175.  b.  n.  5. 

PARCENERS,  of  copyhold,  cannot  make  partition  without  licence,  59.  a. 
n.  I. 

PARLIAMENT,  whether  on  an  eleftion  for,  an  atton  lies  againft  a  re- 
taming  officer  for  refufing  a  vote,  81.  b»  n*  a* 

.. ^  etymon,  and  firft  ufe  of  the  wosd,  no.  a*  ■•  i-  J* 

.. .,  Scotch,  hiftory  of,  ib.  n.  2. 

. ,  origin  and  weight  of  the  commons  in,   no.  al   n.  4* 

260.  a»  n.  1. 

..,  durauon  of,  1 10.  a.  n.  6. 

«..^  records  pf,  260.  a.  n.  i* 

PARLUMENTUM   TENENDI  MODUS,   remarks  on  its   antiquity, 
69.  b.  n.  2.  110.  a.  n.  3. 

PARTITION,  eiFcft  of,  165.  b.  n.  2.  4.     166.  b.  n.  2. 

^  how  it  (hould  be  made,  i6i7*  ^*  ^*  3* 

• -,  different  modes  of,  169.  a.  n.  2.     170/ a.  n.  3.  4. 

• ,  binding   or    not,  where,    17O.  a.  n.  3.  4.      170,  b.  n.  i. 

171.  a.  n.  2«     171.  b.  n.  2.     172.  b.  n.  4. 

. ,  who  may  have,  187.  a.  n.  2. 

PASTURA  SEP  ARAL!  S,  againft  whom  prefcribable,  122.  a.  n.6. 

PEER,  nature  of  ftipend  fomctimes  allowed  upon  creating,  83.  bb  n^  ^. 

PEERESS,  by  birth,  her  ftyle  how  aifeaed  by  marriage,  16.  b.  q.6. 

PERPETUITYf  obfervationa  on  attempts  to  create,  3719.  b.  n.  1.;  and  ice. 
Tail. 

PEILSONALTY, 


INDEX. 

PERSONALTV,   how   far  capable  of  fettlement,   i8.  h.   n.  7,    20,  au 

n.  5. 
,  tellamenury  power  over,  176.  b.  n.  5. 

PETITION,  right  of;  how  it  at  prcfent  (lands,  257.  a.  n.  3.  '^ 

PLEADING,  IN,  who  (hall  be  faid  to  be  feifed  la  his  demefne    15.  a. 
n.  3.     17.  a.  n.  3.     17.  b.  n.  2. 4. 

»-.. .-,  Comyns  Dig,  referred  to,  17.  a.  n.  k 

...........  count  and  plea,  diverfity  between,  I  ib.  n.  }. 

»-... ,  no  diveriity  between  admeHietatem  reBori^,  and  reSiatiam 

midietaiis,  17.  b.  n.  5. 

...'.......y  how  of  a  gift  to  baron  and  feme,  and  the  heirs  of  feme  ] 

by  baron,  26. a.,  n.  i. . 

•  •.•......,  where  fro/ert  of  a  deed  fhoald  be  made,  35*  b.  n,  6. 

........•-,  where  noM  $ft  faSum  pleadable,  35.  b.  n.  7. 

• ,  diverfity  between  pleading  a  leafe,  and  count  in  debt  for 

rent,  47.  b.  n.*9» 

-.- , ,  leflee  for  years  and  at  wIH,  in  count  in 

debt  againfl,  57*  b.  n.  1. 

,  of  copyhold,  how  it  ihall  be,  58.  a.  n.  i.     176.  a.  n.  i. 

s  fpecially  ftated  or  not,  what  ihould  be,  89.  a.  n.  7. 

.*^ ^ y  where  cuftoms  mull  be  fpecially  dated,  1 10.  b.  n.  3. 

^ ,  neceflity  of  alleging  the  locut  in  quo  in  ilTuable   fadbb 

125.  a  .n.  2* 
,  a  defeafance,  what  (hould  be  ilated,  207.  a.  n.  2. 

... .,  what  matter  that  may  be  given  io  evidenoe,  may  alio  be 

pleaded,  283.  a.  n.  i* 

» ,  double  pleas  allowed  by  flat.  303.  a.  n.  i. 

,  where  furplafage  does  not  vitiate,  303.  b.  n.  i. 

....-..,  order  of,  304.  b.  n.  i. 

..... .,  eftoppcls,  why  allowed,  352.  a.  n,  f . 

... -,  fee  Obligation,  Lease  and  Release,  uen-comfou 

POLYGAMY,  import  of  the  term,  80.  b*  n.  j. 
POPISH  RECUSANTS,  difabilities  of,  8.  a.  n.  8. 
PORTIONS,  vefted  orlapfcd,  237.  a.  n.  i. 

POSSESSIO  FRATRISt  may  be  of  copyhold  before  admittance,  14.  b. 

n*6. 
.... ,  what  will  amount  to,  15.  a.  n.  2. 4. 6.  7.     15.  b. 

n.  I.     29.  a.  n.  3. 

• ,  may  be  of  dignities,  15  b.  n.  3. 

POSSIBILITY,  DOUBLE,,  inftancc  of,  184.  a.  n.  1*         ^ 
POWER,  where  cxercifeable  by  an  infant,  52.  a.  n.  2. 

• ^  Ik^  ia  a6t  (hall  operate  as  an  execution  of,  1 1 2.  a.  n.  i. 

«  .  •  .  .  ,^  naked#  exercifeable  by  feme  covert,  without  her  baron,  1 1 2.  a. 

(Xk)  POWER, 
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tOWER,  of  felling,  given  to  executors,  whether  it  Ihall  furvivc,  iij.a- 
n.  2.     236.  a.  n.  i. 

9  of  leafing,  extent  of,  210.  a.  n.  1. 

9  of  appointment,  its  effcft  upon  the  eflates  fubfeque&t  to  it,  ai6.a. 

n.  2. 

- ,  execution  of,  good  or  not,  258.3.  n.  i. 

,  deriving  efFedl  from  the  flat,  of  ufes,  271.  b.  n.  i.  f.  III.  4* 

,  what,  and  what  a  truft,  290.  b.  n.  i.  f.  VII. 

,  how  far  ufes  limited  under  llerive  their   efed  from  the  original 

deed,  299.  b.  n.  i. 

-,  fufpenfion  and  extindlion  of,  342.  b.  n.  i. 

PRu^MUNlRE,  is  fo  called  from  the  words  of  the  writ,  391.  a.  n.  i. 

* »  defined  by  Mr.  JuHicc   Blackflone^  ib.     Sec  Romak 

Catholics. 

TREGNANCY,  probable  period  of,  123.  b.  n.  |.  2. 

PRESENTATION,    whetlier  grantee  of  ddcft  coparcener   iaiitled  ttt 
priority  of,  166.  b.   n.  2. 

-  -  -  . -----,  fee  SvMONY. 

PROFESSED  PERSONS.  3.  b.  n.  7.     33.  b.  n.  6. 
PROSECUTION,  MALICIOUS,  remedy  for,  161.  a.  n.  4. 
PROTECTIONS,  women  in  camp  intitled  to,   130.  a.  n.  1. 

.^--. ..^  fallen  into  dilufe,  131.  b.  n.  2. 

PUER,  imports  a  child  of  either  fex,  176.  b.  n.  3. 

QUARS  IMPEDIT,  where  it  lies  of  a  moiety,  18.  a.  n.  i. 

»  nonfuit  iu,  after  appearance,  bar  to  afecond,  139.  s. 


w   .    »    _    . 

n.  I. 
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REBELLION,  one  killed  in,  forfeits  his  lands  only  when  a  rccoid  of 
the  faa,  upon  a  view  of  the  body,  is  made  by  the  ch.  j.  of  K.  B.  and 
returned  into  that  court,  390.  b.  n.  2. 

RECEIVER,  where  he  may  charge  his  expences,  89.  a.  n.  4. 

RECOVERY,  COMMON,  where  tenant  in  fpecial  tail  cannot  foffer, 
28.  b.  n.  I. 

'  • 9  may  be  falfified  by  grantee  for  years,  of  a 

rent  charge,  46.  a.  n.  4. 

-----. --........^  return  of  writ  of  fummons  in,  135.  a.  0.  i- 

'*'"""".-"- >  mode  of  preferving  the  old  cftatc  of  tenant 

for  hfc  joining  in,  203.  b.  n.  i. 

.-.-.-- ^  recompence  in  value,  is  not  the  true  reafon, 

in  that  It  bars  the  intail,  379.  b.  n.  i.    Vide  Tail. 

'  *  RECOVERY. 


« 


I    N    D    E.   X. 

kfeCOVERY,  COMMON,  tenant  to  the  fracipe  in,  good  or  not,  ib,  and 

241.  a.  n.  2. 
-,  veils  no  freehold  till  execution  ferved,  266.  b. 

n.  2> 
REDISSEISIN,  lies  not  In  ancient  demefne,  154.  a.  n.  11.  * 

,  lies  againft  baron  and   feme  for  the  a^  of  the  latter, 

154.  b.  n.  I. 

RE-ENTRY,  for  nonpayment  of  rent,  where  it  may  be  without  demand, 
201.  b.  n.  I.  3. 

..y  may  be  for  a  part  oiily  unpaid,  21 1.  b.  n.  i. 

REEVELAND,  nature  of,  86.  a.  n.  2. 

&ELEASE,  of  a  copyhold,  by  and  to  whom  it  may  be  made,  59.  a.  n.  i. 

,  from  lord  paramount  to  tenant  paravail,  eifed  of,  152.  b. 

n.  3. 

,  where  it  paiTes   a    fee,  without  the  word  ''  heirs,"   193  a. 

n.  I.     273.  b*  n.  2.     274.  b.  n.  i. 

-.«....,  its  mode  of  operating  under  different  circumdances,  264.  a. 
n.  I. 

........  what  amounts  to,  264.  b.  n.  i.  2. 

• -,  of  a  mere  right  or  title,  to  whom  it  may  be,  265.  a.  n.  i. 

274.3.  n.  I. 

.  . ,  .,  how  it  enures,  267.  a.  n.  i.    275.  b.  n.  i. 

..-.._.,  which  operates    by  enlargement,  does  not  require  an  aflual 
eflate  in  poifeffion  to  operate  upon,  270.  a.  n.  3. 

•  -  -- - ---»  obfervatlons  upon,  273.  a* 

n.  I. 

- -,  which  operates  by  mtter  Peftaii»  obfervations  upon,  273.  b. 

n.  2. 

...^by  mltter  le  droits  obfervations  upon,  274.  a« 

n.  I.     274.  b.  n.  I.     275.  a.  n.  i.     277.  a.  n.  i. 

,  of  all  demands,  what  pafles  by,  291.  b.  n.  i.  2. 

,  in  what  it  differs  from«a  confirmation,  296.  a.  n.  2* 

RELIEF,  diftin£Uon  between  it  and  a  heriot,  83,  a.  n.  i. 

------,  is  not  a  fervice,  83.  a.  n.  2. 

,  remedy  for,  83.  a.  n.  3. 

-,  at  what  time  payable,  91.  b.  n.  I. 

•  -  -  -^  -  -,  feveral  kinds  of,  93.  a.  n.  2. 

...  -  .  .,  what  feiiin  of  tenant  will  give  title  to,  239.  a.  n.  x» 
REMAINDER,  may  be  forfeited,  14.  b.  n.  4. 

..... .-,  what  is,  and  whsit  a  reveriion,  22.  b.  n.  3. 

..... ..,  tenant  in,  remedies  of,  184.  b.  n.  1. 

.. .,  crofs,  what  words  will  create,  195.  b.  n.  1. 

-.-----.-.,  veiled,  what,  and  what  contingent,  265.  a,  n.  2. 
REMITTERj  outline  of  the  o^r  ine  of,  347.  b.  tu  i. 

( K  k  2  )  REMITTER, 
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REMITTER,  to  wlut  dtate  or  title  it  may  be,  349  b.  a.  i. 
*-- *»  may  be  to  a  part  only,  350.  a.  n.  i-. 

•  -^ -,  fliaQ  take  effe^  thoogh  made  by  a  ▼oidable  eftat^  3S!»^ 

n.  I. 

,  effed  of  Natatory  laws  apoo,  353«b«  lu  i. 

«  •  - ,  to  the  particular  efUte,  extends  to  the  itmainder,  354*^ 

fU  I. 

• ,  defeats  the  wroDgfnl  eftate  withoat  entty,  357.  a.  'n.  i. 

RENT,  may  be  referved  by  the  king  oat  of  an  incorporeal  bereditamea^ 

47.  a.  n.  I.  ^  . 

•  « ,  whether  debt  lay  for,  on  freehdd  leafes,  at  common  law*  47.  a. 

n.4«  . 

*....,  where  it  (hall  go  to  the  heir  or  facceflbry  47.  a*  n.  8,  9. 

• •  charge,  im  tfi,  formerly  controverted,  whether  devi&blcj  sii^^a* 

n.  5, 

•  .  •  -•  fervices, remedy  for,  142. a.  n.  2. 

.....  charge  and  fervice,  extin£t  or  not,  how,  147.  a.  n.  5.  149.  a.  b«  3*. 

267.  b*  n.  2. 

......  to  whom  payable,  148.  ar  n.  i.  214.  a*  n*  u 

*.•--,  fervice,  poiition,  refpeding  the  fafpenfion  of,  de&ied,  148.  b.  n»  u 

.  -  .  .  .  charge  or  feck,  what,  X53*  a.  n.  i. 

,  ilTaing  oat  of  more  than  one  county,  whether  one  affise  lies  lor, 

154.  a.  n.  2. 

-,  (Utntory  provifions  refpediog,  i62.b.  n.  5* 

....-,  diitin£lions  between  modes  of  referving,  202.  a*  n.  3;   2 13.  b» 
n.  I. 

•  --•-,  deriving  its  effedl  from  ftat.  of  ofes,  obfervations  uponj  271.  b» 

n.  I.  f.  iii.  4*  298.  a.  n.  a*  315*  a.  n.  1. 

.*...,  limitations  of,  their  effedf  298.  a.  n.  2. 

•  -,  difchargefrom  arrears  of,  what  amounts  to,  373.  b.  n.  ?• 

RESCUE,  of  an  innocent  perfon,  where  not  jaftifiable,  i6x.  a.  n.  3* 
RESERVATION,  import  of  the  term,  143.  a.  n.  i. 
.. --.i.-.  See  Rent. 

REVERSION,  what  is,  and  what  a  remainder,  22.  b.  n.  3. 

• ....^  grant  of,  perfed  without  attornment,  1 19.  b.  n.  2i 

'•........,  cannot  be  extended,  153.  a.  n«  4. 

RIOT,  what  is,  257.  a.  n.  3. 

DROLLS  OF  PARLIAMENT  cited, 

6Ed»    2.    M.  27.            -         -         .  69.2.0.7. 

8  Ed.     2,    M.    7.        -         -          -  43.  a.  n.  3. 

9  Ed.  a.  M.  4.  -  -  -  i»3.  b.  n.  i. 
74  Ed.  2.  8  M.  4.  *  .  .  7a.  b.  n,  5. 
19  Ed.  •  2.    M.         ...  69.  a.  Ut  7« 

9£d.    3.    M.  i;.  B  9      69.  a,  0.7. 

ao  Ed. 
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ROLLS  OF  PARLIAMENT  cited«  contlnuti. 

20  £d.    3.    N.  13.        -  -  •      69.5.  a.  3. 

a  I  Ed.    3.    N.  16.  44;  •  •       69.  b.  n.  3^ 

a5  Ed.    3.    N.  23.        -  -  -     69.  b.  n.  3. 

5  Rich.  a.    N.  67.  -  -  69.  b.  n.  3, 

13  Rich.  2.    N.  32.        -  •  -     I  J.  b.  n.  4, 

j(  Hen.  4.    N.  24.       •  -  t      71.  a.  n.  x. 

I  Hen.  5.    N.  17.         -  •  -     69.  b.  n.  3. 

5  Hen.  5.  pars  a^  N.  9.        -  -  69  b.  d.  3. 

«  Hen.  $.    N.  15.         -        31.  b.  xu  9.  129.  b.  n.  4*    ' 
9  Hen.  5.    N.  pro  comitifia  Arundcll       129.  b.  n.  4* 
N.    9.  -        .   '     .        31.  b.  n«  9* 

3  Hen.  6,    N.  29.  Special  a£t  of   parlia- 
ment for  giving  mefne 
value  to  the  wife  in  cafii 
comitiflae  Marchie    ^  33.  a.  n.  4. 
4.  Hen.  6.    N.  Ji.  -  -        372.  b.  n.  3. 

9  Hen.  6.    N.  30.    Indenization  of  one 

born  in  Wales      -    129.  b.  n.  6. 

t\  Hen.  6.    N.  57.         -  -  •  -    77.  a.  n.  i. 

1%  Hen.  6.    N.  42.         -  -  -     77.  a.  n.  i. 

N.  43.        -  •  -     69.  a.  n.  7.  . 

N.  53.        •  •  •     64.  a.  n.  3. 

20  Hen.  6.    N.  18.  C.  2.        -  -      128.  a.  n.  i. 

d3  Hen.  6.    N.  26.  -  •  229.  b.  n.  6« 

28  Hen.  6.    N.  12.         -  -  -     69.  a.  n.  7.  » 

38  Hen.  6.    N.  29.        -  -  •      42.  a.  n.  3. 

-3  and  4  £d«  4.  N.  42.  -  -        733.  a.  n.  4. 

KOMAN  policy,  iimilarity  of  mth  the  Saxon,  imaginary.  i68,  a.  n.  5. 7, 

•  -..••  law,  inilances  of  fimilarity  of  with  the  £ngliih,  176.  b.  n.  lo. 

«•-•....-•,  Gontrafted  with  the  feudal,  191.  a.  n.  1.  f.  v.  3;  4,  5, 

ItOMAN  CATHOLICS.  The  offence  of  premunire  arifes  from  paving 
to  the  papal  procefs  that  obedience  which  belongs  to  the  King 
alone,  391.  a.  n.346. 

On  the  laws  paft  prior  to  the  reformation  for  retraining  papal  pro* 
viiion,  ibid* 

The  feveral  ftaUites  and  regulations  againft  offenders  in  this  reijped, 
Hated  from  mr«  juftice  Biackftone,  ibid.  * 

On  the  laws,  which,  after  the  reformation,  were  pad  againft  thofe  who 
continued  in  communion  with  the  fee  of  Rome,  ibid* 

Thefe  laws  enumerated,  with  the  penalties  for  enforcing  them ; 

1.  againft  their  religious  worihip ; 

2.  -  -  -  -  the  education  of  their  children  in  their  tenets; 
3* oon-conformiiy  to  the  religion  of  the  c{Ubli(hed 

church. 

The  diftin£lion  between  popiih  recufants  and  recufants  generally  aroft 
from  35.  Eliz.  c.  2* 

Other  diflenters  relieved  by  i.  Will. 

The  difference,  under  35.  Eliz.  c.  2«  between 

1.  Papiils, 

2.  Popifti  recufants,  ^  ibid* 
3*  Popifh  recufants  convi^l, 

(Kk  3)  Penaldea 


\ 
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ROMAN  CATHOLICS  continued. 

Penalties  on  recufancy,  391.  a.  n.  346* 

Penalties  and  difabilities  following  the  refafal  to  take  the  oadi  of 
fupremacy,  and  againft  tranfubflantiatioD^  and  the  dedaratioa 
againfl  popery. 

Refufal  to  take  x^t  oath  of  fupremacy,  on  requiiition  by  two  mi- 
giilratef>  amounted  x.^  a  convidion  of  recufancy. 

The  perfons  refufing,  difqualified  from  being  counfellor^*  &c« 

Refufal  to  make  the  declaration  againll  tranfubflantiation  difqoalifies 
from  all  offices,  civil  and  military. 

Refufal  to  make  the  declaration  againft  popery  difqualifies  from 
being  a  member  of  either  houfe  of  parliament. 

Refufal  to  take  the  oaths  of  allegiance,  fupremacy,  &c.  created  a 
perfonal  inability  in  recufants  above  the  age  of  fixtecn,  to  t&ke 
landed  property,  in  favour  of  the  protelbnt  next  in  kin  to  them. 

Did  not  extend  to  prevent  the  right  of  fucceflion  to  their  heirs. 

All  purchafes  by^  or  in  truil  for,  (uch  recufants,  made  void. 

Papids  incapacitated  from  prefenring  to  churches,  hofpitals,  &c. 

fubjcftcd  to  double  land-tax. 

obliged  to  inroU  their  deeds  and  wills. 

On  the  laws  pa((  in  the  prefent  reign  of  king  G.  3  • 

The  3d.  Geo.  ili.  had  eilablifhed  the  purdhafe  of  proteftants 
from  papifls  prior  to  claim,  &c. 

It  left  papifts  perfonally  becoming  purchafors,  &c.  under  the 
difabilities  of  the  k6l  of  1 2.  and  1 3.  W,  3. 

By  the  i8.  Geo.  %.  paptfls  taking  the  oath  in  that  aft  relieved 
from  profecution,  imprifonment,  and  from  forfeiture  of  lands 
purchafed  or  derived  by  defcentj  and  not  previoufly  claimed 
as  forfeited. 

Cafe  of  Bunting  <t;.  Williamfon  under  this  aft  fettled,  that  no 
perfon  could  claim  under  the  previous  litigation,  unlefs  he  was 
the  perfon  who  had  litigated  at  that  time. 

On  the  flat.  31.  Geo.  3.  c.  32. 
The  oath  to  be  taken. 

Repeals  the  flat,  of  recufancy  as  againd  tbofe  who  take  the  oath. 

Tolerates  their  religious  principles  under  reftiiftions. 

Exempts  them  from  taking;  the  oath  of  fupremacy  and  declaia* 

tion  againil  tranfubilantiation. 

Allows  of  papiils,  taking  this  oath,  to  be  in  London,  Weftminftcra 
&c.  irremovable. 

No  peer  taking  that  oath  to  be  profecuted  for  coming  into  his 
majefly's  prefcnce,  &c. 

Repeals  the  laws  requiring  the  regifter  of  the  deeds  and  vrills  of 
Roman  catholics, 

A'K  ws  them  to  be  barrifters,  &c.  without  taking  the  oath  of 
fupremacy,  or  making  the  declaration  againft  tranfubAantia- 
tioQ^ibidi 

probability 
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ROMAN  CATHOLICS  continued. 

Probability  that,  thofe  formerly  called  papifts,  and  taking  the 
oath,  will  for  the  future  be  diflinguiihcd  by  the  name  of 
Roman  catholics,  391.  a.  n.  346. 

Advifeable  to  take  the  oath  of  the  18.  Geo.  3.  to  prevent  all 
•    doubts  on  ability  to  take  by  defcent  or  purchafe. 

Relieved  from  double  land  tax  by  an  omlHion  of  that  claufe  ia 
the  annual  ad. 

Comparative  ficuaiion  of  proteflant  diiTenters  and  Roman  catholics. 

All  penalties  again  ft  fuch  di/Tenters,  under  the  toleration  and  cor- 
poration adts,  equally  afFedl  papilh. 

Some  difabilities  are  peculiar  to  Roman  catholics  from  their  per^* 
fuafion  : 

1 .  They  cannot  be  members  of  Parliament. 

2.  They  cannot  vote  atcledtions  for  members  of  parliament. 

3.  They  cannot  prefent  to  advovvfcns. 

.  Y^I     C's  I  ^^y  prefent  to  advowfons. 

Reafons  fubmitted  evidently  to  fhew  there  is  no  policy  in  denying  to 
Roman  catholics  the  privilege  of  prefenting  to  advowfons. 

Legiilative  proviiions  for  eflabliihing  the  ele6lion  and  ads  of  perfons 
eieded  contrary  to  the  corporation  a£l. 

DiiTenters  not  eligible  to  an  office,  are  not  fineable  for  refufing  to  take 
that  ofiice  upon  thcmfelves. 

Annual  ad  of  indemnity  for  perfons  not  qualifying  for  offices. 

Whether  Roman  catholics  are  liable  toferve  in  the  militia,  confidered. 

Whether  liable  to  ferve  on  juries. 

Appear  to  be  entitled  to  be  fummoned  to  the  meetings  of  Briiiili 
fadlories. 

A  fadory  no  corporation  within  the  corporation  ad. 

This  ad,  and  the  tell  ad,  confined  to  particular  limits. 

The  non-attendance  of  Roman  catholics  at  former  periods  raifes  no 
objedion  againd  their  right. 

Means  to  be  purfued  to  aiTert  it. 

Remedy  and  consequence  in  cafe  of  refufal. 

Whether  Roman  catholics  may  hold  offices  exercifeable  abroad. 

Opinions  drawn  from  the  tefl  and  corporation  ads,  that  they  may  be^ 

1  ft.  Ambaffadors  to  foreign  courts. 

2d]y.  Officers  under  the  Eaft  India  company,  &c,  ibid, 

S, 

SCILICET,  import  and  eSt€t  of  the  term,  180.  b.  n.  i. 
SEA.     See  Infra  quATuoa  maria.  Jus  maris. 
S£AM£N>  apprentices^  wages  of,  belong  not  to  their  maflers,  1 17.  a.  n.  »« 

(K;k4)  SECK, 


INDEX. 

SECK*  cfifTerMt  imports  of  the  term|  15!.  b.  n.  t* 

SEIGNORY,  fufpended  and  revived,  15.  a.  n.  4. 

f »  exiinguiihcd  or  not,  by  what,  52,  a.  n.  7.     152.  b.  n.  4. 

SEISIN,  of  a  reveriion,  will  not  uke  awa/  the  difaUlity  of  balf  blood* 
14..  a*  n.  6. 

.  -  .  .  .,  of  remainder  expedlant  on  eilate  tailj  fofficient  to  raake  it  grant* 
able  or  forfeitable,  14.  b.  n.  4. 

• ,  what  fufficient  to  intitle  to  curtefy^  29.  a*  n,  3. 

,    See  Pleading,  15.  a.  n.  3,  &c.    Jointenanu*  1S6.  b.  il  6. 

SERJEANTS  at  LAW,  17.  a.  n.  2. 

SERJEANTY,  grand  and  petit,  their  fcvcra!  naares,  106.  b-  n.  2. 

9  how  aiFedled  by  12.  Car.  2,  108.  a.  n.  i.     108.  b.  n.  i. 

SERVANTS,  free,  interefl  of  maders  in  their  acquired  property,  117.  a. 
n.  I. 

SERVICES,  how  affeded  by  the  lords  purchafe  of  part  of  the  land,  148*  b« 
n.  5. 

.  .  -  .  -  -  .,  grant  of,  what  pafles  by,  152.  a.  n.  6. 

SETTLEMENTS  of  PROPERTY,  account  of  their  origin  and  progrei^ 

290.  b.  n.  I.  r.  III. 

r • >  ihifting  nfes in»  327.  a.  n.  a* 

SHELLEY'S  CASE. 

Obfervations  of  Mr.  Judice  Blackftone,  in  his  argument  on  Per- 
rin  and  Blake,  defining  analytically,  the  cffcGt  of  a  limiution  to  a 
man  and  his  heirs,  or  heirs  of  his  body,  376.  b.  n.  |. 

His  conclufion  to  the  rule  in  Shelley's  cafe,  ibid« 

His  dedudtion  of  the  principles  of  that  rule,  ibid. 

Reference  of  it  to  a  rule  flexible  in  its  interpretation,  and  goretiicd 
by  the  clear  intention,  ibid. 

The  qucftion,  according  to  this  writer,  is,  whether  the  heirs  arc  in- 
tended to  take  as  purchafors  or  defcendancs,  ibid. 

Mr.  Hargrave's  flatement  of  the  different  ways  in  which  the  rule  b 
interpreted  by  its  advocates  and  its  opponents,  ibid. 

His  opinion  that  the  rale  rs  imperative,  and  nppofes  the  intentioil 
when  There  is  a  concurrence  of  the  circumllances  to  which  the 

rule  applies,  ibid. 

The  rule  applies  as  often  as  the  anceftor  takes  an  edate  of  freehold, 
and  the  htirs  are  to  take  under  that  name,  in  its  general  unqna* 
lihed  fenfe,  ibid. 

Policy  of  the  rule,  to  avoid  the  confufion  of  giving  to  a  real  defcentt 
the  qualities  of  a  purchafe,  ibid. 

The  rule  is  no  medium  for  difcovering  the  intention,  ibid. 

Means  of  difcovering  whether  the  rule  is  applicable  or  not,  ibid. 

It  is  applicable  as  often  as  the  limitation  to  the  heirs  does,  by  that 
tcrm>  embrace  all  the  fucceifive  defendants  of  the  ancellor,  ibid. 

Not  applicable,  when  particular  individuals  are  the  obje^s  intended, 
and  the  term  heirs  is  manifcHIy  ufedj  or  clearly  explained,  in  that 
feufe,  ibid. 

Mr» 
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SHELLEY'S  CASE,  contlnutd.  ^  u  «  , 

Mr.  Fearne'9  obfcmtioos  on  the  rule,  376.  b.  fi.  i^ 

r      •        •^:«  fft  nrevent  frauds  upon  tenure,  ibid. 
He  refers  its  origin  to  prevent  irauu      v  Sn  K.  iL 

Mr-Butkr',  dlfcolfioa  of  the  groands  of  this  rale,  ibid. 
String  of^nqmne^^^  .^^^^^  ^^^^^^^  ^  ^^^  ^^,  f^  take  by 
*  oiirchafe  will  exclude  the  rale.  .1.5.  ,ir,A 

j^i::£Tttf:iSntrifi;ri^n^^^^^^ 

1  ^ri.tlft^'^^X^^A  the  heir,  .e  to  take  «  pa. 

5.  wSer  it  maft  (appear  how.  and  what  eftau,,  they  are  to 

6.  H^.  and  what  eftates.  «he  heir,  can  take  when  the  ancellor 
has  an  eftate  of  freehold,  ibid.  ,    v  ^  a.. 

de'o  Vi:.  S  th«  it  will  be  in  oppojdon  to  a  fcnes  of  adjodi- 
StTons  from  i8.  Ed.  a.  to  ly  Gco-.a.  ibri. 
Obfervadon,  confined  to  legal  eftates.  ibuL 

-  and  to  thofe  cafes  m  which  there  u  no  ciear 

KIRNS  imoort  of  the  word,  123.  a.  d.  2. 

Sl&NS,  impori  ,2a  a,  n.  I. 

8IMQNY,  prefentaoon  void  for,  tho  cleric  not  pn  y 

-  -  void  or  voidable  for,  m.  n.  Z. 
I '/."'."/after"  clerk's  difabiUty  for,  he  cannot  be  again  prefented. 

SLAVERY,  domeftic.  repugnant  to  the  law  of  EngUnd,  117.  b.  «•  3- 

SOCAGE,  etymon  of  conttfted,  86.  a.  n.  i.  ,   -,  u   „  , 

_ ,  gaardianftiip  in,  whether  confined  to  a  defcent.  87.  b.  n.  i. 

'_\\ ,'  guardian  in,  who  Aall  be,  88.  b.  n.  2. 

'_'_ ;  effca  of  12. Car. 2.  upon,  93.  b.  «.  3.  ♦ 

STATUTE,  conflruOon  of  by  equity,  14.  b,  n.  i. 

.  .  ...  .  -  .,  where  one  may  eleft  to  take  by.  or  at  comipon  Uw.  49-  «• 

""  ''  .'.  preamble  of.  its  influence  in  expounding,  79.  a.  n.  a. 
'  "    .  .  .  '  pabUc  and  private.  diftinOion  between,  98.  b.  n.  i. 
'.  ''.'-.  -  -  :  of  12.  dr.  2.  <.  24-  f«nung  of,  onjulUy  atuibuted  to  lord 

chief  joiUcc  Hale,  108.  a.  n-  «•  STATUTE. 
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STATUTE,  rules  of  con(buing>  115.  a.  n.  8,  9. 

- >  negative,  whether  prefcribable  againil,  if  merely  declantorf , 

115.  a.  n.  15. 

...^  criterion  of,  159.  b   n.  2. 

STATUTES  cited. 

9  Hen.  3.  C.    3.     Warck  -  -     67.  b.  n.  1- 

C.    4.     Charta  de  Fore(!a  115.  a.  n.  13. 

20  Hen.  3.  C.    2.     Stat.  Merton  -  5S-  b.  n.  3. 

T15.  a.  n.  I. 

52  Hen.  3.  C    8.     Stat.  Marlbridge    161.  a.  n.  4.  feft.  i. 

C.  16.  ...  355.  b.  n.  r. 

C.  22.  •  -         47.  a.  n.  4. 

3  Ed.  I.  Stat.  Wcftm.  I.  c.  48.         -  35-  «•  n.  3. 

C.  49.  -  -  135.  b.  n.  I. 

4  Ed.  I.     H.  I.  f.  4.  -  -         -         4.  b.  n.  I. 

C.  5.  -  -     ,       -         80.  b.  n.  f. 

6  Ed.  I.    C.  I.  Stat.  Gloucefter,  32.  b.  n.  4.  325.  a.  n.  i. 

35$.  b.  n.  I.    373.  b.  n.  9, 
C.  4.  47.  a.  n.  4.    142.  a.  n.  2.  143.  b.  n.  5. 

7  Ed.  I.    ft.  2.  Stat.  Mortmain  -  2.  a.  n.  i. 
13  Ed.  I.  Stat.  Wefhn.  II.  c.  i.  de  Donis      2.  a.  n.  2. 

19.  a.  n.  I.   19.  b.   n.  2.   2.  a.  n.  x. 

191.  a.n.8.  fed.  5.  326.  b.  n.  i.fed.  4. 

373.  b.  n.  2. 

C.  15.        -         .         •         .       135.  b,  I. 

C.  18.         -  -       191.  a.  B.  9.  fed.  5. 

C.  21.  41.         -        •         -       142.3.  n.  a. 

C.  23.         -  -  -        90.  b.  n.  4. 

C.  24.        -         •         290.  b.  n.  I.  fed.  14. 

13  Ed.  I.  ft.  2.  C.  2$.  f.  10.  -  4.  b.  n.  I. 

18  Ed.  I.  Stat.  Weftm.  III.  Quia  emptores  1 1 1.  b.  n.  i. 

34  Ed.  I.   Conjundis  feofllatus  -  180.  b.  n.  5. 

I  Ed.  2.  Stat,  de  Militlbus.         -  -    69.  a.  n.  6. 

17  Ed.  2.  ftat.  2.  -  -  -     67.  a.  n.  2. 

C.  6.         -        -     191.  n.  6.  fed.  ^, 

1  Ed.  3.  ft.  I.  C.  2.            -          -  iij.  a,  n.  13. 

24  Ed.  3.  ft.  3.  C.  3.  -        -        -  99.  a.  n.  i. 

18  Ed.  3.  ft.  4.  -             -             -  110.  a.  n.  j. 

25  Ed.  3.  ft.  2.  -  -  -        8.  a.  n.  i. 

ft.  3.  C.    2.  •              -          119.  a.  n.  I. 

C.   3.  -              -      ixj.  a.  n.  ij. 

ft.  5.  C.    5.  -            •         90.  b.  n.  4. 

ft.  6.            -  -             -       391.  a.  n.  2. 

C.  17.  -           191.3.  n.  9.  fed.  $« 

^7  Ed.  3.  ft.  I.  C.    4.  -             -        391.  a.  n.  2. 

ft.  2.  C.    X,  2f  3,  4,          -           391*  a.  n.  2, 

C.   9.  '     -             -         391.  a.  n.  2. 

31  Ed.  3.           C.  II.  -            -        •     90.  b.n.  4« 

34  Ed.  3.             C.  16.  •             -        X2i.a.  n.  I. 

)  Rich.  2.        C.    9,  -         191.  a.  n.  11.  fed.  5, 

12  Rich.  2.   '    C.  15.  -        •        -        39i.a.  n.  2. 

1^  Rich.2.  ft.  r.  C.    i.  -      -         -         119.3.0.1. 

ft.  2,  C.    2.  -            -         391.  a.  n.  a. 

A*  2*  C*   3«  "  <•       39^  a.  41.  a. 

^  *  16  Ricft, 


INDEX. 

STATUTES  cited  continued. 

x6Rich.  2.  C.    3.  *  *         39i.a.  n.  a« 

I  Hen.  4.  C.  14.  -  -       74.  b.  n.  i. 

4  Hen.  4.  C.    8.  •  -         257.  a.  n.  i. 

C.  22.  -  -  119.  a.  n.  I. 

5  Hen.  6.  C.  29.        •  159.  b.  n.  i.  257.  a.  n.  r. 
I  Rich.  3.  C.    7.                 •  -         121.  a.  n.  i. 

4  Hen.   7.  C.  17.  -  -  88.  b.  n.  ii. 

C.  24.  -        121.  a.  n.  I.  330.  b.  n.  i. 

II  Hen.  7.  C.  20.        290. b.  n.  i.  fcft.  3.  325.  a.  n.  i. 

373.  b.  n.  a. 
3  Hen.  8.  C.  39.        -  -         191.  a.  feA.  V-  8. 

21  Hen.  8.  C.  15.       290.  b.  n.  i.  feft.  13.  325.  a.  n.  i. 

22  Hen.  8.  C.  10.  -  -  159.  b.  n.  i. 

C.  15-  -  161.  a.  n.  4.  fe6^.  i. 

23  Hen.  8.  C.  II.  -  -         112.  b.  n.  2. 

C.  14.  -  -         257.  a.  n.  I. 

C.  39.  -         -      191.  a.  n.  9.  fcdt.  J. 

26  Hen.  8.  C.  13.  -  -  74.  b.  n.  i.  • 

C.  14.  -  -  94.  a.  n.  3. 

27  Hen.  8.  C.  10.       -  -        290.  b.  n.  i.  feft.  i, 

C.  16.  -        147.  b.  n.  4.  48.  a.  n.  3. 

229.  a.  n.  2. 

31  Hen.  8.  C.    9.         -  -  -        134.  a.  n.  ^ 

C.  10.  f.  3.  -  -      04.  a.  n.  5. 

32  Hen.  8.  C.   2.  -  •         83.  a.  n.  2. 

C.  16.  f.  13.  -  -        2.  b.  n.  7. 

C.  37-        -  -  -      146.  b,  n,  I. 

33  Hen.  8.  C.  23,  -  -        74.  b.  n.  i, 

C.  39.              -  -  X59.  a.  11. 4. 

34&35Hen.8.  C.  5.  f.  11.  -  -         174.  a.  n.  3, 

C.26.  f.  74.  -  -          13$.  a.  n.  3. 

35  Hen.  8.  C.    2.             -  -  -        74.  b.  n.  i. 

C.    3"        "  *  •       7'  ^*  ^*  4* 

37  Hen.  8.  C.  20.  f.  2  3,  4.  -  108.  a.  n.  3, 

I  £d.  6.     C.    2.  41.  a.  n.  4.  134.  a.  n.  3  &  j. 

C.    4.  f.,  I,  2,  3.  •  168.  a.  n.  3. 

5  &  6  Ed.  6.  C.  II.  •  -  41.  a.  n.  4. 
I  Ma.  Stat.  2.  C.  20.      -          -            «      134.  a.  n.  5. 

,     1&2P.&M.  C.  8.  -  *         134.8.  n.  5. 

4&5P.&M.C.8.        ..  -        -      88.  b.  n.  X2» 

1  Eliz.  C.    I.  -  -         134  a.  n.  5« 

C.   2.  -  391.  a.  n.  2.  fedt.  2. 

2  Eliz.  C.   4.  f.  I.  >  -        95.  a.  n.  4. 
'  8  Eliz.  C.    2.         -                -       161.  a.  n.  4.  feA.  i^ 

13  Eliz.  C.   4.  -  191.  a.  n.  9.  fe6^.  $. 

C.    5.  3.  b.  n.  9.  290.  b.  n.  i.  fedt.  if. 

C.    7.  -  •           229.  a.  n.  2. 

C.  10.  -  •          .       4j.  a.  n.  a. 

14  Eliz.  C.   8.  "  -         325.  a.  n.  r. 

C.  II.  -                  -            45.  a.  n.  2. 

23  Eliz.  C.    I.  •        Y                391.  a.  n.  2.  fe6^.  2. 

517  Eliz.  C.    3.  -                n       191.  a.  n.  9.  fe<5l.  $. 

C.   4.  «             m      290.  b.  n.  I.  fe£^.  II. 

C.    5.  •              -            72.  a.  n.  3. 

C.  '  9.  -                -           -           225.  b.  n.  3. 

?9  Eliz.  C.    X.  •          5         391.  a.  n.  ^.  fed.  z. 


.J 
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STATUTES  cited  eentinued. 

X  Jam.  X.  C.   4* 

C.  II. 

0,25. 

^  Tain*  i«  C*    4* 

it  Jam.  I.e.    3* 

^  Jam.  I.e.   6. 

fti  Jam.  X.  C.  2. 

C.I  J. 

C.  15. 

C.  16. 

C.28. 

C.  a8.  f.  7. 
16  Car.  I.  C.  20. 
laCjur.  2.  C.  24. 


C.  24.  f.  5. 

C.  24.  f.  I.   2., 

C.  24.  f.  7. 

13  Car.  2.  ft.  2.  C-    ^* 
16  Car.  2.  C.  I. 
X6&17.  Car.  2.  C.   8. 
22  &  23.  Car.  2.  C.  10. 

C.  xo.  £  5 
2$  Car.  2.  C.  2. 

C.  2.  §  2J. 

29  Car.  2.  C.  3. 


C.  3.  f.  3. 
C.  3.  f.  8. 
C.  3.  f.  12. 
C.  3.  f.  25. 
30  Car.  2.  ft.  2.  CI.  3. 
2  W.&Ma.fea.  I.  C.   8.^ 

C.    9. 

feiT.  2.  C.    2.  f.  ;2. 

C.  26. 

2  W.  &  Ma.  C.  5. 

sW.&Ma.  C.  14. 
4W.&Ma.  C.  2.      .. 
4&5W.&.Ma.  C.24. 
6W.&:Ma.         C.  2. 
7  W.  ^  Ma.        C.  2  s. 
8&9W.&Ma.  C.  II. 

C.31. 
7&8W.3.         C.   6. 

C.27. 


391.  a.  n.  2.  fei3.2. 

•_  -  8o.  b,  lu  X. 

-  X34.  a.  n.  5. 

391.  a.  n.  2.  fc^.  2. 

•        161.  a.  n.  4.  fed*  i^ 

391.  a.  n.  2.  feci.  2. 

X19.  a.  n,  I. 

125.  a.  n.2. 

2$7.  a.  n.  I.  257.  b.  n.  i. 

115.  a.  n.  2.  115.  a.  n.  7. 

250.  a.  n.  X. 

71.  a.  a,  X. 

92.  b.  n.  2. 

69.  a.  n.  7. 

91.  a.  n.  X.  4.  a.  q.  i.  67.1). 

n.  I.  68.  b.  n,  5.  71.  a.  n.  i. 

74.  b.  n.  I.  76.  a.  n.  i.  8$.  a. 

n.  I.  88.  b.  n.  13.  89.  a.  n.  i(. 

X69.  a.  n.  2.  fedt.  $.  191.  a. 

n.  II.  fed.  5. 
X62.  a.  n.  6w 
10$.  a.  n.  I. 
lOo.  b.  n.  I.  141.  b.  n.  4. 
391.  a.  n.  2.  fed.  2. 
x6i.  a.  n,  4.  fed.  i. 
1 10.  a.  n.  6. 
X2$.  a.  n.  2.  127.  a.  n.  I. 
176.  b.  11.5.    351.  a.  n.  I, 
170.  b.  n.  xo. 
233.  a.  n.  X* 
351.  a,  n.  x» 
48.  a.  n.  I.  298.  a.  n.  i. 
41.  b.  n.  4.  48.  a.  n.  3. 
50.  b.  n.  2.  II  I.  b.  n.  i  &  3^ 
170.  a«  n.  4.  290.  b.  n.  i.  fed.  ij. 


338".  a.  n.  I. 
290.  b.  n.  t.  (ed.  8. 
•  41.  b.  n.  j« 

351.  a.  n.  I. 
391.  a.  n.  2.  fed*  3. 
391.  a.  n.  2.  fed.  3. 
391.  a.  n.  2.  (ed.  3. 

X20.  a.  n.  4. 

391. a.  n.2. fed.  3. 

47.  a.  n.  16.  47.  b.  n.  7, 

162.  b.  n.  6.  fed.  3. 

290.  b.  n.  I.  fed.  II. 

X  76.  b.  n.  f. 

272.  a.  n.  ^. 

1 10.  a.  n.  6. 

203.  b.  n.  I. 
x6i.a.  n.  4.  fed.  i. 
169.  a.  11.2.  fed.  I. 

I  {9.  a.  n.  4. 
39 X.  a,  n.  }.  fed.  2. 


&8 


I    K  D    E    Z. 

STATUTES  cited  cminued. 

7  &  8  VV.  3.  C.  34.        •  •  X  59.  a.  n.  4. 

C.  37«  ^        -         •        ^^,  a*  ft.  X, 

C.  38.  -  -        176.  b.  n.  5. 

XO&  iz  W.  3.  C.  i6.  XI.  b.  n.  4.  j;.b.  n.  0. 

xi&iaW.  3.  C.   6,  -  -        8.a.  D.a. 

xa&z3W.3.  C.   a.  -  -  zag.  a.  n.  i. 

13  W.  3.  C.  6.  -  -        9a.  b.  n.  a. 

23  &  14  W.  3.  C.  6.  -  -        a33.  a.  n.  I. 

z  Ahxi.  il.  I.  C.  aa,     -  '9a.  b.  n.  a.  a33.  a.  n.  i. 

a  &  3  Ann.  C.  4.  -  290.  b.  n.  i.  fc6b.  1 1. 

C.  $.  -  -        X76.  b.  n.  5. 

C.  6.  f.  17.         -  -        Z17.  a.  n.  I. 

4  Ann.  C.  X4.        -  -        z6a.  b.  n.  6.  it^.  a. 

C.  16.        -        -        7a.  a.  n.  3.  157.3.  n.  4* 

C.  16.  r.4&$.  *  303.  a,  n.  I. 

C.  16,  f.  6ic7.  "  Z55.  b.  n.  a. 

C.  16.  f.  16.        -  -         ajz,  b.  n.  1. 

C.  z6.  f.  ax.  -  -         373,  b.  n.  i. 

C.  16.  f.  27.  Z7a.  a.  n.  8.  199.  b.  n.  i. 

C.  18.  f.  27.  -  -         90.  b.  n.  5. 

^^  4^5*  Ann.  C  16.  >       ia{.  a.  n.  a.  161.  a.  n.  4. 

fe<^.  I.   ai$.  a.  n.  2.  344. 

a.  n.  z.  250.  a.  n.  z.  309.  a. 

n.  X.  373.  b.  n.  a. 

4  Ann.  C.  ai.         •  *  *.       95- a*  n.  4. 

C.31.  •  53*  b.  n.  5.  53.3.  n.  7. 

'       57-3.  n.  z.  129.  a.  n.  2. 
C.  35.  -  290.  b.  n.  I.  fcft.  z  I. 

7  Ann.  C.    3.  -  -  Z29.  a.  n.  2. 

C.   5»        •  "  •  8.  a.  n.  I. 

C.  Z7.  -  -  .         171.  b.  n.  5. 

C.  z8.  43.  a.  n.  z.  344.  b.  n.  z,  349. 

b.'n.  2.  Z15.  a.  II.  6.  z66.  b.  n.  2. 
C.  19.        -  -  27x.b.  n.  z.  fcft.  3. 

C.  2o.  -  290.  b.  n.  z.  fe^.  zz. 

%  Ann.  C.  Z4.  -  47.  a.  n.  4.    47.  b.  n.  7. 

z6a'.b.  n.  6.  fe6^.  z  &  3. 

C.  Z4.  fed.  z.         >-  162.  b.  n.  6.  fe<fl.  4. 

9  Ann.  C.    5*        -  •  -        203.  b.  n.  i. 

C.  z6.fe£t.  9.        •  -        zz(9.  b.  n.  2. 

x2  Ann.  C.  14.  «  -        39Z.  a.  n.  2.  fe£h  3. 

ft.  2.    C.  z6.        -         -         -        4.  a.  n.  z*. 

X  Geo.  I.  2  feir.  •        -       •  391.  a.  zi.  2.  fe£i.  a. 

C.  a.  o  391.  a.  n  a.  (e£^.  3. 

ft.  a.  C.  4.  f.  a.       •  •        Z29.  a.  n.  i. 

C.    5.  •            -            -       .*57*3-  "•  3- 

C.  Z3.  -            •            39Z.  a.  n.  2.  fe6i.  a. 

&6^.  a.  C.  X3.  *-          *        39Z.  a«  n.  2.  fed.  3. 

ft.  a.  C.I 3*  -           *            -        9a.  b.  n.  a. 

C.  38.  *            •            •        I  zo.  a.  n.  6. 

3  Geo.  z.  C.  z8.  •           391.  a.  n.  a.  fed.  3. 

6  Geo.  z.  C.    {•  «                   -        X4z.b.  n.a. 

8  Geo.  z.  C.  17.  •               •        39Z«  a.  n.  a.  fed.  3» 

9  Geo.  I.  C*   7«       *  *  ^        3*  ^*  '^^  4* 
XI  Ceo.  z.  C.  i8.       «                 »         ^176.  b«  n,  5. 


jGeo, 


INDEX. 

STATUTES  cited  tmhated, 

3  Geo.  a.  C.  25.  f.  8.      -  .  155,  a.  n.  1* 

C.25.  C9.         -  -        155.3.11.3. 

4  Geo.  2.  fcA.  I.         -  •  270.  b.  n.  I. 

C.  19.         -  -        -         47.  b.  D.  7. 

C.2I.  •  9.  a.  n.  I.  129.3.  n.  2« 

C.  28.  47.  b.  n.  7.  57.  b.  D.  2.  142.  a* 

n.  2.  162.  b.  n.  6.  fed.  2  &  3. 
C.  28.  f.  2  &  4«  -  202.  a.  n.  3. 

6  Geo.  2.  C.   5.        -  -        391.  a.  n.  2.  led.  3. 

8  Geo.  2.  C.  6.  -         2QO.  b.  n.  i.  fed.  1 1. 
iiGeo.  2.  C.  17.        -         -  391. a.  d.  2.  ie6h  3. 

C.  19.  47- b.  n.  I.  57.  b.  n.  2.  142.  a. 

n.  2.  162.  b.  n.  6.  fed.  /  &  3. 

309.  a.  iJS  !• 

C.  19.  f.  10*        -  -        47.  b.  a.  4* 

14  Geo.  2.  C.  20.  -         298.3.  n.  i.4i.b.  n.  4* 

C.  2o.  f.  9.        -  -  4'*  b.  n.  5* 

18  Geo.  2.  C.  18.  f.  4.         -  -         156.3.11.3. 

C.  8o.  -         *        391  •  A.  n.  2.  fed.  3. 

24  Geo.  2.  C.  i8.        -  125.  a.  n.  2.  157.  a.  n..  4. 

C.  48.      -  -  -         135.  t.  u.  2. 

•s^  Geo.  2.  C.  40.        -  -  -        8.  a.  ft.  2. 

z(>  Geo,  2.  C.  33.       -  -        79.  b.  n.  I,  2,  &  4* 

C.  33.  f.  II.      -  -  893.0.16. 

31  Geo.  2.  C.  10.  -  -       .      117.  a.  n.  I. 

5  Geo.  3.  C.  17.  44.  b.  n.  3.  162.  b.  n.  6.  fed.  i. 

6  Geo.  3*  C.  53.  -  -  92.  b.  n.  2. 

9  Geo.  3.  C.  16.      -  -  -        119.3.  n.  i* 

12  Geo.  3.  Cii.  -  -        i33.b.  n.i. 

13  Geo.  3.  C.  14.        -  -  •  2.  b.  n.  2. 

C.  21.       -  -  -      129. 3.  n.  2. 

14  Geo.  3.  C.  79.  -  -  4*3.  n.  I. 
17  &  iSGeo.  3.  C.  49«  fed.  i.       •      .        176.3.  n.  i. 

22  Geo.  3.  C.  53.  .  -       i4i.b.  n.  2. 

23  Geo.  3.  C.  28.  -  -  141.  b.  n.  2. 

C.  58.  fed.  I.     -  -  338.  a.  n.  1. 

35  Geo.  3.  C.  25.       -  -     191.  a.  n.  9.  ied.  5. 

31  Geo.  3.  C.  31.      -  -      391.3.  n.  2>  fed.  2. 

STEWARDS,  of  manors,  who  majr  be,  3nd  how  created,  3.  b.  n.  4* 
61.  b.  n.  1. 

SUCCESSION,  hj  the  civil  and  feodal  laws,  difference  between  ordec 
of,  19c- 3.  n.  I.  f.  V.  4. 

SUFFERANCE,  tenant  ar,  who  is,  57.  b.  n.  5.    270.  b.  n.  !• 

SURRENDER,  what,  and  efFedof,  337.  b.  n.  i. 

...y  requiiites  to,  ib.  n.  2. 

«--- ,  of  leafe,  &c.  not  good  without  writing,  33!.  a.  n.  i« 

,  by  implication,  338.  a.  p.  a. 


T.  TAIt, 


INDEX. 

T. 

TAILy  whether  donee  in  may  Hand  feifcd  to  an  ufe,  19.  b-^n.  3/ 
*  -  -  -,  of  what  it  may  be,  or  not,  to.  b-  n.  i.  3.  4,  5. 

-  ....  or  not,  by  devife,  zo*  b.  n.  2. 
» ,  or  fee,  by  deed,  21.  a.  n.  3.  7.     2i-  b.  n.  2.    27.  a.  n.  x» 

-  •  -  -f  general  or  fpecial,  21.  a.  n.  4. 

* ,  donee  in,  how  he  (hall  hold,  23.  a.  n.  2,  3,  4. 

-•---,  female,  whether  allowable  by  law,  25.  a.  n.  i. 

« ^  or  not,  for  uncertainty  or  remote  poflibility,  25.  b.  n.  2,  3. 

-,  veiled,  or  in  remainder,  28.  a.  n.  7. 

,  tenant  in,  after  pofiibility,  &c  makeleafe  after,  32.  H.  8.  28.  b.  n.  i. 

.  .  .  .^  power  of  barring  by  recovery  and  £ne,  inherent  to  tenant  in, 
•223.  b.  n.  I. 

-  -  -  -,  eiFed  of  wrongful  alienations  by  tenant  in,  269.  b.  n.  i.     300.  a. 

n.  2.     331.  a.  n.  i.     333.  a.  n.  i.     373.  b.  n.  i. 

-  *  •  -,  of  rent  and.  of  land,  difference  between,  298.  a.  n.  i. 

«  .  .  .^  of  the  gift  of  the  idng  within,  34.  H.  8.  what,  372.  b.  n.  j. 

,  what  limitations  will  create  or  not,  376.  b.  n.  i. 

*•---,  power  of  donee  in  to  alien  cannot  be  reflramed  by 

Condition, 
Limitation, 

Cuilom,  ^  379.  b.  n«  1. 

Recognizance, 
Covenant, 

Rocompence  in  valoe  is  not  the  true  reafon  that  a  common  recovery 
bars,  ibid. 

A  condition  againft  an  attempt  to  fuiTer  a  recovery,  or  a  condufion 
to  fuffer  a  recovery,  cannot  be  annexed  to  an  eftate  in,  ibid. 

A  provifion  for  truftees,  on  the  birth  of  children  to  whom  eUates  tail 
are  limited,  to  determine  thefe  eftates,  and  limit  eftatcs  to  them  for 
life,  and  to  their  children  in  ilrid  fettlement,  is  withm  the  rule  of 
perpetuities,  and  void,  ibid. 

Under  a  power  to  appoint  the  fee  generally  ;  as  to  all  perfons,  eflates 
for  life  to  children  unborn  at  the  creation  of  the  power,  and  re* 
mainders  to  their  children  in  flridl  fettlement,  are  allowed,  ibid. 

Otherwife  when  the  obje£ts  of  the  power  are  fpecified,  ibid. 
TENANTS  in  COMMON,  remedy  of  one  againft  the  other,  172.  a.  n.  8, 

--!• .- ^  grant  of,  267.  b.  n.  i. 

" .  See  Jointenants,  Leafes,  45.  a.  n.  7, 

TENDER,  effeds  of,  at  different  times,  160.  b.  n.  4. 

,  good  or  not,  207.  b.  n.  3.     211.  a.  n.  i. 

TENEMENT,  import  of  the  word,  154.  a.  n.  7. 
TENURES,  origin  and  hiftory  of,  64.  a.  n.  i.     191.  a.  n.  i. 

TENURES, 


INDEX. 

TKNURES*  of  lands  m  the  hands  of  fobjeds*  aniverfaOy  fcndil  in  log' 
landy  65.  a.  n.  i. 

^  ^ y  aUodiifr.and  feudal,  diftigftion  betweeo^  ib. 

• ,  niiliury,  abolished  by  U*  Car*  a.    &],  b.  n.  i.  76.3*  n«  u 

85,  a.  n.  1. 

... ,  royaU  ^dilUnAioos    between  different  kinds  of^  77.  a.  n.  i. 

io8*  a.  n.  2>  3. 

-  . ^  whether  known  in  England  before  tke  conqaeft,  83.  a.  n.  i. 

^  by  rent  for  caftle  guard,  their  nature,  87.  a.  n.  i. 

^ ,  their  feveral  incidents,  73.  a.   n.  2.     106.  b.   n«  a.     107.  a. 

n*  2.  5. 

^  in  capitis  improperly  deftroyed  by  I  a.  Car.  2.     108.  a«  n.  5. 

,  burgage,  not  afiefted  by  la.  Car.  2.     1 16.  a.  n.  i. 

-•  See  SsRjEANTr. 

TERMS  of  YEARS,  what  things  apon  the  land  (hall  go  with,  8.  a. 
n.  10. 

.... .......  pafs  by  what  words,  42.  a.  n.  9. 

»•.. •*'-,  tnifls  qU  290.  b.  n.  i.  f.  X. 

. ,  attendant  upon  the  inheritance,  obfervations  upon, 

ib.  f.  XIII. 
-.- •..•---.  See  Lease. 

TERM,  All  Saints  and  All  Souls  not  within  Michaelmas,  135.8.  n.  2. 

TERMS,  legal,  ioipojt  of  feveral  explained/  266.  b.  n.  i. 

THANELAND,  nature  of,  86.  a.  n.  2. 

TITLE,  defective,  remedy  in  cafe  of,  384.  a.  n.  i. 

TOURNS,  frequency  of  holding  how  affedled  by  mag.  chart.  115.  t. 
n.  II,  12,  13. 

TRESPASS,  procurers  of,  (latntes  relative  to,  x8i.a.  n.  i. 

TRUSTS,  whether  difcharged  by  forfeiture,  13.  a.  n.y. 

^  -  • ,  affecting  real  property,  do£bine  of,  290.  b«  n.  i. 

•  • -,  what  eftatcs  or  irtterefts  the  fubjeft  of,  ib.  f.  VI.  VII- 

.....  .  .^  of  leafchold  eUates,  ib.  f.  X. 

•  * ,  application  of  money  produced  by,  who  anfwerablc  for,  ib. 

CXII. 

•  • ,  general  hiftory  of,  ib.  f.  XV* 

TRUSTEES,  difcharged,  if  robbed  withoi^  their  wilfid  default,  S9.  a.  0. 5. 

•  • -  -,  for  preferving  contingent  xeniainders,  290.  b..  n.  i.  f.  ML 

•  -- , how  created^  ib.  f.  IV. 

« . ^  conveyances  by,  how  th:y  (hcull  be  .qualified,  384.  a.  n.  i* 

TYTHES,  remedies  for,  159*8.  n.  4. 

.  . y  general  jurliu^ion  of  the  e^eqa:r  overt  doabtcd»  ib. 


U.    USESf 


I    N    0    B    X.     . 

USES^  where  they  cnfac  the  nature  of  the  land,  13.  a»  n.  2. 

• ,  whether  difcharged  by  forfeiture,  ib«  n.  7. 

-  -  -  -a  fubtle  diftindlion  in  fcoffmenis  to,  1 12.  a«  n.  1. 

"----,  fuperftitious,  112.  b.  n.  2. 

X.  -  .  .,  obfervattons  on  indruments  deriving  ciTed  from  ftat.  of^  18&.  a; 
n«  13.     271.  b.  n.  I. 

J  what  not  executed  by  flat,  of,  271.  b.  n.  i.  f.  III.  5. 

--  --.     See  Power,  299.  b.  n.  i. 

USURP  ATION,  eiFea  of,  249.  a.  n.  i. 

USURY,  wiiat,  4.  a.  n.  i. 

VESTURE,  of  land,  what  pafTcs  by,  4*  b.  n.  1. 

VILLENAGE,  whether  marriage  with  a  freeman  liberated  a  woman  front 
for  every  1 23.  a.   n.  3^ 

VISNE,  from  a  wrong  place,  by  aflcnt  of  parties,  how,  126.  a*  n.  i. 

VOUCHER,  in  wardlhip  in  dcwer,  how,  38.  b.  n.  2. 

« ----,  one  of  two  who  are  vouched,  makes  default,  i\it  gruTiJ  cape 

may  ifTue  againft  the  defaulter,  386.  b.  n.  i. 

.........  one  of  two  who  are  vouched  dies,  the  fun^ivor  only,  or  the 

furvivor  and  heir  jointly,  may  be  vouched,  ibid. 

.-•---.-.     See  Warranty. 

VV. 

WALES,  gavelkind  defeent  in  aboliftied,  175.  b.  n.  3, 

WAR,  how  triable.  249.  b.  n.  i . 

WARDSHIP,  father  Ihall  have  in  preference  to  the  king,  84.  a.  n.  i. 

WARRANTY,  binds  not  btfore  entry,  1 1.  b.  n.  3. 

-• ,  whether  it  Qnll  defccnd  to  the  heir,  or  attend  th?  !and, 

12.  a.  n.  I, 

-...-....,  lineal,  barrable  or  not,  173.  a.  n.  3. 

.--.-----,  collateral,  by  anceftor   having  no  cftate,    void  by  flat. 
22/|^  a.  n.  I.  > 

.--•-----,  its  cffc^^l,  265. .b.  n.  I. 

.- • ,  outline  of  the  do£trine  of,  365.  a.  n..f. 

-.-.--..-,  commencing  by  difTeifin,  366.  b.  n.  i. 

.... .-,  how  defeated,  367.  b.  n.  i. 

-...-...-,  lineal  and. Collateral,  difference  between,  370.  a.  r.  i. 

,----...-,  and  afTcts,  king  bound  by,  370.  b.  n.  1. 

•  -•-. ,  eftate  tail  bnrrcd   by,  where,  377.  b.  n.  i. 

;-.-..*.._,  by  pcrfoni  having  partial  eflatc.^;  efFedt  uf,  3-;.  b.  n.  2. 

.(LI)  CoiLucr  J 


I    ft    D  ^    X. 


WiiRRANTY  cMtinuid. 


Collateral  Warranty  is  allowed  to  be  a  bar,  for  the  fccoritf  of  par* 
chafers  vA  perfbns  b  pofTeffion  under  a  title  by  defcent,  384.  a.  u.  1. 

Truftees  may  fafely  convey  by  the  word  grant,  384.  a.  n.  i. 

It  implies  no  covenant  when  there  is  an  cxprcfs  covenant ;— or,  im- 
plying a  covenant*  the  exprefs  covenant  qualifies  its  import,  ib. 

In  fome  conveyances^  the  word  grant  is  necefiary  as  the  operative 
word,  ibid. 

Sir  Jeffery  Palmer's  opinion  on  the  ncccffity  of  ufing  this  word  ia 
feme  particular  cafes,  and  that  in  conveyances  in  fee  it  is  neiiber 
a  covenant  in  law  or  a  warranty»  ibid. 

Conveyances  that  may  have  efieA  without  the  word  grant,  ibid. 

On  the  operation  of  the  word  grant,  or  give  : 

1.  In  conveyances  in  fee* 

2.  ■■  in  rail, 

3.  — — ■  i:ir  life, 

4.  ■  ■  for  yearS] 

The  word  give  in  feo£Fments  creates  a  warranty  from  the  perfon  of 
the  feoffor,  under  the  (btute  de  bigamU^  ibid. 

The  word  grant  originally  created  a  warranty  only  when  there  was 
a  tenure  between  the  party  granting  and  the  party  to  whom  the 
grant  was  made,  ibid. 

It  extends  to  aifignments  of  lermi  for  years,  ibid. 

May  be  qualified  by.  any  exprefs  covenant  which  has  any  part  of 
the  fame  object  with  tlie  covenant  in  law,  ibid. 

Queilion  confidered,  whether  the  word  grants  in  an  inllrament  pur- 
porting to  convey  the  fee  while  in  fadl  it  conveys  a  term»  it  a  war- 
ranty for  the  term,  ibid. 

riie  reafon  of  ihe  implied  covenant  is  a  prefumed  contrad,  to  give 
a  recom pence  to  a  purchafer  taking  a  defedUve  title,  and  paying 
a  valuable  confide  ration^  ibid^ 

Trudees  conveying  as  truftces,  cannot  be!  prefumed  to  warrant«  iUd. 

Truilees,  to  prevent  all  quedion,  (hould,  by  words  of  declaration,  nega- 
tive the  effeA  of  the  H^^rd  grant,  to  create  a  warranty,  ibid, 

Obfervations  on  the  remedy  of  purchafes  for  defe^  of  title,  fi'om 
fat^s  or  circumftances  to  which  the  exprefs  words  of  the  covenanc 
to  them,  do  not  extend, 

1.  fiy  a^on  of  deceit*  1 

2.  By  bill  in  chancery,  >  ibid. 

3.  Under  inherent  covenants  frorii  former  vendors,  j 

Wlien  a  purchafer  confen.ts  to  take  a  defeflive  title,  his  agreement  t# 
do  this,  (hould  be  expreffed^  ibid. 

Warranty  to  three,  who  are  jointenants  (ff  cuilihet  ecrum  is  a  warranty 
to  them  jointly,  otherwife  when  they  are  tenanu  in  coffimoBi 
3854  b.  n.  3. 

Warranty  determines  with  the  eftate  to  which  it  is  annexed,  387.  a. 
n:  I. 

Warranty  does  not  cxtinguifb  the  right  s  it  only  foipcnds  ike  exer^ 

cife 
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'      cife  of  it;  and  a  releafe  of  the  warranty  leaves  the  ftght  at  large; 
387.  a,  n,!.. 

Warranty  is  temporary — ^^he  thing  recovered  may  be  of  perpetiuJ 
duration.    A  warranty  cfafu  is  not  a  warranty  infut  387.  a.  n.  z. 

When  the  eftate  to  which  a  warranty  is  annexed  is  defeated,  the 
warranty  is  alfo  defeated,  388.  b.  n.  I. 

Warranty  is  not  defeated,  if  the  eftate  to  which  it  is  annexed  is  de- 
feated partially,  388.  b.  n* 

PeoiFee  cannot  take  advanuge  of  the  warranty  to  lum  mdefs  he  ia 
tenant,  389.  a.  n.  i. 

To  deny  that  a  feoffment,  upon  which  a  warranty  is  exprefied,  is  a 
good  feoffment,  is  to  defeat  the  warranty,  389.8.  n.  2. 

Upon  a  covenant  to  warrant,  and  defend  the  land  to  a  leflee,  cove- 
nant lies  whether  the  leflee  is  evided  rightfully  or  tortioufly> 
389.  a.  n.  2. 

Where  there  (hall  be  a  remitter  becaufe  the  warranty  is  not  exe* 
cuted,  390.  b.  n.  i. 

WARRANTY,  what  amount  to,  or  not,  384.  a.  a.  i. 

.....•«..,  who  may  vouch  to,  or  not,  384.  b.  n.  i*  385.  b.  n.  a. 

---,  joint  or  feveral,  where,  385.  b.  n.  3. 

*.-....^.y  default  on  voucher  to,  386.  b.  n.  |. 

..-.••.•.,  determination  of,  what,  387.  a.  n.  i.  388.  b.  n.  I.  389.  a« 
n.  2. 

-------I.-,  recovery  upon,  how,  387.  a.  n.  2. 

..........  who  may  take  advantage  of,  389.^  a.  n.  i. 

WASTE,  by  or  againft  donee  in  tail  after  poffibility,  &c.  27.  b.  n.  a. 

-••*--,  how  it  flutll  be  brought  or  afligned,  53.  a.  n.  2.  53.  b.  n.  7.  id. 

,  what  is,  53.  a.  n.  3,4,5,6,7,  8,9,  10, 11.    53.  b.  n.  1.3,4. 

.-....,  whether  it  lay,  at  common  law,  by  or  againft  tenant  by  the  cur- 
tefy,  53*  b.  n.  11. 

• ,  where,  though  it  does  not  lie,  equity  will  interpofe,  54.  a.  n.  5t 

»  *  -,  where  it  lies,  or  not,  54*  b.  n.  1.  57.  a.  n.4«  2i8.b.  n.2.  273*  a. 

n.  2. 

- ,  permlflive,  aflion  on  the  cafe  lies  not  for,  57.  a.  n.  i. 

. ,  fubje^l  of  belongs  to  the  owner  of  the  fee,  even  when  afltion  lies 

not, 218. b.  n.2. 

...«...«  exemption  from,  is  annexed  to  the  privity  of  eftate,  220.  a.  *Mii 

--.---, ,  what  it  authorifes,  ibid. 

WESTMINSTER,  is  a  city  by  exprefs  creation,  109.  b.  n,  3. 

WILL,  TENANT  AT,  who  is,  and  how  his  eftate  may  be  created.  ^5.  a. 
n.  1.  3.  57.  b.  nii5. 

--.-......--*.. ^  privileges  of,  5  j.  a.  n.  4% 

-->  what  is  a  determination  oF  his  eftate,  55.  a. 

n*i3>i4<i5- 

WILL, 
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WILL,  TENANT  AT,  rent,  when  payable  by  after  effaite  detenniiie^» 
55.  b.  0.  i6« 

« ..-,  what  afUons  he  flutll  have,  57.  a*  n.  2, 

..  .* . ,  defined,  270.  b.  n.  1. 

,  of  perfonal  eftate,  at  what  age  it  may  be  made,  89.  b.  n.  6. 

,  hiftory  of  its  power  over  hnd,  1 11.  b.  n.  1. 

WITNESSES.    Sec  Evidence, 

« 

WRIT  dt  tentrt  in/picitntto^  where  grantable,  and  proceedings  in,  8.  b. 

n*  U  2*  3*  123*  b.  n.  u 
dt  hsmine  repkgianilo,  two  may  join  in,  145.  b.  n.  £. 

A de  rattBttt^ili  parte  hwMrwn,  whether  it  lay  at  common  law,  or  bf 

caftom,  176.  b.  p.  6. 

of  ^ubd  it  di/ctaau  where  it  lies,  555.  a.   n.  i. 

of  redilfi^ifin.  where  and  againft  whom  it  Res,  154.  a*  n.  1 1.   I54.b/ 

n.  i< 
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